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PREFACE. 


Probably  no  part  of  our  judicial  system  has  been  more 
completely  revolutionized  by  the  Judicature  Acts  than 
tliat  which  relates  to  Pleading  ;  and  this  being  the  case, 
it  is  certainly  somewhat  remarkable  that  amid  the  multi- 
tude of  valuable  treatises  that  have  appeared  upon  the 
new  Practice,  no  work  has  yet  been  published  upon  the 
subject  of  Pleading.  This  fact  suggested  to  the  authors 
the  idea  of  the  book  which  is  now  submitted  to  the 
Profession. 

The  utility  of  a  volume  of  Precedents  of  Pleadings  can 
scarcely  be  questioned.  The  old  works  on  the  subject  are 
now  of  comparatively  little  value  owing  to  the  radical 
changes  in  the  substance  as  well  as  in  the  fonn  of 
pleadings ;  while  a  conspicuous  proof  of  the  continuing 
necessity  for  and  value  of  Precedents  is  foimd  in  the 
fact  that  the  framers  of  the  Judicature  Acts  have  them- 
selves in  Appendix  C.  acknowledged  the  want  by  there 
essaying  in  some  measure  to  supply  it.  Some  twenty- 
seven  forms  will  be  found  in  this  Appendix ;  but  it  is 
obvious  that  as  they  necessarily  have  reference  to  only 
a  few  causes  of  action,  they  are  but  a  very  partial  help 
to  the  pleader. 

The  object  of  the  present  work  is  to  supply  precedents 
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of  the  more  common  form  of  pleadings  in  every  important 
kind  of  action  tried  in  what  may  still  be  called  the 
Common  Law  Courts. 

The  various  pleadings  that  appear  in  it  have  in  neaily 
every  case  been  settled  by  counsel  of  standing  at  the  Bar, 
and  form  part  of  the  record  in  cases  that  have  been  carried 
on  up  to  trial  or  actually  tried  since  the  Judicature  Acts 
came  into  operation. 

Several  of  the  pleadings  are  taken  from  the  reports ; 
but  this  source  of  infonnation  was  necessarily  limited, 
and  the  authors  are  largely  indebted  to  the  courtesy  of 
several  of  the  Judges,  the  Associates  and  other  oflBicers 
connected  with  the  Courts,  to  their  brethren  of  the  Bar, 
and  to  several  eminent  firms  of  Solicitors,  for  the  fonns 
which  make  up  the  body  of  the  work,  and  which  have 
been  selected  with  great  care  from  the  abundant  materials 
l)laced  at  their  disposal. 

It  has  seemed  to  the  authors  a  considerable  advantage 
to  be  enabled  thus  to  produce  a  work  composed  of  plead- 
ings which  have  been  drawn  under  a  sense  of  responsi- 
bility in  cases  which  have  actually  arisen,  and  which  in 
their  nature  and  facts  may  be  taken  as  fairly  representa- 
tive of  the  class  of  cases  that  are  continually  arising  in 
practice.  And  besides,  such  pleadings  possess  the  addi- 
tional value  of  having  passed  the  adverse  criticism  of 
opposing  counsel,  and  in  some  cases  the  ordeal  of  a 
contest  at  Judges'  Chambers  or  in  Comi;. 

The  authors,  however,  have  not  been  content  to  take 
any  pleadings  on  trust,  no  matter  by  whom  settled ;  but 
have  themselves,  in  the  light  of  the  latest  decisions,  exer- 
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cised  an  active  though  cautious  discretion  in  excluding 
or  correcting  any  pleading  which  was  clearly  erroneous 
or  imperfect. 

Nearly  the  first  hundred  pages  of  the  book  are  taken 
up  with  a  treatise,  as  exhaustive  as  the  means  at  the 
authors'  command  would  admit,  upon  the  subject  of  Plead- 
ing, including  in  it  that  of  Parties,  under  the  new  system. 
All  the  new  rules  and  the  decisions  upon  them  have  been 
carefully  collated;  and  it  is  hoped  that  this  mass  of 
matter,  scattered,  as  will  be  seen,  over  a  number  of 
reports,  and  never  before  collected  in  one  view,  will  be 
found  of  use  to  the  pleader. 

Numerous  notes  have  been  appended  to  the  various 
headings  under  which  the  pleadings  are  arranged,  and  in 
these  notes  the  object  has  been  to  present  a  brief  outline 
of  the  law  relating  to  the  particular  kind  of  action  with 
which  the  pleading  in  question  is  concerned,  and  especially 
to  exhibit  in  a  clear  light  those  parts  of  the  law  which 
ought  to  be  present  to  the  mind  of  the  pleader.  The 
scope  of  the  work  has  not  allowed  the  authors  to  attempt 
a  complete  exposition  of  the  substantive  law  on  any  par- 
ticular subject.  Their  object  has  not  been  to  do  this ; 
but  rather  to  make  a  selection  of  matter  which  seemed  to 
them  likely  to  be  most  useful  in  practice. 

It  will  be  noticed  that  in  classifying  the  pleadings  the 
authors  have  -adopted  an  alphabetical  arrangement,  that 
they  have  not  made  the  common  division  into  Contracts 
and  Torts,  and  that  they  have  grouped  the  statements  of 
defence,  &c.,  along  with  and  under  the  same  head  as  the 
statements  of  claim.     It  has  seemed  to  them  that  in 
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adopting    this  course,   while    considerable    economy   of 

space  is  secured,   a  practical  advantage  is  gained.     It 

enables  any  one  using  the  book  the  more  readily  to  find 

the  particular  precedent  of  which  he  is  in  search ;  and 

when  he  has  found  it,   he  will  frequently   have   before 

him  in  one  view  a  complete  set  of  pleadings  on  a  given 

subject,  instead  of  having  to  search  in  different  parts  of 

the  book  for  defences  adapted  to  claims,  and  replies  to 

defences.     The  plan  has  the  additional  advantage  that  it 

lias  enabled  the  authors  to  give  all  the  notes  bearing  on 

each  form  of  action  compactly  arranged  in  one  place,  and 

thus  saves  the  practitioner   the  trouble   of  looking  for 

the  particular  matter  he  wants  through  several  parts  of 

the  work. 

The  authors  would  take  this  opportunity  of  tendering 

their  thanks  to  their  friend  Mr.  W.  T.  Waite,  of  Gray's 

Inn,  who  has  lent  them  cordial  and  valuable  assistance  in 

the  present  undertaking. 

J.  C. 

M.  W.  M. 

1,  The  Cloisters,  Temple, 
Octchcr,  1878. 
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ADDENDA. 


Page  53,  Ihu  7  from,  the  bottom. 

Inconsistent  defences — Defence  of  paytnent  into  Court  pleaded  with  a  denial  of 
the  plainlifTs  right  to  recover. 

The  following  is  a  full  report  of  the  case  of  Burdan  v.  Oreenwood  mentioned  in 
the  text.     It  is  reported  in  L.  R.  3  Ex.  D.  251 ;  47  L.  J.  App.  628. 

The  action  was  brought  to  recover  a  sum  of  over  £5,000  for  commission  earned 
hy  the  plaintiff.  The  defendant  by  his' statement  of  defence,  (1)  denied  that  any 
contract  was  ever  made  by  which  the  plaintiff  was  entitled  to  commission  ;  (2), 
if  such  a  contract  was,  made,  denied  that  the  ]>]aintiff  had  performed  his  part  of 
it  so  as  to  entitle  him  to  recover  his  commission  ;  (3),  allege<i  that  the  plaintiff's 
claim  (if  any)  was  barred  by  the  Statute  of  Limitation ;  (4),  averred  that  the 
contract  was  induced  by  fraud  ;  and  (5),  iinplly  pleaded  this  paragraph  :  "  Lest, 
contrary  to  what  the  defendant  believes  and  contends,  he  is  under  any  liability 
to  the  plaintiff,  he  brings  into  court  the  sum  of  £130  and  says  that  the  said  sum  is 
enough  to  satisfy  the  plaintiff's  claim  in  res]»ect  of  the  matters  herein  pleaded  to." 
The  plaintiff  applied  to  have  the  defence  struck  out  as  embarrassing.  A  judge  at 
chambers,  and  then  the  divisional  Court,  made  an  order  to  tliat  effect ;  but  on  appeal 
this  judgment  was  reversed.  The  following  valuable  and  interesting  judgment 
of  I^rd  Justice  Thesiger  is  of  sufficient  importance  to  be  set  out  at  length.  His 
Lordship  after  stating  that  the  defendant's  counsel  had  expressed  his  willingness 
that  the  allegations  of  fraud  should  be  taken  as  struck  out  of  the  defence,  then 
proceeded  thus  :— "That  being  so,  two  questions  have  been  argued  :  the  firsty 
whether  in  any  case  or  in  all  cases  under  the  Judicature  Acts  and  Orders,  a  pay- 
ment into  Court,  at  the  same  time  that  the  cause  of  action  in  respect  of  which  it 
is  paid  in  is  denied,  should  be  allowed  ;  the  second,  whether,  assuming  such  a 
payment  to  be  in  some  but  not  in  all  cases  proper,  the  present  is  one  of  those 
cases.  The  first  question  is  one  of  very  great  importance.  The  practice  of  Judges 
at  Cliambers,  since  the  case  of  Spurr  v.  Ball  (2  Q.  B.  D.  615)  was  decided,  has 
been  to  disallow  in  all  cases  a  payment  into  Court,  concurrent  with  paragraphs 
denying  or  traversing  the  cause  of  action  in  respect  of  which  the  payment  is 
made,  and  in  the  present  case,  Spurr  v.  Hall  was  treated  in  the  Court  below  as 
an  authority  properly  supporting  the  practice,  although  the  learned  judges  ex- 
pressly invited  an  appeal  upon  the  point 

"  Payment  of  money  into  Court  originally  existed  in  the  shape  of  a  rule  to  strike 
the  sum  paid  in  out  of  the  damages,  which  rule  it  was  necessary  to  prove  at  the 
triaL  By  the  general  rules  of  Trinity  Term,  1  Vic,  a  plea  of  payment  into  Conrt 
sabetitated  for  the  old  practice.  The  question  then  arose,  whether  inasmnch 
the  statute  of  4  Anne,  c.  16,  8.  4,  enabled  a  defendant,  with  leave  of  the  Court, 
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to  plead  as  many  several  matters  as  he  should  think  necessary  for  his  defence,  the 
plea  of  imyment  into  Court  ought  to  be  allowed,  together  with  other  pleas  to  the 
same  cause  of  action.  A  uniform  ])ractice  thereupon  sprang  up,  under  which  pay- 
ment into  Court  was  only  allowed  to  be  pleaded  where  the  cause  of  action  to,  or 
in  respect  of,  which  it  was  made  and  pleaded  was  not  traversed,  and  was  conse- 
quently admitted.  Tha,t  practice  was  continued  after  the  passing  of  the  Common 
Law  Procedure  Act,  1852,  s.  84,  under  which  certain  specified  pleas  (amongst 
which  the  plea  of  jmymeut  into  Court  was  not  included)  might  be  jileaded 
together  vrithout  leave,  while  all  pleas  other  than  those  specified  had  to  be  made 
the  subject  of  leave  of  a  judge,  or  of  the  Court,  if  it  was  desired  to  join  them  with 
any  other  plea.  The  giound  upon  which  this  practice,  both  before  and  after  the 
Common  Law  Procedure  Act,  1852,  was  based,  was  the  inconsistency  in  the 
record,  which,  it  was  held,  would  arise  if  a  plea  of  payment  into  Court  were 
joined  with  other  defences  to  the  same  cause  of  action.  See  as  bearing  upon  thi» 
point  the  cases  Key  v.  Thimbley  (6  Ex.  692-694)  ;  Maclellan  v.  ffaicard  (4  T.  R, 
194);  Jenkins  v.  Edwards  (5  T.  R.  97). 

"In  this  state  of  circumstances,  the  Judicature  Acts  and  Orders  came  into 
existence  and  swept  away  the  old  forms  and  practice  of  pleading,  leaving  it  open 
to  a  defendant,  as  the  general  rule,  to  raise  by  his  statement  of  defence,  without 
leave,  as  many  distinct  and  separate  and  therefore  inconsistent,  defences  as  he 
might  think  proper,  subject  only  to  the  provision  contained  in  Order  XX VIL  r.  1, 
which  is  in  these  teims  [reads  it].  As  regards,  however,  payment  of  money  inta 
Court,  8i)ecial  provision  is  made  by  Order  XXX.,  and  the  Court  has  to  see  first, 
whether  there  is  anything  in  the  rules  comprised  in  the  last  mentioned  order, 
which  precludes  a  defendant  from  paying  money  into  Court  in  respect  of  a  cause 
of  action,  the  existence  of  which  he  at  the  same  time  denies.  This  point  has  not 
been  in  terms  taken  in  argument  before  us,  and  was  not  made  the  ground  of  the 
decision  in  the  Court  below,  but  it  is  involved  in  the  argument,  and  it  is  desirable 
to  consider  it  as  introductory  to  the  consideration  of  the  point  arising  ujwn  Rule  1 
of  Order  XXVIl.  It  is  suggested  that  money  is  not  paid  into  Court  by  way  of 
satisfaction  or  amends,  within  the  meaning  of  Rule  1  of  Order  XXX.,  when  it  is 
paid  into  Court  in  respect  of  a  claim  or  cause  of  action,  which  the  defendant  does 
not  admit  to  exist  in  kct.  Such  an  argument  does  not,  however,  appear  to  us 
well  founded.  The  sum  paid  in  is  (as  has  been  admitted  on  the  part  of  the  de- 
fendant's counsel  to  be  the  effect  in  this  action)  absolutely  appropriated  to  the 
purpose  of  satisfaction  or  amends.  The  plaintiff  may  obtain  the  paj'ment  of  it 
out  to  himself  in  manner  provided  by  the  third  rule  of  the  order  under  considera- 
tion, and  may,  either  under  Rule  4,  accept  it  in  satisfaction  of  the  cause  of  action 
in  respect  of  which  it  is  paid  in,  and  if  he  accept  it  in  satisfaction  of  the  entire 
cause  of  action,  may  tax  his  costs  and  sign  judgment  for  the  costs  so  taxed  ;  or, 
if  he  think  proper,  may  go  on  with  the  action  for  the  purpose  of  recovering  some- 
thing more,  in  which  event  the  issue,  qtioad  the  defence  of  payment  into 
Court,  will  be  the  same  as  it  was  before  the  coming  into  operation  of  the  Judi- 
cature Acts,  although  there  will  bo  other  issues  going  to  the  same  cause  of 
action,  which  the  tribunal  by  which  the  action  is  tried  will  have  to  determine. 
We  are  of  opinion,  therefore,  that  there  is  nothing  in  the  rules  comprised  under 
*  Order  XXX.,  which  precludes  a  defendant  from  taking  the  course  under  consider- 
ation. The  question  then  arises  whether  the  payment  into  Court  necessarily 
tends  "  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  '*  within  the 
meaning  of  Rule  1  of  Order  XXYII.    Now  in  considering  thia  question  we  are 
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disposed  to  give  a  liberal  interpretation  to  the  words  "fair  trial  of  the  action," 
and  to  hold  that  a  pleading,  which  tends  to  prejudice,  embarrass,  or  delay  the 
plaintiff  at  any  stage  of  the  proceedings  in  the  action,  not  merely  so  as  to  prevent 
him  from  fairly  trjring  at  the  actual  trial  of  tlie  action,  but  so  as  to  prevent  him 
from  ever  trying  on  fair  terms,  the  real  issue  between  him  and  the  defendant,  the 
obtaining  of  a  decision  upon  which  is  the  legitimate  object  ef  the  action,  would 
affect  the  "fair  trial  *'  of  the  action  within  the  meaning  of  the  rule  ;  but  giving 
this  interpretation  to  the  rule  we  are  of  opinion  that  in  general  such  a  payment 
into  Court  as  that  under  consideration  lias  not  the  effect  referred  to,  and  ought 
to  be  allowed.  That  it  works  no  practical  inconvenience  and  leads  to  no  neces- 
sarily embarrassing  inconsistency  in  the  record  will  be  seen  by  considering 
what,  if  that  course  be  adopted,  will  be  the  practical  result  of  the  trial  of  the 
action.  If  the  plaintiff  fail  at  the  trial  to  establish  his  causes  of  action,  the  judg- 
ment will  be  properly  a  general  one  for  the  defendant,  for  if  then*  be  no  cause  of 
action,  it  follows  that  the  plaintiff  cannot  be  entitled  to  recover  anything  more 
than  that  which  the  defendant  has  paid  into  Court,  and  really  ought  not  to  have 
received  any  money  at  alL  The  record,  therefore,  only  shows  that  the  plaintiff 
has  obtained,  through  the  timidity  of  the  defendant,  something  which  he  had  no 
light  to  obtain.  On  the  other  hand,  if  the  plaintiff  establishes  his  cause  of  action, 
and  proves  tluit  the  sum  paid  into  Court  is  not  sufficient,  or  that  he  is  entitled  to 
isome  relief,  such,  for  instance,  as  ii\i unction,  other  than  or  over  and  above  relief 
in  damages,  the  judgment  will  be  a  general  one  for  him.  The  only  remaining 
alternative  is  that  of  the  plaintiff  succeeding  in  establishing  his  cause  of  action 
but  failing  to  prove  any  damage  beyond  the  sum  paid  into  Court,  or  to  establish 
any  title  to  relief  other  than  in  damages.  In  that  event  the  issues  upon  the 
record  will  be  duly  found  in  accordance  with  the  event,  and  will  sufficiently 
explain  themselves  ;  the  general  judgment  will  be  for  the  defendant,  and  unless 
the  judge  otherwise  orders,  pursuant  to  Rule  1,  Order  LV.,  the  defendant  will 
recover  the  general  costs  of  the  cause,  while  the  plaintiff  will  be  entitled  to  the 
costs  of  the  particular  issues  found  in  his  favour.  Is  there,  then,  anything 
inherently  unjust  in  a  defendant  paying  money  into  Court  in  respect  of  a  cause  of 
action,  which  at  the  same  time  he  by  his  pleadings  denies  to  exist  ?  As  a  general 
proposition  we  should  answer  nothing,  while  there  is  mta^h  to  be  said  in  favour  of 
it.  Is  it  just  in  principle  as  regards  a  defendant,  who  considers  that  he  has  a 
good  defence  on  the  merits,  but  who  is  desirous,  if  i)ossible,  of  teiminating 
litigation  by  a  payment  of  money,  that  he  sliould  be  ^forbidden  to  adopt  this 
X^rudent  course,  except  under  the  penalty  of  a  complete  admission  of  a  cause  of 
action  which  he  honestly  disputes,  and  with  the  consequent  risk  which  would 
attend  the  trial  of  the  action  if  the  sole  issue  were  as  to  the  sufficiency  of  the 
amount  paid  in  ?  On  the  other  hand,  what  is  it,  if  such  a  course  be  taken,  of 
which  the  plaintiff  has  to  complain  ?  In  the  gi'cat  majority  of  actions,  whether 
of  contract  or  tort,  it  can  hardly  be  suggested  that  he  is  in  any  more  embarrassing 
predicament  than  that  in  which  he  would  be  placed  in  an  ordinary  case  of  a 
simple  plea  of  payment  into  Court,  or  in  a  case  where  inconsistent  pleas,  not 
including  a  plea  of  payment  into  Court,  are  pleaded.  In  the  latter  case,  he  must 
be  prepared  to  meet  the  alternative  defences ;  in  the  former,  he  must  judge 
whether  it  is  advisable  to  proceed  with  the  action  at  all.  The  combination  of  the 
plea  of  payment  into  Court  with  other  defences  throws  no  burden  greater  in  kind 
upon  the  plaintiff,  although  in  a  degiee  it  may  somewhat  enhance  the  diffi- 
culty of  his  position  in  regard  to  the  course  it  is  advisable  for  him  to  pursue* 
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It  may,  however,  possibly  be  that  in  some  actions  brought  to  try  a  right  of 
or  in  respect  of  property  which  is  denied,  or  to  establish  character  which 
has  been  assailed,  and  in  actions  where  the  ])laintiff  is  by  the  statement  of 
defence  charged  with  fraud,  and  perhaps  in  some  other  cases,  it  would  be,  as  a 
matter  of  practice,  improper  to  allow  the  defence  of  payment  into  Court  concur- 
rently with  other  defences.  It  is  not  necessary  for  us  to  decide  this  point,  or  to 
say  whether,  upon  the  case  presented  to  the  Queen's  Bench  Division  in  Spurr  v. 
Hallf  the  decision  arrived  at  was  a  proper  one  ;  but  we  wish  to  guard  ourselves 
against  being  supposed  to  decide  that,  even  in  such  actions  as  those  to  which  we 
have  alluded,  the  payment  into  Court  should  not  be  allowed ;  and  we  may  add 
that  if  in  some  actions  the  payment  into  Court  may  tend  to  prejudice,  embarrass, 
or  delay  the  fair  trial  of  the  action  vrithin  the  meaning  of  Order  XXVII.,  rule  1, 
the  circumstances  must  at  least  be  of  a  special  character  to  justify  the  Court  in 
holding  that  a  defendant  is  precluded  from  adopting  a  course  which  it  is,  as  a 
general  proposition,  his  legal  right  to  adopt.  In  the  present  case,  with  the  alL»- 
gations  of  fraud  withdrawn,  the  defence  amounts  to  no  more  than  the  defendant's 
sajring  this  :  "  I  deny  the  existence  of  any  contract  between  me  and  the  plaintiff, 
or  that  if  a  contmct  ever  existed,  any  claim  has  properly  arisen  against  me  in 
respect  of  it.  I  allege  that  the  Statute  of  Limitation  is  a  bar  to  the  action  ;  but 
I  am  content  to  pay  in  any  event  a  sum  of  £130  in  respect  of  any  claim  which 
might  possibly  be  established  against  me  ;  if  that  sum  be  accepted  as  sufficient, 
the  litigation  will  terminate  ;  but  if  not,  then  I  will  fall  back  upon  my  other 
defences,  and  the  question  of  the  suflSciency  of  what  I  have  paid  will  only  form 
one  of  my  defences."  What  is  there  in  such  a  course  which  tends  to  "prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action  ? "  AVe  think  nothing.  To  the 
lawyer's  mind  there  is,  no  doubt,  at  first  sight,  something  anomalous  in  payment 
by  way  of  satisfaction  or  amends  in  respect  x)f  a  cause  of  action,  the  existence  of 
which  the  defendant  by  his  pleading  denies  ;  but  the  more  we  have  considered 
the  point,  the  stronger  has  become  our  conviction  that  there  is  nothing  unreason- 
able or  unjust,  and  nothing  contrary  to  the  letter  or  spirit  of  the  Judicature  Acts 
or  Orders,  in  a  defendant  so  acting ;  and  we  think  that,  apart  from  anything  in 
the  Judicature  Acts  or  Orders  to  compel  us  to  do  so,  no  predilection  in  favour  of 
the  old  theories  of  consistent  records  should  induce  us  to  preclude  defendants  in 
actions  from  saying  and  doing  that  which,  as  practical  men,  before  the  action 
they  might  reasonably  say  and  do,  namely,  say  that  they  entirely  deny  a  person '» 
right  to  sue  them,  yet  pay,  or  offer  to  pay,  a  sum  of  money  as  the  price  of  peace 
and  for  the  prevention  of  further  litigation.  For  these  reasons  we  think  that  the 
appeal  should  be  allowed." 

Though  a  defendant  may  thus  plead  as  many  inconsistent  defences  as  he 
pleases,  yet  in  pleading  separate  and  distinct  defences  care  must  be  taken  to 
make  it  appear  that  they  really  are  intended  to  be  separate  defences  ;  and  if  it 
remains  in  doubt  whether  this  is  the  case,  or  they  constitute  but  one  defence 
stated  in  various  ways,  the  pleading  is  liable  to  be  struck  out  or  amended  as 
embarrassing.  This  proposition  seems  to  be  the  effect  of  the  decision  in  Henry  v. 
Henry  (Law  Times  of  27th  of  July,  1878),  a  case  decided  in  the  Irish  Courts  too 
late  to  be  embodied  in  the  text.  There,  the  statement  of  defence  consisted  of  three 
paragraphs,  numbered  consecutively,  and  it  was  doubtful  whether  the  three  para- 
graphs constituted  three  separate  defences  or  a  single  defence  ;  and  an  application 
was  made  to  set  aside  the  statement  of  defence  as  embairassing,  inasmuch  as  the 
tiff  could  not  with  safety  either  demur  to  one  paragraph,  if  the  three  para- 
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graphs  constituted  a  single  defence,  or  join  issue  on  the  whole  defence  if  the  para- 
graphs were  to  be  construed  as  constituting  three  iwparate  defences ;  but,  on 
counsel  for  the  defendant  alleging  that  the  three  paragraphs  constituted  but 
a  single  defence,  a  note  to  that  effect  was  directed  to  be  inserted  in  the  Order, 
and  the  Court  made  no  rule  on  the  motion. 

Pag€  69,  10^  line  from  the  top. 

Nicholls  V.  The  Hibernian  Joint  Stock  Banking  Co.,  decided  in  the  Irish  Courts 
and  reported  in  the  Law  Times  for  the  3rd  of  August,  1878,  is  to  the  same  effect 
as  Wahelee  v.  Davis,  namely,  that  a  defence  fouuded  on  the  Statute  of  Limitation 
cannot,  since  the  Judicature  Acts,  be  raised  by  demuii-er. 

Page  71,  3rrf  line  from  the  bottom.     For  "  Order  XXL,"  read  "  Order  XIX." 

Page  89,  line  15  frojn  the  top.  Raising  new  ground  of  Clai/n  in  the  Jleply, 
O'Farrdl  v.  Stephensoti. — This  action  was  for  the  recovery  of  land,  and  the 
■statt^ment  of  claim  alleged  a  title  to  the  premises,  sought  to  }m>  recovered,  in  the 
phuntiff  under  a  lease  of  the  15th  Nov.,  1864.  The  statement  of  defence  alleged 
that  this  lease  had  been  surrendered.  In  the  6th  and  7th  x^iragraphs  of  his  reply 
the  plaintiff  alleged  a  title  in  himself  as  representing  the  lessors  in  a  lease  of  the 
29th  June,  1875. 

Palles,  C.  B.  :  We  think  that  the  paragraphs  objected  to  are  irrogidar,  and  that 
the  entire  reply  must  be  struck  out.  The  right  to  recover  shown  by  the  reply  is 
wholly  different  from  that  made  by  the  statement  of  claim.  In  the  statement  of 
chdni  the  case  made  is  that  the  defendant  holds  under  a  lease  to  Claudius  Stephen- 
sou,  but  the  reply  admits  that  tlie  defendant  does  not  hold  under  the  lease  to 
Ckudius,  and  then  the  plaintiff  seeks  to  recover  under  the  lease  by  Claudius 
Stephenson  to  John  Stephenson,  to  which  he  made  no  reference  in  his  statement 
of  claim,  and  the  interest  in  which  he  asserts  to  be  vested  in  himself.  The 
[ilaintiff  relied  on  Hall  v.  Eve,  but  in  that  case  the  allegation  in  the  plaintiff's 
reply  was  :  **The  breach  of  covenant  relied  on  by  you  was  an  act  done  by  your 
consent."  If  in  that  case  the  reply  had  relied  upon  a  new  agi*eement,  it  would 
have  been  more  analogous  to  the  present,  but  the  reply  only  sought  to  get  rid  of 
something  alleged  to  exist  in  derogation  of  the  agreement  originally  sued  on.  We 
shall  make  an  order  that  the  plaintifi^s  i-eply  to  the  defendant's  statement  of 
defence  be  set  aside,  and  that  the  plaintiff  be  at  liberty  to  amend  his  statement 
of  claim  as  he  may  be  advised.     Fitzgerald  and  Dowse,  BB.,  concun-ed. 

Page  438.     Fraudulent  Prospectus.     ZSth  section  of  the  Companies  Act  of  1867. 

By  the  30  k  31  Vict.  c.  131,  s.  38,  every  prospectus  of  a  company  and  every 
notice  inviting  persons  to  subscribe  for  shares  in  any  joint  stock  company, 
shall  specify  the  dates  and  names  of  the  parties  to  any  contract  entered  into 
by  the  company,  or  the  directors,  promoters,  or  trustees  thereof  before  the 
issue  of  such  prosx^ectus  or  notice.  There  have  of  }ate  been  several  important 
(leoisions  upon  the  interpretation  of  this  statute,  but  owing  to  a  considerable 
difference  of  opinion  among  the  learned  judges  the  law  is  in  an  imsettled  state. 
The  following  propositions,  however,  are  laid  down  by  ^Ir.  Justice  Lindley,  in 
the  last  edition  of  his  work  on  Partnerships  and  Companies  just  publisihed. 

*'  1.  The  enactment  is  not  confined  to  contracts  to  be  performed  by  the  company, 
but  extends  to  all  contracts  entered  into  by  the  persons  mentioned,  and  directly  or 
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indirectly  alfectod  by  the  management,  capital,  or  other  property  of  the  company. 
{Tiqfcross  v.  Grant,  2  0.  P.  D.  469,  now  under  appeal  to  the  House  of  Lords  ; 
Conull  V.  ffay,  L.  R.  8  C.  P.  328)  ;  but  not  it  seems  to  contracts  by  which  the 
promoters  themselves  acquire  property  which  they  afterwards  sell  to  the  com- 
pany^  if  such  contracts  in  no  way  affect  the  company  itself.  (Craig  v.  PhUlips,  3 
Ch.  D.  722  ;  Gover's  Case,  20  Eq.  114,  5  Ch.  D.  118.)  2.  The  words  promoter, 
director,  or  trustee  include  persons  engaged  in  forming  the  company,  or  engaged 
in  inducing  the  public  to  take  shares  in  it  when  formed  {Twycross  v.  Grant, 
sujrra) ;  but  not  persons  who  are  not  so  engaged  when  the  contract  with  them  is 
entered  into,  even  although  they  afterwards  became  directors.  {Governs  Case,  1 
Ch.  D.  182  &  20  Eq.  114.  Sed  quaere,  see  5  Ch.  D.  118.)  3.  A  person  who  takes 
shait»8  on  the  faith  of  a  prospectus  not  complying  with  the  enactment  in  question, 
is  not  entitled,  simply  on  that  ground,  to  i-escind  his  contract  to  take  the  shares 
(ib.),  but  is  only  entitled  to  uiaintafn  an  action  for  damages  against  the  pro- 
moters, directors,  or  trustees  w^ho  knowingly  issued  the  prosjiectus.  {Ib.,  und 
TicycrossY.  Grant,  supra.) 

Page  530. — Claim  by  Landlord  against  Tcnanf  for  Recovery  of  Demised  Premises 

at  end  of  the  Tcnattcy. 

1.  On  the day  of ,  the  plaintiff*  let  to  the  defendant  a  house.  No.  52, 

Street,  in  the  city  of  I^ondon,  as  tenant  from  year  to  year,  at  the  yearly  rent 

of  £120,  payable  quarterly,  the  tenancy  to  commence  on  the day  of . 


2.  The  defendant  took  pos.«ession  of  the  house  and  continued  tenant  thereof 

until  the  day  of last,  when  the  tenancy  determined  by  a  notice  duly 

given. 

3.  The  defendant  has  disregarded  the  notice,  and  still  retains  possession  of  the 
house. 

The  plaintiff'  claims  : — 

(1.)  Possession  of  the  said  house. 

(2. )  £ for  mesne  profits  from  the day  of . 

Statetnent  of  Defence  and  Counter-claim. 

1.  Before  the  determination  of  the  tenancy  mentioned  in  the  statement  of 

claim,  the  plaintiff'  A.  B.  by  wiiting,  dated  the  day  of ,  and  signed  by 

him,  agreed  to  grant  to  the  defendant  C.  D.  a  lease  of  the  house  mentioned  in 
the  statement  of  claim,  at  the  yearly  rent  of  £150  for  the  term  of  21  years, 

commencing  from  the  day  of  ,  when  the  defendant  C.  D.'s  tenauc}' 

from  year  to  year  detennined,  and  the  defendant  has  since  that  date  been  and 
still  is  in  possession  of  the  house  under  the  said  agreement. 

By  way  of  counter-claim  the  defendant — 

2.  Bei^ats  the  allegations  contained  in  the  statement  of  defence  herein,  and 
claims  to  have  the  said  agreement  specifically  perfonned  and  to  have  a  lease 
granted  to  him  accordingly,  and  for  the  piu7)ose  aforesaid,  to  have  this  action 
transferred  to  tlie  Chancer}'  Division. 
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CHAPTEK   I. 

PARTIES  TO  PLEADINGS. 


Under  the  new  practice  the  subject  of  parties  has  become  Importance 
one  of  increased  importance  to  the  pleader.    This  is  in  con-  ^e^gp  <,£ 
sequence  of  the  additional  latitude  allowed  in  joining  parties  at  roles  as  to 
the  commencement  of  the  action  and  the  greater  modifications  P*™®** 
permitted  during  its  progress.    It  is  true  that  in  not  a  few 
instances  before  the  case  comes  before  the  pleader,  the  parties  to 
the  action  have  been  selected,  and  their  names  akeady  appear 
on  the  writ.     Still,  in  such  a  case,  as  in  every  other,  a  pre- 
timinary  question  presses  upon  the  pleader  before  he  proceeds 
to  settle  the  exact  form   and  wording  of  his  pleading,  viz.. 
Are  the  parties  in  this  action  properly  joined,  so  as  to  enable  my 
cUent  most  advantageously  to  present  his  case  to  the  Court  and 
obtain  the  greatest  possible  amount  of  relief  ?    If  any  error  has 
been  committed  in  the  joining  of  the  parties,  it  is  his  place  to 
have  it  immediately  rectified,  for  which,  as  will  be  seen^  there 
is  now  provision  at  almost  any  stage  of  the  action. 

It  is  proposed  in  this  place  to  draw  attention  to  the  prin-  Outline  of 
dpal  rules  now  prevailing  on  the  subject  of  parties — not  to  ®***P*®^- 
d^  with  the  question  who  are  the  proper  parties  in  any 
given  kind  of  action,  as  whether  husband  and  wife  should  sue 
together  in  such  a  case,  or  the  husband  alone — ^but  assuming 
that  a  particular  subject-matter  of  action  is  obtained,  to  indicate 
what  classes  of  persons  may  sue  as  plaintifb  or  be  sued  as 
defendants,  and  when  and  how  any  modifications  in  the  parties 
to  the  action  may  be  obtained  during  the  progress  of  the  suit. 


PABTIES 


Persons 

claiming 

jointly, 

severally, 

or  alter- 

natively. 


It  is  thought  that  the  subject  will  be  best  considered  with 
reference  to — 

1st.  The  absolute  right  wliich  a  plaintiff  has  at  the  initiation 
of  the  action  to  join  parties  to  the  suit. 

2nd.  The  absolute  right  which  a  defendant  has  along  with  his 
defence  to  join  new  parties  to  the  action. 

3rd.  The  right  which  either  party  has  during  the  progress  of 
the  action  to  apply  to  the  Court  for  leave  to  add,  substitute,  or 
strike  out  parties,  and  the  power  of  the  Court  to  grant  or  refuse 
such  application. 

The  absolute  right  of  the  plaintiff  at  the  initMicn  of  the  suit 
to  join  parties. — This  right  extends  to  the  selection  of  proper 
plaintiffs  as  well  as  proper  defendants,  so  that  the  first  question 
is — Who  can  properly  be  joined  together  as  plaintiflfe  in  the  same 
action  ?  Turning  to  Order  XVI.  r.  1,  we  find  that  "^7/  persons 
may  be  joined  as  plaintifib  in  whom  the  right  to  any  relief  claimed 
is  alleged  to  exist "—  so  far  there  is  no  enlargement  of  the  right  of 
joining  parties,  for  under  the  old  system  the  mere  number  of  the 
plaintifb  was  no  objection  provided  they  all  sued  jointly  in 
respect  of  a  joint  cause  of  action.  But  the  rule  goes  fiirther : "  All 
persons  may  be  joined  as  plaintiflfe  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly^  severally,  or  in  tlie 
alternative*'  These  words  are  of  a  most  sweeping  and  compre- 
hensive character.  That  they  give  a  right  of  joining  parties  as 
plaintiflfe  far  in  excess  of  anything  allowed  under  the  old  system 
is  clear  ;  but  what  limit  is  now  left  upon  the  plaintiff's  right  is 
by  no  means  so  clear. 

Analysing  this  rule  carefully,  it  will  be  seen  that  several 
plaintiff  have  a  right  to  sue  together  in  three  cases.  There 
is  the  case  where  they  all  have  a  joint  claim  against  the 
defendant  or  defendants,  as  where  they  are  joint  promisees  on  a 
contract,  or  joint  covenantees  in  a  bond,  or  when,  being  traders, 
they  have  been  jointly  slandered  in  the  way  of  their  trade.  In 
aU  these  cases,  and  many  others  of  the  like  kind,  there  is  no 
"Jointly."  diflSculty.  Under  the  old  system  they  might  have  sued 
together  in  respect  of  this  joint  cause  of  action,  and  tlie  rule 
merely  in  terms  preserves  this  right.  But  the  rule  goes  beyond 
this.  For  the  moment  passing  over  the  word  "  severally,"  it 
says  that  all  persons  may  be  joined  as  plaintiflfe  in  whom  a  right 
to  relief  is  alleged  to  exist  "  in  the  dUemative** 
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Before  the  Jndicatare  Acts  neither  at  law  nor  equity  was  it  "  in  the 
permitted  to  seyeral  pkdntifb  to  come  into  Court,  and  in  eflRect  a^!^ 
ssLj,  ^*  some  one  or  other  of  us  is  entitled  to  sue,  if  one  of  us  is  Difference 
not,  then  the  others  are,  or  if  the  others  are  not,  then  the  first  l>«twecn 
mentioned  is."    The  rule  was  rigorously  enforced  that  every  present 
plaintiff  suing  must  allege  that  he,  in  conjunction  with  the  ruleiilna- 
other  plaintifib,  had  a  right  of  action  against  the  defendant ;  and  princi^i 
the  effect  of  this  in  not  a  few  cases  was  to  produce  considerable  ^^  ■««"*• 
hardship.    It  not  unfrequently  happens  in  practice  that  it  is  a 
matter  of  the  greatest  doul^  which  one  of  two  or  three  persons 
is  entitled  to  sue  on  a  particular  contract  or  for  a  particular 
injury,  although  there  is  no  doubt  tiiat  the  defendant  is  liable  to 
some  one  or  other  of  them.  Take  the  case  of  a  sale  by  an  agent. 
There  may  very  well  arise  a  difficulty  as  to  whether  the  agent 
or  his  principal  should  sue.    It  is  certain  the  defendant  is 
liable  on  the  contract,  but  to  whom  ?    If  he  is  not  liable  to 
the  agent,  he  is  to  the  principal,  and  vice  versa,  but  not  to 
both.    Now  in  such  a  case  the  principal  and  agent  could  not 
join  as  plainti£b  in  the  same  action,  and  setting  out  the  facts 
claim  relief  alternatively,  that  is  to  say,  if  the  principal  shall  be 
held  not  entitled  to  recover,  that  the  agent  might  recover,  or  the 
converse.    The  only  thing  to  be  done  was  for  one  of  the  two 
to  risk  an  action,  when  he  was  liable  to  be  met  with  the  defence 
that  it  was  the  other  who  was  entitled  to  sue,  and  if  this  defence 
succeeded,  then  there  was  nothing  for  it  but  for  the  other  to 
sae,  when  he  in  turn  might  be  met  with  the  defence  that  he 
was  not  entitled,  but  the  plaintiff  in  the  first  action.    And  this 
result  could  very  well  be  brought  about,  that  for  one  matter  you 
might  have  two  actions  and  a  different  result  in  each  on  the 
same  point. 

The  rule  of  the  new  practice  under  consideration  would  seem 
to  remedy  such  a  state  of  things,  and  in  the  case  supposed 
permit  the  agent  and  principal  to  sue  together  and  claim  relief 
alternatively.  The  case  first  supposed  of  the  principal  and  agent 
suing  together  when  there  is  a  doubt  as  to  which  is  entitled  to  sue, 
is  only  one  of  many  cases  where  a  like  difficulty  has  arisen,  and 
is  likely  to  arise  again.   For  instance,  there  is  frequently  a  doubt  Bailor  and 
as  to  whether  the  bailor  or  bailee  of  particular  goods  is  entitled  ^^  ^^ 
to  sue  for  an  injiuy  to  them;  again,  there  may  arise  a  difficulty  and  oon- 
as  to  whether  a  consignor  or  cona^ee  of  goods  delivered  to  a  ^^^» 
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earner  is  the  right  party  to  sue  ;  so  whether  the  heir  or  a 
devisee  should  sue  ;  so  in  the  case  to  be  found  at  pages  569 — 570, 
jwst,  where  there  is  a  subject-matter,  and  parties  have  different 
conflicting  interests  in  it,  and  a  trespass  has  been  committed  with 
reference  to  it,  the  question  arises,  who  can  sue.  The  new  rule 
meets  this  difficulty  by  in  effect  saying,  "  Join  both  or  all  the- 
parties  who  seem  to  have  a  right  to  sue,  and  then  you  can 
claim  that  they  are  all  entitled  to  recover,  or  you  can  claim 
that  in  the  alternative  if  one  does  not  succeed  the  other  or  others- 
may,  or  you  may  claim  that  each  plaintiff  severally  may  obtain 
some  relief." 

So  &r  there  is  no  great  difficulty  in  determining  what  tlie 
rights  are  which  rule  1  of  Order  XVI.  gives  of  joining  plaintiflfe^- 
but  there  is  still  a  word  in  the  rule  the  interpretation  of  which, 
•*  Seve-  is  by  no  means  easy.  "  All  persons  may  be  joined  as  plaintifik 
"^y* '  in  whom  the  right  to  any  relief  claimed  is  alleged  to  exist,, 
whether  jointly,  severally,  or  in  the  alternative."  The  ques- 
tion is,  what  enlarged  powers  of  joining  plain tifls  are  conferred  by 
the  word  "  severally  ?  "  One  reading  of  the  rule  upon  the  point 
is,  that  it  enables  any  number  of  plaintifls  to  join  together,  and 
combine  in  the  same  action  their  several  and  distinct  causes* 
of  action  against  a  defendant  or  defendants  ;  and  it  must  be 
admitted  that  this  construction  seems  to  be  supported  by  high 
authority.  In  fact  this  seems  to  be  the  considered  judgment 
of  the  Court  of  Appeal  in  the  case  of  Booth  v.  Briscoe  (L.  R.  2 
Q.  B.  D.  496). 
Booth  T.  In  this  case  the  plaintiflb  were  the  eight  trustees  of  certain 

charities  at  Outwell,  and  they  brought  an  action  against  the 
defendant,  who  was  rector  of  Outwell,  for  a  libel  published  hj 
him  in  a  newspaper,  commenting  on  the  improper  management 
of  the  charities  "  by  the  trustees."  At  the  trial  the  jury  gave 
a  verdict  for  the  plaintiffs,  with  40«.  damages.  The  QueenV 
Bench  refused  a  new  trial,  moved  for  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  the  defendant 
appealed.  No  question  was  raised  by  the  defendant's  counsel 
either  before  the  Queen's  Bench  or  the  Court  of  Appeal  as  to 
the  right  of  the  eight  plaintiffs  to  sue  together ;  but  during  the 
argument  in  the  latter  Court,  Bramwell,  L.  J.,  raised  the  diffi- 
culty himself,  and  the  Court  took  time  to  consider  the  points 
Judgment  was  subsequently  delivered  by  Bramwell,  L.  J.,  who^ 
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tafter  remarkiiig  that  the  Court  never  had  any  doubt  that  the 
appeal  ought  to  be  dismiflied  on  the  questions  raised  by  the 
•defendant,  went  on,  '^  The  only  remaining  matter  was  a  doubt  Judgment 
I  had  suggested,  whether  these  eight  plaintiflfe,  if  they  had  any  ^^u"^  j . 
cause  of  action,  had  not  eight  separate  causes  of  action,  and 
whether  they  could  be  joined  as  plaintiffs.  I  am  still  of 
opinion  they  had  eight  causes  of  action,  and  that  they  might 
have  brought  eight  actions  ;  and  the  question  is  whether  under 
the  Judicature  Act  any  difference  has  been  made  so  that  they 
<»n  bring  one  action.  Where  a  tort  has  been  done,  the  tort  is 
-SL  separate  tort  to  each  man  who  complains.  If,  indeed,  there 
were  a  joint  tort,  for  instance,  slander  of  several  persons  in 
partnership,  the  persons  injured  could  have  joined  and  main- 
tained the  action,  but  could  have  maintained  it  for  the 
joint  damage  only.  Here  there  is  no  joint  damage.  Each 
of  the  plaintiff,  if  there  is  a  libel,  has  been  separately  libelled. 
There  is  no  doubt,  therefore,  that  prior  to  the  Judicature  Act 
this  proceeding  would  have  been  erroneous ;  but  it  seems  to 
«i8  that  under  Order  XVI.  r.  1,  these  plaintiflfe  may  well  join 
^8  plaintifls  [reads  the  rule].  Now  it  seems  to  me  that  that 
word  *  severally '  must  comprehend  the  present  case.  I  think, 
therefore,  that  they  may  very  well  join ;"  and  accordingly  the 
appeal  was  dismissed. 

If  this  decision  is  law,  and  applies  beyond  the  facts  of 
the  particular  case,  it  will,  taken  in  conjunction  with  rule  3 
of  Order  XVI.,  which  permits  aU  persons  to  be  joined  as 
SffendanU  against  whom  the  right  to  any  relief  is  alleged  Commenu 
to  exist,  "whether  jointly,  sevendly,  or  in  the  alternative," 
lead  to  some  extraordinary  results  which  it  is  difficult  to 
think  the  framers  of  the  rules  contemplated.  Rule  3  says  all 
persons  may  be  made  defendants  against  whom  the  right  to 
4my  relief  is  alleged  to  exist,  &c.,  that  is  to  say,  the  right  to  any 
relief  is  alleged  to  exist  by  any  person  who  may  be  properly 
joined  as  aplaintifP;  and  then  rule  1,  as  interpreted  by  Booth  y, 
Bri$coe,  declares  that  all  persons  may  be  properly  joined  as 
plaintifb  who  choose  to  combine  their  separate  grounds  of  claim 
in  the  same  action.  By  this  means  you  might  have  an  indefi- 
nite number  of  plaintiffi^  and  if  possible  a  still  more  indefinite 
number  of  defendants.  Observe  how  this  would  work  in 
pracdoe.      Sappoae,  as  in  Booth  v.  Briscoe^  there  are  eight 


6 


PABTEES 


Comments    plaintiffiB.    They  have,  it  is  true,  eight  causes  of  action  against 
%'Ucoe.  ^    ^^  ''^^^  defendant ;  but  let  us  suppose  that  in  addition  each 
one  of  the  eight  has  independent  and  totally  different  causes  of 
action  i^inst  a  number  of  other  persons.    A.,  say,  can  sue  Y, 
upon  a  bill  of  exchange  and  M.  for  breach  of  contract,  B.  can 
sue  N.  for  assault  and  B.  for  a  libel,  C.  can  sue  S.  in  trover,, 
and  so  on.  Can  all  these  causes  of  action  be  joined  together,  and 
possibly  thirty  or  a  hundred  different  disputes  be  tried  at  the  same 
time  ?    It  is  a  manifest  absurdity  to  believe  that  they  can,  yet 
what  is  there  in  the  decision  in  Booth  v.  Briscoe,  if  that  case  is^ 
to  be  extended  beyond  its  own  particular  facts,  and  in  rule  3,  to 
prevent  such  a  result  ?      And  this  raises  the  doubt  as  to 
whether  Booth  v.  Briscoe  was  well  decided.    It  must  be  re- 
marked that  the  point  under  consideration  does  not  seem  to 
have  been  argued  at  the  bar,  and  it  was  not  the  question  that 
was  brought  before  the  Court  for  its  decision.    Perhaps  if  the 
matter  had  been  further  argued  it  would  have  been  pressed 
upon  the  Court  that  the  rule  does  not  say  that  all  persons 
may  be  joined  as  plaintifb  in  whom  a  right  to  any  relief  is> 
alleged  to  exist,  but  all  persons  may  be  joined  in  whom  the 
right  to  any  relief  is  alleged  to  exist ;  and  from  this  the  con- 
clusion deduced  that  the  rule  only  meant  that  where  two  or 
more  plaintiflfe  have  some  right  to  relief  in  respect  of  apar- 
tictdar  subject-matter,  but  they  are  in  doubt  as  to  what  their 
exact  rights  among  themselves  are,  they  may  all  join  together 
as  plaintiff  and  claim  that  they  are  all  entitled  (Jointly),  or 
that  each  one  has  a  separate  right  to  relief  {severally),  or  that 
foiling  one  of  them,  the  other  or  others  may  get  relief  (th  the 
alternative).    There  can  be  no  doubt  that  the  rule  does  go  so 
&r ;  but  it  is  submitted  that  it  does  not  go  beyond  this.    Of 
course  rule  3  must  be  read  in  conjunction  with  rule  1,  even  with 
the  limited  construction  put  upon  it  as  above  ;  but  it  is  sug- 
gested that  if  the  decision  in  Booth  v.  Bi^iseoe  is  wrong,  and 
several  pldntifis  cannot  sue  together  in  respect  of  distinct 
subject-matters  of  action,  neither  can  several  defendants  be 
sued  together  in  respect  of  distinct  subject-matters ;  and  the 
result  of  the  combined  operation  of  rules  1  and  3  on  the  right 
of  joining  plaintiffs  would  t^eu  be,  that  where  you  have  a  given 
subject-matter  of  litigation,  all  persons  can  be  joined  as  plain- 
tifb  who  are  entitled  to  any  kind  of  relief,  joint,  several,  or 
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in  the  alternativey  against  any  defendant  liable  jointly,  seve- 
TaQy,  or  in  the  alternative  on  that  particular  Bubject-matter  of 
litigation,  but  not  otherwise. 

While  on  the  subject  of  who  may  properly  be  joined  as 
plaintiffis,  attention  should  be  called  to  rule  9  of  Order  XYI., 
which  provides  that  **  where  there  are  numerous  parties  having 
the  same  interest  in  one  action,  one  or  more  of  such  parties 
may  sue  .  .  ^  .  on  behalf  or  for  the  benefit  of  all  parties  so  Repre- 
interested  ; "  and  on  this  rule  it  has  been  held  in  De  Hart  v.  "^Hj? 
Stevenson  (L.  B.  1  Q.  B.  D.  818),  that  where  the  plaintiff  sued 
on  behalf  of  himself  and  the  other  owners  of  a  ship  for  freight 
and  dues  for  the  ship,  the  Court  would  not  on  the  application 
of  the  defendants  order  the  other  parties  interested  to  be  joined 
as  plaintiffs  in  order  that  the  defendants  might  gain  the  advan- 
tage of  the  other  plaintifb'  liability  for  costs. 

Coming  next  to  the  question,  who  may  be  joined  as  defendants 
in  the  same  action,  we  start  with  rule  8  of  Order  XYI.,  to 
which  attention  has  already  been  called.  ''  All  persons  may 
be  joined  as  defendants  against  whom  the  right  to  any  relief  is  Who  may 
alleged  to  exist,  whether  jointly,  severally  or  in  the  alternative,  j^^® 
while  judgment  may  be  given  against  such  one  or  more  of  the  ants, 
defendants  as  may  be  found  liable  according  to  their  respective 
liabilities  without  amendment'*  Bule  4  follows  this  rule,  and 
though  it  does  not  se^n  to  enlarge  the  power  of  joining  de- 
fendants given  by  rule  8,  it  emphasises  the  change  in  the  law 
made  by  it.  "  It  shall  not  be  necessary  that  every  defendant 
to  any  action  shall  be  interested  as  to  all  the  relief  thereby 
prayed  for,  or  as  to  every  cause  of  action  included  therein ;  but 
the  Court  or  a  judge  may  make  such  order  as  may  appear  just 
to  prevent  any  defendant  from  being  embarrassed  or  put  to 
expense  by  being  required  to  attend  any  proceedings  in  such 
action  in  which  he  may  have  no  interest."  Neither  does  rule  5, 
which  loUows  on  rule  4,  seem  to  enlarge  the  powers  given  by 
rule  8,  but,  as  in  the  case  of  rule  4,  to  repeat  and  emphasise 
them.  It  says,  **  The  plaintiff  may  at  his  option  join  as  parties 
to  die  same  action  all  or  any  of  the  persons  severally,  or  jointly 
and  severaUy,  liable  on  any  one  contract,  including  parties  to 
bills  of  exchange  and  promissory  notes.'*  What  is  the  effect  of 
these  three  rules  ?  During  the  last  two  or  three  years  there 
have  been  sevearal  decisions  which  have  made  the  meaning  of 
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the  rules  reasonably  clear,  so  fiar  at  least  as  regards  the  liability 
of  persons  to  be  joined  as  defendants  against  whom  relief  is 
sought  in  the  alternative. 

The  first  case  is  the  HondtJiras  Inter-Oceanic  Railway  Cam- 
pany  v.  Lefevre  atid  Tucker  (L.  R.  2  Ex.  D.  301).  The 
statement  of  claim  in  this  case  is  set  out  at  pages  588 — 591, 
post,  and  the  reader  is  referred  to  it.  The  decision  really  turned 
upon  rule  6  and  rule  13  of  Order  XVL,  to  be  presently  dealt 
with,  but  it  is  referred  to  here  because  some  remarks  of 
Cockbum,  C.  J.,  upon  rule  8,  for  the  time  seemed  to  limit  the 
generality  of  the  powers  given  by  that  rule.  The  facts  briefly 
were  these  : — ^Tucker,  professing  to  act  as  Lefcvre's  agent,  had 
contracted  to  take  a  certain  number  of  debentures  in  the  plain- 
tilBfe'  company,  which  contract  Lefevre  had  fidled  to  perform, 
and  the  plaintiffs  then  brought  their  action  against  him  claim- 
ing specific  performance  or  damages.  Subsequently  the  plain- 
tiffi  obtained  leave  under  Order  XVI.,  r.  18,  to  add  Tucker 
as  a  defendant,  and  they  amended  their  statement  of  claim, 
which  then  stood  a  claim  against  Lefevre  for  specific  per- 
formance or  damages,  or  in  the  alternative  if  it  should  ap- 
pear that  Tucker  had  no  authority  to  act  as  Lefevre*s  agent, 
then  for  specific  performance  and  damages  i^ainst  Tucker. 
The  defendant  Tucker  applied  under  Order  XVL,  r.  18,  to 
have  his  name  struck  out  of  the  record,  and  on  appeal  from  the 
Divisional  Court,  which  refused  the  application,  the  case  came 
to  the  Court  of  Appeal.  The  decision  of  the  Court  was  that 
the  case  came  under  rule  6,  which  empowers  a  plaintiff,  when 
in  doubt  as  to  the  person  fix)m  whom  he  is  entitled  to  relief,  to 
apply  to  the  Court  to  join  two  or  more  defendants  to  the  intent 
that  in  such  action  the  question  as  to  which,  if  any,  of  the 
defendants  is  liable  and  to  what  extent,  may  be  determined  as 
between  all  parties  to  the  action,  and  the  appeal  was  accordingly 
dismissed.  But,  in  giving  judgment,  Cockbum,  C.  J.,  said, 
"  It  is  not  necessary  to  decide  whether  the  case  falls  within  the 
8rd  rule  of  Order  XVI.  My  impression  is  that  it  does  not,  but 
that  that  rule  is  confined  to  cases  in  which  a  plaintiff  has  a 
right  of  action  at  his  option  against  either  of  two  parties,  as, 
for  instance,  against  a  principal  debtor  and  his  surety.'*  That 
the  rule  goes  so  far  as  suggested  by  the  Lord  Chief  Justice 
th^'e  is  no  doubt ;  but  the  more  recent  case  of  Child  v.  Stenning 
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imd  Wagner  (L.  B.  7  Chan.  D.  418)  in  the  Court  of  Appeal, 
decides  that  it  goes  much  further. 

In  that  case  the  plaintiff  Child  had  obtained  a  lease  of  a  ChUdj, 
piece  of  land  from  the  defendant  Wagner,  The  other  defendant  ^^"*'^- 
Stenning  trespassed  on  the  piece  of  land  in  question,  and  to 
an  action  brought  against  him  alone  he  pleaded  that  he  had 
a  right  of  way  over  the  locus  in  quo  granted  to  him  by  Wagner 
bj^a  deed  prior  in  date  to  the  lease  to  Child.  The  plaintiff 
thereupon  amended  his  writ,  making  for  the  first  time  Wi^er 
a  party  to  tfie  action,  and  his  claim  then  was  for  an  injunction 
and  damages  gainst  Stenning,  or  in  the  alternative  damages 
against  Wagner  for  breach  of  his  covenant  for  quiet  enjoyment. 
The  defendant  Wagner  demurred  to  the  clahn  thus  stated,  on 
the  ground  that  the  claim  sought  alternative  and  inconsistent 
relief  against  the  defendants,  and  this  demurrer  was  allowed  by 
Hall,  y.-C.  The  case  came  on  appeal  to  the  Court  of  Appeal, 
and  the  decision  in  the  Court  below  was  reversed. 

In  giving  judgment  the  Master  of  the  Bolls  said,  "  With  all  Judgment 
deference  to  the  Vice-Chancellor,  I  am  of  opinion  that  the  Master  of 
obvious  meaning  of  the  Rules  is  that  the  plaintiff  was  to  bring  the  Rolls. 
the  action  in  the  form  in  which  he  has  brought  it.  The  plain- 
tiff had  obtained  a  lease  of  a  piece  of  land  from  the  defendant 
Wagner.  The  defendant  Stenning  claims  to  be  tenant  from 
year  to  year  under  Wagner  of  a  certain  right  over  part  of  the 
land.  The  plaintiff  disputes  the  claim  of  Stenning  under 
Wagner^  and  says  that  he  is  a  mere  trespasser,  and  that  if  he  is 
a  trespasser  he  is  entitled  to  relief  by  injunction  and  damages 
for  past  injury;  and  he  further  says  that  if  he  is  tenant  under 
yfsiffMSt,  he  has  incurred  damage  by  Wagner's  act,  and  he 
<da]ms  damages  against  him  under  his  covenant  for  quiet  en- 
joym^it.  He  also  says  that  it  is  more  convenient  to  try  both 
que8ti<His  in  one  action,  and  so  he  will  get  a  complete  remedy 
either  against  Wagner  or  against  Stenning,  in  which  latter  case 
be  would  have  to  pay  Wagner's  costs.  On  the  other  hand,  if 
there  were  to  be  two  actions  he  might  fiul  in  both;  for  in  the 
action  against  Stenning,  Stenning  might  prove  that  he  had  a 
title  under  Wagner,  and  in  the  action  against  Wagner,  Wagner 
might  prove  that  he  had  no  title,  but  was  a  mere  trespasser. 
it  appears  to  me  that  this  was  just  the  mischief  that  was  pro- 
against  by  the  8rd  rule  of  Order  XYI.    This  is  a  case  of 
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alternative  relief,  and  althongh  in  some  cases  a  difficniiy  may 
arise  by  reason  of  there  being  different  causes  of  action,  that  is 
provided  for  by  the  Ist  rule  of  Order  XVII.,  which  is,  that  *  if 
it  appears  to  the  Court  or  a  judge  that  any  such  causes  of  action 
cannot  be  conveniently  tried  or  disposed  of  together,  the  Court 
or  a  judge  may  order  separate  trials  of  any  of  such  causes  of 
action  to  be  had,  or  may  make  such  other  order  as  may  be 
necessary  or  expedient  for  the  separate  disposal  thereof.'  But  the 
present  case  appears  to  be  one  in  which  both  claims  ought  to  be 
tried  together  in  the  presence  of  both  Wagner  and  Stenning.** 

James,  L.  J.:  "I  should  have  thought  that  this  wbb  pre- 
eminently a  case  provided  for  by  the  rule  in  question.  There 
is  only  one  point  in  dispute,  namely,  whether  Wagner  has  given 
Stenning  the  right  which  he  claims.  If  he  did  give  it,  then  he 
is  liable  to  the  plaintiff;  if  not,  Stenning  is  liable," 

Mellish,  L.  J.:  "  It  is  quite  plain  that  by  the  rule  power  was. 
given  to  a  plaintiff  to  bring  actions  against  several  defendants 
in  the  alternative,  that  is  what  was  done  in  the  present  case. 
An  action  has  been  brought  against  several  defendants,  and  ihe 
fects  arc  such  that  the  plaintiff  must  be  entitled  to  r^ef 
against  one  or  other  of  them.  The  Vice-Chancellor  allowed  the 
demurrer  on  the  ground  that  the  causes  of  action  are  not  the 
same.  If  we  were  to  say  that  two  persons  could  not  be  joined 
as  defendants  unless  the  causes  of  action  against  them  were 
exactly  the  same,  the  object  of  the  legislature  would  be  entirely 
defeated.  In  most  cases  where  alternative  remedies  are  sought 
against  two  persons,  the  causes  of  action  are  different  $  as  in 
the  case  where  an  action  is  brought  against  an  agent  and  his 
principal,  because  the  plaintiff  is  uncertain  whether  he  shall  be 
able  to  prove  the  authority  given  to  the  agent,  as  in  the  Hon- 
duras Inter-Oceanic  Railway  Company  v.  Tucker,  There  the 
plaintiff  seeks  compensation  for  one  wrongful  act,  but  he  oan* 
not  tcU  which  of  two  parties  is  really  liable.  I  think  it  was 
exactly  the  case  intended  to  be  provided  for  by  the  rule." 

Baggallay,  L.  J.:  "  I  am  of  the  same  opinion.  These  judg- 
ments have  been  set  out  at  length,  because  the  explicit  deobura- 
tions  of  a  Court,  composed  as  the  Court  of  Appeal  was  upon  the 
occasion,  cannot  feil  to  go  fer  to  settle  the  law  on  the  points  to 
which  the  judgment  relates.  It  is  submitted  that  the  result  of 
this  judgment  is  not  that  different  causes  of  action,  in  flie 
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sense  of  gubject-matters  of  litigation,  can  1)c  joined  against 
ditfereut<dcfendants  in  the  same  action;  and  for  such  a  propo- 
sition there  is  no  authority,  unless  indeed  Booth  v.  Briscoe  be 
one.  The  result  of  the  jud^ncnt  is  rather  that  where  you  have 
a  ^ven  subject-matter  of  litigation  you  may  join  as  defendants 
to  an  action  brought  \i'ith  reference  to  it  as  many  ])er8ons  as  yon 
please,  proyided  you  can  allege  that  you  arc  entitled  to  some 
relief  or  the  possibility  of  some  relief,  though  only  in  the  alter- 
native, against  each  one  of  them ;  and  it  makes  no  matter 
though  in  setting  out  your  case  against  all  these  defendants 
you  disclose  different  and  inconsistent  causes  of  action,  in  the 
sense  of  forms  of  action,  against  some  of  them.*' 

In  Evans  v.  Buck  (L.  U.  4  Ch.  Div.  4.S2),  which  was  decided  £nin«  v. 
by  the  Master  of  the  Rolls  before  the  last-mentioned  case,  it  was  '^"^^'* 
laid  down  that  a  person  ciumot  be  joined  as  defendant  to  a 
eovntcr  claim  against  whom  there  is  only  a  claim  for  relief  in  one 
of  two  inconsistent  alternatives.  Child  y,  Stennintj  and  Evans  v. 
Buck  are  not  incf)nsistent,  for  it  may  very  well  be  that  a  greater 
latitude  is  allowed  to  a  plaintiff  in  joining  defendants  to  the 
original  action  than  is  allowed  to  a  defendant  in  joining  new 
parties  to  a  counter  claim.  But  it  is  to  Ix)  remarked  that  at 
the  time  Evans  v.  Buck  was  decided,  the  Master  of  tlie  Rolls 
does  not  seem  to  have  had  the  same  decided  view  of  the  inter- 
pretation of  rule  S,  and  the  right  of  joining  defendants  in  the 
alternative  that  he  expressed  in  the  later  case  of  Cliild  v.  Sten^ 
mng,  and  it  may  be  that  even  on  tlio  point  for  which  Evans  v. 
Bmk  is  an  authority — viz.  the  right  of  joining  defendants  to  a 
counter  claim — a  different  conclusion  would  be  come  to  on 
further  consideration. 

All  the  cases  already  quoted  are  authorities  on  the  meaning 
of  the  clause  in  rule  8  "or  in  the  alternative."  There  is 
no  authority  upon  the  meaning  of  the  words  "jointly, 
severally";  but  as  already  stated  in  other  words  the  meaning 
of  rule  3  and  its  accessories,  rules  4  and  5,  taken  along  with 
rule  1,  maybe  illustrated  thus.  Given  a  particular  subject- 
matter  of  litigation  and  several  plaintiffs  who  all^  ther 
have  rights  with  reference  to  it,  and  several  defendants  who 
are  alleged  to  be  liable  to  them  in  this  transaction ;  in  such 
a  state  of  fects  any  one  of  the  plaintifis,  or  any  number  less 
than  all,  or  all  of  the  Bki**i4ps,  can  make  any  claim  he  or  ther 
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has  or  have  arising  out  of  the  given  subject-matter  of  litigation 

against  each  individual  defendant,  or  against  all  the  defendants 

taken  together,  or  against  any  one  or  more  of  them  in  the 

alternative. 

Right  of  The  absolute  right  which  a  defendant  has  aiUmg  with  his 

limitedto    defence  to  join  new  parties  to  the  action, — ^The  only  case  where  a 

joining  an-   defendant  has  a  right  to  introduce  a  new  party  or  parties  into 

def^duit    *'^^  action  without  applying  for  and  obtaining  the  leave  of  the 

to  a  Court,  is  where  he  makes  a  counter  claim  under  Order  XIX.  r.  8, 

^^   '       against  the  plaintiff  in  the  action,  and  joins  as  a  co-defendant 

or  co-defendants  with  him  some  person  or  persons  who  is  or  are 

liable  along  with  him  on  the  subject-matter  of  the  counter 

claim.    This  right  of  a  defendant  is  only  mentioned  here.    It 

is  discussed  further  in  another  place  (Chapter  IL  pages  72 — 78, 

post)  to  which  the  reader  is  referred. 

The  right  which  either  party  has  during  the  progress  of  the 

action  of  applying  to  the  Cowrt  for  leave  to  add^  stibstituts,  or 

strike  out  part ieSy  and  the  power  of  tJie  Court  to  grant  or  refuse 

Order XVI.   mkih  application. — Rule  18  of  Order  XVI.  declares  that  "no 

•  action  shall  be  defeated  by  reason  of  the  misjoinder  of  parties," 

Order  XIX.  and  Order  XIX.  r.  18,  that  '*  no  plea  or  defence  shall  be  pleaded 

^'     *  in  abatement ;  "  and  it  is  only  the  necessary  consequence  of 

these  rules  which  make  so  considerable  a  change  in  the  old  law 

and  practice  on  the  subject  that  the  largest  power  should  be 

given  to  a  judge  or  the  Court  of  adding  or  substituting  all 

necessary  and  striking  out  all  unnecessary  parties  at  any  stage 

of  the  action,  whether  upon  the  application  of  either  party  or 

at  the  instance  of  the  Court  itself. 

A  reference  to  the  rules  in  Order  XVI.  will  show  that  moie 
ample  provision  is  made  for  a  plaintiff  applying  to  amend  the 
parties  to  the  action  than  for  a  defendant  so  applying,  and  a  con- 
sideration of  the  cases  decided  upon  the  subject  will  show  a 
greater  disinclination  on  the  part  of  the  Court  to  add  or  strike 
out  either  plaintiffs  or  defendants  at  the  instance  of  a  defendant. 
Order  XVI.  Eule  2  of  Order  XVI.  is  the  first  of  the  rules  to  which  atten- 

T    2 

Power  to  ^^^^  should  be  called.  It  says, ''  where  an  action  has  been  com- 
aUowplain-  menced  in  the  name  of  the  wrong  person  as  plaintiff,  or  where 
or  BubBti-"^  ^^  ^  doubtful  whether  it  has  been  conmienc^  in  the  name  of 
tute  an-  tiie  right  plaintiff  or  plaintifb,  the  Court  or  judge  may,  if 
plaintiff.      Satisfied  that  it  has  been  so  commenced  through  a  bond  fide 
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mistBke,  and  that  it  is  neoesBaiy  for  the  determination  of  the 
real  matter  in  diqmte  so  to  do,  order  any  other  person  or 
persons  to  be  sabstituted  or  added  as  plaintiff  or  plaintiff  upon 
SQch  terms  as  may  seem  just."  This  role  will  frequently  apply 
to  a  case  where  a  plaintiff  might  imder  rule  1  in  the  first 
instance  and  without  any  order  have  joined  along  with  himself 
as  a  plaintiff  in  the  action,  and  claimed  relief  alternatively, 
the  person  whom  he  now  seeks  to  add  as  a  plaintiff.  In 
such  a  case,  if  he  finds  out  his  error  during  the  progress 
of  the  suit,  he  may  apply  under  this  rule  to  add  the  other 
necessary  plaintiff;  but  then  he  must  be  prepared  to  show, 
first,  that  there  was  a  btmd  fide  mistake  as  to  the  issue  of 
the  writ,  that  is  to  say,  that  he  then  honestly  thought  that 
he  could  obtain  the  remedy  sought  without  joining  another 
plaintiff,  and  secondly,  that  the  change  sought  is  necessary  for 
the  determination  of  the  real  matter  in  dispute.  (See  Smith  v.  Decisions] 
Hasdtine,  W.  N.  1875, 250,  Part  I. ;  20  S.  J.  140.)  The  Master  o"^  '•  2.  | 
of  the  Bolls  has  decided  that  there  may  be  a  bona  fide  mistake 
wiUiin  the  meaning  of  this  rule  as  well  with  reference  to  a 
matter  of  law  as  to  some  matter  of  &ct.  {Duckett  v.  Oover^  L. 
B.  6  Ch.  D.  82)  ;  but  according  to  the  same  authority  the  mis- 
take must  be  a  genuine,  honest  mistake.  {Clowes  y.  ffilliard, 
L.  B.  4  Ch.  D.  413.)  It  may  well  be,  however,  that  in  cases 
where  the  Goort  would  refuse  to  add  a  party  as  plaintiff  under 
this  role  they  would  do  so  under  the  more  general  powers  given 
by  role  13.  (See  the  remarks  of  Huddleston,  B.,  in  &nith  v. 
EfaseUme,  supra.) 

Bole  6  enables  the  plaintiff  to  apply  to  add  another  de-  Order  XVI. 
fendant.    "  Where  in  any  action,  whether  founded  upon  con-  pi^jj^j^ 
tract  or  otherwise^  the  plaintiff  is  in  doubt  as  to  the  pei'son  from  joining 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  f^^^ 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any  special 
order,  join  two  or  more  defendants,  to  the  intent  that  in  such 
action  the  questions  as  to  which  if  any  of  the  defendants  is 
liable,  and  to  what  extent,  may  be  determined  as  between  all 
partiea  to  the  action."    It  has  been  decided  in  the  case  of  the 
Honduras  Inkr^Ocsanic  Company  v.  Lefevre  (L.  B.  2  Ex.  D. 
301 ;  46  L.  J.  Ex.  D.  391),  the  facts  in  which  have  been 
alreadj  wriHciently  adverted  to,  that  where  a  plaintiff  has  a 
reme^  against  a  principal  if  his  agent  acted  with  his  authority  '^ 
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or  iu  the  alternative  a  remedy  against  the  agent  if  he  exceeded 
his  authority,  is  a  case  within  this  rule.    The  majority  of  the 
Court  guarded  itself  from  saying  that  rule  8  would  not  have 
equally  met  the  case,  although  Cockbum,  0.  J.,  expressed  an 
opinion  that  it  would  not ;  but  since  the  decision  in  Child  v. 
Stenning  there  can,  it  is  submitted,  be  little  doubt  that  rule  S  is 
mde  enough  to  embrace  such  a  case ;  and  if  that  be  so,  the  ques- 
tion arises  in  what  way,  if  at  all,  does  rule  6  enlarge  the  powers 
of  joining  defendants  given  by  rule  3  ?    This  question  is  difficult 
to  answer;  but  it  has  been  more  than  once  suggested  that  rule  6 
applies  mainly  to  the  case  where  a  plaintiif  has  at  the  com- 
mencement of  the  suit  neglected  to  avail  himself  to  the  full  of 
the  powers  given  by  rule  3,  and  finds  out  his  error  during  the 
progress  of  the  action.    This  view  is  supported  by  the  authority 
of  Cockbum,  C.  J.,  who  in  giving  judgment  in  the  Honduras 
Inter-Oceanic  Company  v.  Lefevrey  said,  "  This  rule  (rule  6)  I 
think  is  applicable  to  actions  which  have  been  already  com- 
menced, as  well  as  those  in  which  the  plaintiff  is  in  doubt  on 
commencing  the  action  ;    and  if,  afber  having  brought  the 
action,  the  plaintiff  is  in   doubt  whether  he  has  made  the 
right  person  defendant,  he  may  apply  to  the  Court  and  obtain 
permission  to  add  another  defendant."    Bramwell,  L.  J.,  in 
the  same  case  makes  some  remarks  on  the  very  point  under 
consideration,  but  there  is   a   remarkable  conflict  in  the  re- 
X)orts  as  to  what  his  lordship  really  said.     The  Law  Reports 
version  is  as  foUows  : — "  There  is  some  colour  for  saying  that 
rule  6  refers  to  rule  3;  but  I  think  it  was  not  intended  to  apply 
only  to  actions  akeady  commenced.  It  appears  to  be  impossible 
to  suppose  that  the  L^slature  would  say,  *  First  bring  your 
action,  and  then  if  any  doubt  arises  in  the  course  of  the  action 
whether  you  have  the  proper  defendant,  ask  leave  of  the  Court 
to  add  another  defendant.*    It  seems  to  me  more  probable  that 
the  words  '  in  any  action '  are  equivalent  to  '  any  intended 
action.' "    The  Law  Journal   report  puts  it  in  this  way  : — 
^'  I  do  not  think  that  rule  6  takes  the  case  of  actions  already 
brought,  for  I  cannot  think  that  a  man  must  first  bring  his 
action,  and  then  look  about  and  see  who  are  to  be  defendants. 
I  think  that  the  words  '  in  any  action '  mean  '  in  any  intended 
action.'    The  words  '  as  hereinafter  mentioned '  are  clearly  put 
in  inadvertently."    The  Weekly  Reporter  (vol.  xxv.  p.  810),  has 


ADDING  OR  STRIKING  OUT  A  PARTY.  16 

it — *^  There  is  no  donbt  some  colour  for  saying  that  it  (rule  6) 
is  intended  to  af^ljonly  to  cases  where  an  action  has  been 
iilready  bfonghty  but  I  cannot  agree  that  it  is  so.  I  am  of 
opinion  that  the  words  '  in  any  action '  are  equivalent  to  '  in 
any  intended  action.'  As  for  the  Ijaw  Times  (vol.  xxxvi.  p.  4G), 
by  an  inadvertence.  Lord  Justice  Bramwell*s  judgment  is  put 
into  the  mouth  of  Lord  Justice  Baggallayj  and  the  report, 
th^i  rons  : — "  I  do  not  think  that  the  sixth  rule  applies  to 
the  case  of  an  action  already  brought,  only  because  it  is  impos- 
jrible  that  the  Legislature  meant  to  say  to  a  plaintiif  in  doubt  as 
to  whom  his  relief  should  be  against, '  first  luring  your  action 
against  one  and  then  you  may  join  the  other  defendant/  I 
think  the  other  words  '  in  any  action '  mean  in  any  action  in- 
tended to  be  as  well  as  already  commenced.  The  expression  is  a 
somewhat  loose  and  slip-shod  one,  but  that  is  what  in  my  opinion 
was  meant."  On  the  whole  it  may  be  taken  that  Lord  Justice 
Bramwell's  opinion  does  not  altogether  differ  from  that  of 
<}ockbuni,  0.  J^  as  to  rule  6  being  at  least  applicable  to  a  case 
where  the  action  has  been  aheady  commenced,  though  it  is 
sufficiently  evident  even  amid  the  chaos  of  the  reports  that  in 
his  lordship's  opinion  its  appUcation  is  not  confined  to  this  case. 

Pasaiiig  on  next  to  rule  13  we  find  it  provided  ''no  action  Order XVI. 
«hall  be  defeated  by  reason  of  the  misjoinder  of  parties,  and  the  ^^^^'  ^ 
Conrt  may  in  every  action  deal  with  the  matter  in  controversy  power  to 
80  fiu:  as  regards  the  rights  and  interests  of  the  parties  actually  q*^"^*^^* 
before  it.    The  Court  or  a  judge  may  at  any  siage  of  ihe  prO"  plaintiffs  or 
cMdmgs,  either  upon  or  without  the  apphcation  of  either  party,  defe'^ti^nta. 
and  npon  such  terms  as  may  appear  to  the  Court  or  a  judge  to 
be  just,  order  that  the  name  or  names  of  any  party  or  parties, 
whether  as  plaintifb  or  as  defendants,  improperly  joined,  be 
fltmck  out,  and  the  name  or  names  of  any  party  or  parties, 
whether  plaintiff  or  defendants,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  e&ctuaily  and  completely  to  adjudicate  upon 
sdA  settle  all  the  questions  involved  in  the  action  be  added." 
Then  follows  an  exception  to  this  rule  which  must  be  carefully 
noted.    **  No  person  shall  be  added  as  a  plaintiff  suing  without 
a  next  fri^d  or  as  the  next  ihend  of  a  plaintiff  under  any  dis- 
aUlity  without  his  own  consent  thereto."    Next  comes  a  clause 
which,  as  wiU  be  seen  further  on,  has  been  thought  to  limit  the 
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generality  of  the  nile  :  "All  parties  whose  names  are  so  added 
as  defendants  shall  be  served  with  a  snnunons  or  notice  in 
manner  hereinafter  mentioned,  or  in  such  manner  as  may  be 
prescribed  by  any  special  order,  and  the  proceedings  as  against 
them  shall  be  deemed  to  have  begun  only  on  the  service  of 
such  summons  or  notice."  Rule  14  which  follows  seems  to  be 
merely  explanatory  of  rule  18.  "Any  application  to  add  or 
strike  out  or  substitute  a  plaintiff  or  defendant  may  be  made  to* 
the  Court  or  a  judge  at  any  time  before  trial  by  motion  or 
summons,  or  at  the  trial  of  the  action  in  a  summary  manner."' 
Rules  15  and  16  are  of  a  practical  character  and  provide  for 
amending  the  writ  and  statement  of  claim  and  service  of  the 
same  when  new  parties  are  added. 

It  seems  pretty  clear  that  rule  13  is  one  framed  rather 
in  the   interest  of  a  plaintiff  than  of  a  defendant,  and  it 
will  only  be  in  a  very  exceptional  case  that  a  defendant  can 
get  any  benefit  from  it.  In  the   first  place  he  cannot  get  a 
plaintiff  joined  who  is  unwilling  to  be  joined.    There  is  the* 
proviso  in  the  rule  against  him,  "  No  person  shall  be  added 
as  plaintiff    .     .     ,    without  his  own  consent  thereto."     In 
Be  Hart  v.  Stevenson  (L.  R.  1  Q.  B.  D.  313)  the  defendant 
applied  under  this  rule  to  get  co-owners  of  a  ship  joined  as 
plaintiffs  along  with  the  then  plaintiff,  who  was  himself  an 
owner,  and  the  application  was  put  on  the  ground  that  thereby 
the  defendant  would  obtain  additional  security  for  his  costs ;  but 
the  application  was  refused.    Can  he  get  another  person  joined 
as  defendant  along  with  himself?     This  question  arose  in 
Nmia  v.  Beazley  (L.  R.  2  C.  P.  D.  80).    The  case  was  of  this 
kind.    Action  on  a  bill  of  exchange  of  which  the  defendant  was 
acceptor.    The  defendant  pleaded  that  the  bill  was  given  in  part 
payment  for  a  ship  bought  by  him,  and  that  he  contracted  to 
purchase  the  ship  on  behalf  of  a  company  not  then  fully  con- 
stituted, but  which  afterwards  became  so,  called  the  Niger 
Merchants'  Company,  Limited,  and  that  this  company  had  a 
cause  of  action  against  the  plaintiff  for  fraud,  and  t^t  on  that 
ground  there  was  a  good  counter  claim  by  the  company  against 
the  plaintiff.    The  defendant  accordingly  applied  under  rule  1^ 
to  join  the  Niger  Merchants'  Company,  Limited,  as  defendants^ 
in  order  that  the  counter  claim  might  be  set  up.   The  company 
were  willing  to  be  joined,  but  the  plaintiff  opposed. 


7 


iL 


ADDING  OR  STRIKING  OUT  A  PARTY.  l7 

In  giving  judgment  Lord  Coleridge,  C.  J.,  said  that  if  the  Judgment 
matter  had  atood  on  the  earlier  part  of  rule  18  alone,  he  would  ooleridge, 
have    been   disposed    to   grant  the  defendant's    application.  G*  J- 
**  But,"  he  went  on,  "the  plaintiff's  counsel  has  directed  our 
attention  to  the  subsequent  portions  of  the  rule.  It  is  provided 
that  "  no  person  shall  be  added  as  plaintiff  .  .  .  without  his 
own  consent  thereto.''    Now  this,  although  it  is  not  a  case  of 
making  a  person  a  plaintiff  against  his  will,  is  certainly  the  case 
of  making  a  person  a  plaintiff  in  respect  of  a  defendant  as  to 
whom  he  does  not  desire  to  be  plaintiff  without  his  consent ;  but 
Uie  succeeding  words  are  stronger:  "  All  parties  whose  names 
are  ao  added  shall  be  served  with  a  summons,  &c.,  and  the  pro- 
ceedings against  them  shall  be  deemed  to  have  begun  only  on 
die  service  of  such  summons."    It  seems  to  me  to  be  correctly 
argued  that  those  words  plainly  imply  that  the  defendant  to  be  Defendant 
added  must  be  a  defendant  against  whom  the  plaintiff  has  some  ^^  ^^^i 

^  generally 

cause  of  complaint  which  ought  to  be  determined  in  the  action,  be  added 
and  that  it  waa  never  intended  to  apply  where  the  person  to  be  ^^°*^i. 
added  as  defendant  is  a  person  against  whom  the  plaintiff  haa  consent. 
no  claim,  and  does  not  desire  to  prosecute  any.    It  seems  to  me 
that  this  application  is  answered,  and  that  it  was  not  intended 
that  persons  in  the  position  of  this  company  should  be  added  as 
defendants  merely  for  the  convenience  of  another  defendant 
between  whom  and  the  company  there  may  be  questions  which 
will  have  afterwards  to  be  settled.   It  seems  to  me  that  it  is  the 
more  important  to  construe  this  rule  strictly,  because  it  is 
obvious  that  in  many  cases  if  the  defendant's  contention  is 
right,  its   provisions  might  be  made  use  of  in  a  manner 
exceedingly  harassing  to  plaintiff,  by  forcing  them  to  include 
in  their  actions  persons  against  whom  they  do  not  seek  to  pro- 
ceed, and  to  mix  up  their  rights  as  against  one  person,  with 
questions  of  a  highly  complicated  nature  arising  between  them- 
selves and  others."    After  the  other  judges  had  concluded  their 
judgments^  Lord  Coleridge  added,  '^I  wish  to  guard  against  But  may 
being  supposed,  by  anything  I  have  said,  to  have  meant  that  a  ^pt'io^ 
defendant   could   never   be   added   at  the  instance  of   the  circum- 
defendant.    Such  was  not  my  meaning."  stances. 

Denman,  J.,  said  that  he  was  quite  clear  that  the  Court 
ought  not  to  bring  in  any  person  as  a  defendant  against 
whom  the  plaintiff  did  not  desire  to  proceed,  unless  a  very 
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strong  case  was  made  out  showing  that  in  this  particular  case 

justice  could  not  be  done  without  his  being  brought  in.    It  will 

be  seen  from  this  case  that  under  rule  13  one  defendant  may 

get  another  person  joined  as  a  co-defendant,  but  only  in  an 

exceptional  case  ;  and  there  is  no  decision,  so  far  as  is  known, 

as  to  what  constitutes  such  an  exceptional  case. 

When  a  Next  comes  the  question  how  far  can  a  plaintiff  avail  himself 

^K^       of  this  rule  for  the  purpose  of  joining  either  new  plaintifis  or  new 

new  par-      defendants  ?    In  the  first  place  it  is  obvious  a  plaintiff  cannot 

under  nSe    ^^  another  joined  as  a  co-plaintiff  when  that  other  is  unwilling 

13.  to  be  so  joined.    The  proviso  to  the  rule  is  express  upon  the 

point ;  and  besides  there  is  the  judgment  of  Afr.  Justice 

Lindley  in  the  case  of  Carmack  v.  Oro/rian  and  another  (W.  N. 

1876,  22).    This  was  an  action  by  a  ship-owner  against  two 

consignees  of  goods  for  demurrage.    A  counter-claim  had  been 

deUvered  for  damage  to  cargo.     The  plaintiff  then  took  out  a 

summons  to  add  other  parties  as  plaintifEs,  on  the  ground  that 

being  co-owners  of  the  ship  with  him  they  were  jointly  liable  on 

the  counter-claim ;  but  his  lordship,  affirming  the  decision  of 

the  Master,  refused  to  join  the  proposed  parties  as  plaintiffi 

against  their  wish.     Where,  however,  the  proviso  does  not 

apply,  there  seems  to  be  large  power  of  joining  new  plaintifb  at 

the  instance  of  a  plaintiff.     (See  Smith  v.  Haseltin^y  supra.) 

But  there  is  a  limit  to  this  power.    It  is  questionable  wheth^ 

at  the  trial  an  amendment  of  the  kind  would  be  allowed 

( Williams  v.  Andrews,  W.  N.  1875,  287) ;  and  when  the  trial 

is  over,  and  the  decision  is  against  the  plaintiffs,  they  cannot, 

by  amendment  under   this  rule  or  any  rule,  be  allowed  to 

introduce  new  plaintiff  and  make  an  entirely  new  case.    (New 

Westminster  Brewery  v.  Hannah,  W.  N.  1876,  215,  and  in  the 

Court  of  Appeal,  W.  N.  1877,  35.) 

The  principal  case  upon  the  right  of  a  plaintiff  to  get  another 

Edtoard  v.  defendant  joined  under  this  rule  is  Edward  v.  Lawther  (45  L.  J. 

^^f^^Bfher.      Q^  B^  &e.  Div.  41 7),  and  here  the  Court  laid  down  something  like 

a  general  principle.    The  case  was  an  action  for  libel,  originally 

brought  against  the  publisher  of  a  newspaper.    It  transpired 

during  the  progress  of  the  case,  in  answer  to  interrogatoriesi, 

that  one  A.  B.  was  sole  proprietor  of  the  paper.    The  plaintiff 

then  applied  to  have  A.  B.  joined  as  a  defendant  along  with  the 

original  defendant.     A.  B.  opposed.     In  giving  judgment 
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Lord  Coleridge^  G.  J.,  said :  '^I  am  of  opinion  that  this  applica-  Judgments. 
tion  should  be  granted.  I  do  not  mean  to  say  that  the  point  Lord 
wonld  be  free  from  argoment  if  it  rested  on  the  terms  of  qJ^j"  ^ 
role  18  of  Order  XVI.,  but  I  place  my  judgment  on  this,  that 
roles  8  and  13  of  the  same  order  are  to  be  read  together.  Now 
role  8  states  that  'all  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointJy,  seyerally,  or  in  the  alternative.'  It  is  plain  therefore 
from  that  role  that  the  person  whom  it  is  now  sought  to  make 
a  defendant  might  have  been  made  a  defendant  in  the  first  in- 
stance. Thenrule  13  says 'that  the  name  or  names  of  any  party 
or  parties,  whether  plaintiffi  or  defendants,  who  ought  to 
have  been  joined'  may  be  added.  I  think  that  this  means 
that  a  person  may  be  added  as  a  defendant  who  ought  to  have 
been  such  defendant  for  the  purpose  of  general  convenience  and 
of  doing  justice  in  the  subjecUmatter  of  the  suit.     Now  as 

Hr. ,  whom  it  is  proposed  to  add  as  a  defendant,  is  clearly 

a  person  against  whom,  if  the  plaintiff's  case  is  right,  relief  may 
be  sought,  and  who  might  have  been  made  a  defendant  in  the 
first  instance,  so  I  think  he  is  one  who  may  now  be  properly 
ordered  to  be  joined  as  a  defendant  on  such  terms  as  the  Court 
may  think  just." 

Archibald,  J.,  said :  "  I  think  that  the  meaning  (t.«.,  of  the  Archibald, 
rules)  is  that  all  parties  against  whom  remedy  or  relief  is  ' 
sought,  should  if  possible  be  joined  in  the  same  action.  Now 
it  is  clear  from  rule  3  that  the  party  here  sought  to  be 
made  defendant  might  have  been  Joined  as  a  defendant  in  the 
first  instance,  and  I  think  that '  ought '  in  the  13th  rule  should 
be  read  according  to  the  spirit  of  the  rules,  and  should  therefore 
be  construed  as  meaning  'ought  for  the  purpose  of  doing 
justice/  or  'ought,'  because  the  plaintiff,  if  he  had  known  that 
Green  was  the  proprietor  of  the  paper,  ought  to  have  joined  him 
as  defendant  in  the  first  instance." 

The  principle  to  be  deduced  from  this  case  is  that  whoever 
might  originally  have  been  made  a  party  under  the  earlier 
rules  of  this  order,  may  be  added  under  this  rule  ;  but  according 
to  Mr.  Justice  Quain  it  would  be  too  late  to  apply  to  have  a  cannot 
new  party  joined  when  the  case  is  actually  on  for  trial  ( Williams  have  party 
▼.  Andrews,  supra).  whef case 

8o  fiur  attention  has  merely  been  called  to  the  cases,  where  on  for  trial 

c  2 
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either  the  plaintiff  or  the  defendant  wants  a  party  added. 
There  is  in  the  rule  no  express  provision  for  third  parties  inter- 
vening  and  themselves  applying  to  be  made  parties  to  the 
action  for  some  purpose  or  other,  unless  indeed  the  case 
is  embraced  by  the  right  which  is  reserved  to  the  judge  or  the 
Court  of  amending  the  parties  irrespective  of  the  application 
of  either  side.  "  The  Court  or  a  judge  may  at  any  stage  of  the 
proceedings,  either  upon  or  mthaut  the  application  of  either 
party,"  &c.  There  is  one  case  in  the  books  on  the  subject. 
Mills  \.  OrtffiOis  (46  L.  J.  Q.  B.  C.  P.  &  Ex.  771)  was  an  action 
of  ejectment  brought  by  a  landlord  against  his  tenant.  At  the 
hearing  on  appeal  from  Chambers,  counsel  representing  a  mort- 
gagee of  the  defendant's  interest  claimed  to  be  heard,  and  main- 
tained thatjunder  Order  XVI.  r.  13  he  might  be  made  a  party. 
Lush,  J. :  '*  The  mortgagee  is  not  a  defendant.  What  loctis  standi 
does  he  have  ?"  Cockbum,  C.  J. :  "  Why  is  the  landlord  to  be 
in  a  worse  position  because  his  lessee  has  mortgaged  ?  "  Counsel 
urged  that  the  Court  might  order  that  the  landlord  should 
hold  subject  to  the  mortgage  ;  but  the  Court  held  that  in  the 
present  action  they  could  give  no  relief  to  the  mortgagee,  and 
that  he  could  not  be  made  a  party. 

As  to  the  power  given  of  strikin{/  out  parties  improperly  joined, 
the  defendant  and  the  plaintiff  have  the  very  same  right  of 
applying  to  the  Court ;  and  it  has  been  decided  that  a  defendant 
improperly  joined  may  be  struck  out  on  his  own  application 
though  he  has  delivered  a  statement  of  defence.  (Vallame 
V.  Birmingham  Land  Cor^poi'ation,  L.  R.  2  Ch.  D.  369.) 

While  on  the  subject  of  parties  under  the  new  procedure,  a 
word  or  two  must  be  said  with  reference  to  rules  17, 18,  19,  20, 
and  21  of  Order  XVI.  These  rules  provide  means  not  for 
bringing  new  parties  into  an  action  then  going  on,  but  for 
binding  third  parties  by  the  result  of  that  action.  Rule  17 
is  :  "  Where  a  defendant  is  or  claims  to  be  entitled  to  contri- 
bution or  indemnity,  or  any  other  remedy  or  relief  over  against 
any  other  person,  or  where  from  any  other  cause  it  appears  to 
the  Court  or  a  judge  that  a  question  in  the  action  should  be 
determined  not  only  as  between  the  plaintiff  and  defendant,, 
but  as  between  the  plaintiff,  defendant,  and  any  other  person, 
or  between  any  or  either  of  them,  the  Court  or  a  judge  may,  ou 
notice  being  given  to  such  last-mentioned  person,  make  such 
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order  as  may  be  proper  for  having  the  question  so  determined." 
Lord  Justice  Mellish  in  the  case  of  Treleavm  y.  Bray  (45  L.  J.  TreUaven 
Ch.  114)  explained  the  meaning  of  this  rule  and  the  four  fol-  ^'  ^^y- 
lowing  rules  which  give  eflBect  to  it  thus.    He  said:  "  We  (i.e.,  the  ^^g^l^i, 
judges)  came  to  the  conclusion  that  it  was  not  advisable  to  L.  J. 
make  any  roles  which  would  enable  one  defendant  to  obtain 
relief  against  his  co-defendant  without  an  independent  action 
against  him.    We  considered  that  we  had  power  to  do  so,  but 
we  thought  that  it  would  be  intolerable  that  a  plaintiff  who 
might  have  a  good  case  against  the  original  defendant  should 
be  compelled  to  wait  for  his  remedy  while  the  defendants  were 
fighting  inter  se.    The  only  object  of  the  rule  was  to  bind  the 
diird  party  conclusively  by  the  judgment  given  as  between  the 
plaintiff  and  the  original  defendant.    But  if  he  wants  to  get  an 
indemnity  or  other  relief  against  the  third  party,  he  must  bring 
an  action  of  his  own." 

But  although  persons  served  with  notices  under  these  rules 
are  not  by  that  te^t,  or  indeed  by  any  act  of  the  plaintiff 
or  defendant,  made  parties  to  the  action,  yet  upon  proper 
application  to  the  Court  they  may  at  their  own  instance 
be  made  parties  to  the  action.  Rule  20  says :  '^  If  a  person 
not  a  party  to  the  action  who  is  served  as  mentioned  in 
rule  18,  desires  to  dispute  the  plaintiff's  claim  in  the  action  as 
against  the  defendant  on  whose  behalf  the  notice  has  been 
given,  he  must  enter  an  appearance  in  the  action  within  eight 
days  from  service  of  the  notice."  And  rule  21  goes  on  :  "If 
a  person  not  a  party  to  the  action,  served  under  these  rules, 
appears  pursuant  to  the  notice,  the  party  giving  the  notice  may 
apply  to  the  Court  or  a  judge  for  directions  as  to  the  mode  of 
having  t^e  question  in  the  action  determined  ;  and  the  Court 
or  judge,  upon  the  hearing  of  such  application,  may,  if  it  shall 
appear  desirable  so  to  do,  give  the  person  so  served  Uberty  to 
defend  the  action  upon  such  terms  as  shall  seem  just,  and  may 
direct  sach  pleadings  to  be  delivered  or  such  amendments  in 
any  pleadings  to  be  made,  and  generally  may  direct  such 
proceedings  to  be  taken,  and  give  such  directions  as  to  the 
Comt  or  a  judge  shall  appear  proper  for  having  the  question 
moat  conveniently  determined,  and  as  to  the  mode  and  extent 
in  or  to  which  the  person  so  served  shall  be  bound  or  made 
liable  by  the  decision  of  the  question."    It  has  been  decided  in 
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Fruher  r.    one  case  (Fruber  v.  Knarp,  80  L.  T.  N.  S.  269)  that  a  third  party 

'*^^'        brought  into  the  action  under  this  role  and  having  obtained 

leave  to  defend,  may  himself  bring  in  a  fourth  party  claiming 

indemnity  from  him  on  the  same  ground  on  whidi  it  is  claimed 

Walker  r,    from  the  third  party  ;  but  in  a  later  case  of  Walker  v.  Balfour 

Baifimr.      ^^^  yj  g  ^^^^^ ^^^  ^^^  expressed  great  doubts  as  to  whether 

this  could  be  done.  As  the  effect  of  rule  17,  and  the  fol- 
lowing rules  is,  as  stated,  not  to  make  the  third  parties  intro- 
duced into  the  action  necessarily  parties  thereto,  it  is  not 
proposed  further  to  examine  the  decisions  on  those  rules  in  this 
place.  Those  desiring  infonnation  on  the  subjectare  referred  to 
Sicaium Shipping  Co.  JUmUedr.  Duruan,  L.  B.  1  Q.  B.  D. 644 ; 
Benecke  v.  Frost,  L.  R.  1  Q.  B.  D.  419  ;  Horwell  v.  London 
General  Omnibus  Co,,  L.  B.  2  Ex.  D.  865  ;  and  Bower  v. 
Hairilnj,  L.  B.  1  Q.  B.  D.  662. 


CHAPTER  11. 

ON  THE  GENERAL  PRINCIPLES  AND  RULES  OF  PLEADING  UNDER 

THE  NEW  PROCEDURE. 

Formerly  the  number  of  pleadings  in  any  action  was  almost 
nnlimited — declaration,    plea,   replication,    rejoinder,    sorre* 
joinder,  rebutter,  surrebutter,  &c. ;  but  now  there  are  seldom 
more  than  three  pleadings  in  one  action,  and  there  cannot 
be  more  than  four  without  the  leave  of  the  Court.    "No 
pleading  subsequent  to  reply  other  than  a  joinder  of  issue  shall 
be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then  upon 
snch  terms  as  the  Court  or  a  judge  shall  think  fit."    Order 
XXIV.  r.  2.    The  names  given  to  the  various  pleadings  are 
also  altered,  statement  of  claim  is  substituted  for  declaration, 
statonent  of  defence  with  or  without  counter-claim  for  plea, 
reply  for  replication,  and  finally  joinder  of  issue ;  and  in  Order 
XIX.  we  have  a  new  code  of  rules  regulating  the  form  of  the 
modified  system  of  pleading.    It  is  not  however  an  exhaustive 
code  upon  the  subject,  and  where  not  inconsistent  with  any 
old  rule  of  pleading,  that  rule  will  remain.    ''  The  same  rules  Old  rales 
of  pleading  which  prevailed  under  the  old  law  prevail  now,  ®^  P^f»d"»g 
unless  there  is  anything  in  the  Judicature  Act  or  in  the  new  force  when 
Orders  or  Rules  which  prevents  it"  (Jessell,  M.  R.,  in  Evans  ^.«*i»«>ii- 
V.  Bttck,  L.  R.  4  Ch.  D.  484) ;  and  it  follows  from  this  that  witb  the 
the  pleader  will  still  not  unfrequently  have  to  refer,  upon  some  ?^^"L 
point  of  pleading  in  a  case  not  provided  for  by  the  rules,  to  a 
stttidard  work  on  the  principles  of  pleading  like  the  late  Serjeant 
Stephen's  book.    In  this  place  it  is  proposed  more  especially  to 
deal  with  the  new  rules  and  the  decisions  upon  them,  though 
the  old  law,  where  it  still  prevails,  will  be  referred  to  when 
necessary.    Probably  the  most  convenient  way  to  |»t«ent  the 
subject  to  the  reader  will  be  to  arrange  the  rules  and  deci* 
sions  and  comment  upon  them  under  the  heads  of  the  particular 
pleading  to  which  they  belong. 
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Statement  of  Claim. 

"  Every  pleading  shall  contain,  as  concisely  ajs  may  be,  a  state- 
ment of  the  material  facts  on  which  the  party  pleading  relies." 
(Order  XIX.  r.  4.)  This  rule  applies,  it  is  trae,  to  the  statement 
of  defence,  counter-claim,  reply,  or  other  pleading,  as  well  as  to 
the  statement  of  claim,  but  it  applies  in  a  special  degree  to  the 
latter.  It  requires  in  terms  a  specific  statement  of  the  material 
facts  on  which  the  party  relies  as  founding  his  right  of  action  ; 
and,  as  the  rule  goes  on, "  such  statement  being  divided  into 
par  vgraphs,  numbered  consecutively,  and  each  paragraph  con- 
taining, as  nearly  as  may  be,  a  separate  all^ation."  This  role 
sweeps  away  the  old  common  indebitatus  count  which  figured 
in  so  many  declarations.  That  pleading  was  couched  in  the 
vagtiest  and  most  general  terms,  and  could  give  the  defendant 
very  little  information  as  to  the  nature  of  the  claim  against 
him.  Thus  a  conmion  indebitatus  count  for  goods  sold  and 
delivered  would  run :  "  Money  payable  by  the  defendant  to 
the  plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant"  (Bullen  and  Leake,  8rd  ed.  38).  There  was  here  no 
specific  statement  of  the  material  fects  relied  upon,  not  to 
mention  the  part  of  the  rule  that  relates  to  separate  allegations 
in  numbered  paragraphs  ;  and  it  is  needless  to  repeat  that  such 
a  pleading  is  now  quite  inadmissible. 

There  is,  however,  one  kind  of  statement  of  claim  allowed  by 
the  new  practice  which  does  not  altogether  comply  with  the  rule 
under  consideration,  and  this  seems  the  most  convenient  place 
for  mentioning  it,  the  more  so  as  it  is  frequently  used  in  the  class 
of  cases  which  were  formerly  dealt  with  by  a  conmion  indebitatus 
count.  Order  XXI.  r.  4  provides:  "  Where  the  writ  is  specially 
endorsed,  and  the  defendant  has  not  dispensed  with  a  statement 
of  claim,  it  shall  be  sufficient  for  the  plaintiff  to  deliver  as  his 
statement  of  claim  a  notice  to  the  effect  that  his  claim  is  that 
which  appears  by  the  indorsement  upon  the  \sTit,  unless  the 
Court  or  a  judge  shall  order  him  to  deliver  a  further  state- 
ment. Such  notice  may  either  be  written  or  printed,  or  partly 
written  and  partly  printed,  and  may  be  in  the  Form  No.  8  in 
Appendix  (B)  hereto,  and  shall  be  marked  on  the  &ce  in  the 
same  maimer  as  is  required  in  the  case  of  an  ordinary  state- 
ment of  claim.    And  when  the  plaintiff  is  ordered  to  deliver 
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such  fiirther  statement^  it  shall  be  delivered  within  such  time 
as  by  sach  order  shall  be  directed,  and  if  no  time  be  so  limited, 
then  within  the  time  prescribed  by  rule  1  of  this  order." 
Xow  by  Order  III.  r.  7  the  plaintiff  may  specially  indorse  Applies 
his  writ   wherever   his    claim  is  for    a    deht   or  liquidated  ^^^^^ 

^  cases  of 

demand  only;  and  the  indorsement,  besides  stating  the  natrn^  debt  or 
of  the  claim,  shall  state  the  amount  claimed  for  debt,  or  in  J,»^'^*^»*«<^ 
respect  of  such    demand,  and  for  costs  respectively.     It  is 
sofficiently  evident,  by  a  consideration  of  this  latter  rule,  and 
then  by  a  reference  to  the  forms  of  special  indorsements  given 
in  Appendix  A,  Part  II.,  sect.  3,  that  the  particulars  of  de- 
mand given  to  the  defendant  by  the  plaintiff  when  he  specially 
indorses  his  writ,  are  more  minute  than  the  }>articulars  which 
were  formerly  given  in  a  common  indebitatus  count,  and  are 
generally,  in  a  given  case  of  the  kind,  quite  sufficient  to  inform 
the  defendant  of  the  nature  of  the  plaintiff's  claim.    This  being 
80,  mle  4  of  Order  XXI.  comes  in  and  says — for  that  is  what 
it  amounts  to — that  the  plaintiff  may  substitute  the  indorse- 
ment on  his  writ  for  a  statement  of  claim,  by  giving  the  defendant 
notice  in  a  specified  form,  subject  to  a  power  reserved  in  the 
Court  of  requiring  the  plaintiff  to  deliver  a  further  or  better 
statement  of  claim.    It  must  be  carefully  noted  by  the  pleader,  rp^g  ^^^^^ 
however,  that  the  notice  mentioned  in  Order  XXI.  r.  4  with  a  pleading 
the  indorsement  on  the  writ  incorporated  in  it,  is  a  pleading  j"^^  ^/^ 
within  the  meaning  of  Order  XXVIII.  r.  1,  and   therefore  demurrer. 
may  be  the  subject  of  a  demurrer  if  it  does  not  disclose  a  good 
ground  of  action.    This  was  decided  by  Mr.  Justice  Lindley  on 
demmrer  in  the  case  of  Bohertsan  v.  Howard  (26  W.  R.  G88). 
There  the  plaintiff  claimed  100/.  upon  an  alleged  agreement. 
The  particnlars  of  his  claim  had  been  indorsed  on  his  writ, 
and  then,  under  Order  XXI.  r.  4,  a  notice  had  been  delivered 
to  the  defendant  that  the  plaintiff's  claim  was   that  which 
appeared  by  the  indorsement  on  his  writ.      The   defendant 
demoned  on  the  ground  that  no  consideration  was  shown  on 
the  £Eice  of  the  pleading  for  the  alleged  agreement.    On  the 
hearing   die  plaintiff  contended  that  an  indorsed  writ  with 
notice  was  not  a  pleading  within  Order  XXYIII.  r.  1,  such  as  Jtobertson 
could  be  made  the  subject  of  a  demurrer.    The  learned  judge,  ^•^<warc^ 
however,  held  that  the  demurrer  was   sustainable,  and   that  Lindley,  J. 
the  langoage  of  the  rule  made  the  notice  a  claim  for  all  pur-* 
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Judgment     poses,  and   one  such   as   could  be  demurred  to.      It  being 
J    *^  ^^'   admitted  that  the  specially  indorsed  writ  showed  no  considera- 
tion for  the  agreement,  he  allowed  the  demurrer,  with  leave  to 
amend. 

Putting  out  of  account  for  the  present  the  class  of  cases  just 
referred  to — where  a  specially  indorsed  writ  may  be  delivered 
and  then  a  notice  under  Order  XXI.  r.  4 — the  general  rule 
aheady  stated  remains  for  consideration,  viz.,  that  every  plead- 
ing shall  contain  a  concise  statement  in  numbered  paragraphs 
of  the  material  facts  relied  on.  The  extent  to  which  this  rule 
has  modified  pleading  may  be  illustrated  by  cases  of  constant 
recurrence,  where  a  plaintiff  claims  damages  in  respect  of 
personal  injuries  caused  by  the  negligence  of  another.  For- 
merly, it  was  enough  to  allege  as  a  fact  that  the  defendant 
conducted  himself  carelessly  and  negligently  ;  now  the  plaintiff 
should  aver  specifically  the  particular  act  or  acts  of  negligence 
and  carelessness  upon  which  he  relies.  But  while  the  plaintiff 
must  allege  the  facts  which  constitute  his  case,  the  aim  of  the 
rule  is  that  he  shall  only  allege  the  essential  and  material  fects, 
Prolixity  of  ^^^  ^^  ^^^^  ^  briefly  and  concisely  as  possible.  Rule  4  of 
statement  Order  XIX.  says:  "  Every  pleading  shall  contain,  as  catidsely  as 
forLidden.    ^^  ^^  ^  „  ^^  ^^  2  of  the  same  order,  referring  to  state- 

ments  of  claim,  defence,  &c.,  says :  ''  Such  statements  shall  be 
as  brief  Bs  the  nature  of  the  case  will  admit ;  and  the  Court  in 
adjusting  the  costs  of  the  action  shall  inquire,  at  the  instance 
of  any  party,  into  any  unnecessary  prolixity,  and  order  the 
costs  occasioned  by  such  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same."  Not  only,  however,  are  there  in 
Order  XIX.  these  general  directions  against  prolixity  of  state- 
ment, there  are  likewise  a  number  of  rules  laid  down  by  which 
parties  are  expressly  authorized  to  make  certain  averments  in  a 
more  contracted  form  than  perhaps  otherwise  they  would  have 
felt  themselves  at  liberty  to  do  ;  and  to  these  rules  attention 
must  now  be  directed. 
-,  ,    ,  The  first  rule  of  the  kind  is  this  : — The  evidence  of  material 

Rules  to 

secure  ^ts  avcrred  must  not  be  set  out  in  the  pleading.  This  rule  is 
concise-  contained  in  a  proviso  to  rule  4,  already  severd  times  referred 
r.  E^Hdence  to,  '^  Every  pleading  shall  contain,  as  concisely  as  may  be,  a 

i^"'li«»d[ed.  s*^*^™®^**  0^  *'^®  material  iacts  on  which  the  party  pleading 
relies,  hut  not  the  evidence  by  which  they  are  to  be  proved,^'  &c. 
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It  is  sometimeB  a  matter  of  the  greatest  dif&culty  to  say 
whether  or  no  a  particular  ^t  is  a  material  feet,  and  therefore 
pleadable,  or  merely  evidence  of  a  material  fact,  and  on  that 
ground  inadmissible ;  but  the  majority  of  cases  admit  of  no 
difficulty.  A  plaintifT  is  averring  that  he  was  injured  by  the 
negligence  of  another.  It  would  be  pleading  evidence  to  aver 
that  A.  B.  was  standing  by  and  saw  the  occurrence.  A  plaintiff 
is  alleging  that  he  gave  notice  to  another.  It  is  merely 
evidence  to  state  that  he  sent  the  notice  in  a  letter  which  he 
gave  to  A.  B.  to  post,  and  which  A.  B.  did  post ;  and  so  on  in 
an  infinite  number  of  cases. 

The  case  of  Blake  v.  The  Albion  Life  Assurance  Company  Elake  ▼. 
(24  W.  R.  677) — a  case  which  has  since,  in  consequence  of  /,JJj^,j^ 
other  proceedings,  obtained  a  wide-spread  notoriety — is  im-  Company, 
portant  on  this  subject.    Here  an  action  was  brought  to  re- 
cover a  sum  paid  by  way  of  premium  to  the  defendants  on  a 
life  policy.    The  statement  of  claim  alleged  that  the  plaintiff 
had  entered  into  the  policy  on  the  understanding,  and  for  the 
purpose  of  obtaining  a  loan  ftom  one  Howard,  which  failed 
owing  to  the  demand  of  Howard  for  further  securities,  which 
could  not  be  complied  with,  and  that  the  defendants  shared 
the  premium  with  Howard,  who  was  their  agent,  and  that  there 
was  no  real  intention  to  lend  or  to  execute  a  bond  fide  policy. 
The  statement  of  claim  (and  this  was  the  part  complained 
of)  then  went  on  to  aver  that  in  various  other  instances  speci- 
fied, the  defendants  and  Howard  had  pursued  the  same  course, 
and  that  the  defendants  were  not  really  an  insurance  company. 
Aj^lication  was  made  in  Chambers   to  strike  out  the  latter 
paragraphs  on  the  ground  that  they  were  scandalous,  irrele- 
vant, calculated  to  prejudice  the  action,  and  also  on  the  ground 
that  they  were  merely  evidence ;  and  the  case  was  referred  by 
the  Judge  at  chambers  to  the  Court.    In  delivering  judgment. 
Lord  Coleridge,  C.  J.,  said  :  "  The  action  is  in  substance  for  judgment 
conspiracy  with   one  Howard  to  defraud  the  plaintiff.    It  is  of  ^o^e- 
in  effect  a  charge  of  fraud.    Is  it  relevant  that  the  plaintiff  " 
should  in  effect  state  that  what  was  done  here  was  the  usual 
course  of  the  defendants'  business,  and  that  they  were  not 
really  an  insurance  company?    I  am  of  opinion  that  it  is  not 
relevant  to  the  cause  of  action.      If  the  cause  of  action  is 
proved,  diese  further  statements  are  not  wanted  ;  if  these  are 
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proved,  unless  the  rest  of  the  statement  is  proved,  there  is  no 
cause  of  action,  and  these  statements  must  therefore  be  irrele- 
vant. The  truth  is^  the  statements  are  not  of  facts  which  are 
material  to  be  proved,  for  the  reasons  which  I  have  stated.  I 
am  also  of  opinion  that  they  contain  statements  which  are  not 
even  evidence  in  chief.  It  is  in  effect  saying  that  there  is 
fraud  here  because  there  has  been  fraud  in  other  cases."  Mr. 
Justice  Brett  based  his  judgment,  which  was  to  the  same 
effect,  on  grounds  more  important  to  the  subject  we  are  now 
Judgment  considering.  His  Lordship  said :  '^  I  am  of  opinion  that  the 
of  Brett,  J.  paragraphs  objected  to  must  be  struck  out,  as  not  being  ad- 
missible in  pleading.  I  take  it  that  the  legal  formula  under 
which  they  come  is  this,  that  they  are  irrelevant,  and  also  that 
they  are  mere  evidence.  In  every  case  some  fects  must  be 
proved ;  others  are  merely  evidence  of  fects  which  must  be 
proved ;  others,  again,  are  within  both  descriptions.  Those 
which  are  to  be  proved,  or  which  are  both  to  be  proved  and  are 
also  evidence  of  other  fiEKsts,  may  be  pleaded,  but  if  they  are 
only  evidence  of  facts  to  be  proved,  they  are  mere  evidence, 
and  cannot  be  pleaded.  The  fsiots  in  discussion  in  the  present 
case  are  mere  evidence,  and  therefore  not  pleadable." 
JoMsv.  Jones  V.  Turner  (W.  N.  1876,  239)  is  another  case,  which 

Turner.  illustrates  when  a  pleading  is  objectionable  on  the  ground  of 
the  prolixity  occasioned  by  introducing  irrevelant  matter  and 
pleading  evidence.  The  plaintiff  sought  in  this  action  to 
recover  from  the  defendant  conmiission  on  the  sale  of  the 
defendant's  interest  in  a  quany.  After  various  paragraphs,  to 
which  no  exception  was  taken,  the  claim  went  on :  "  6.  The 
plaintiff  thereupon  exerted  himself,  by  advertising  and  other- 
wise, to  secure  a  purchaser  of  either  the  whole  or  the  one-half 
share  of  the  defendant's  interest  in  the  said  quarry,  and, 
amongst  others,  introduced  to  the  defendant,  a  Mr.  Frederick 
Wallace,  who,  in  conjunction  \^'ith  a  Mr.  Newman  (so  the 
plaintiff  has  been  informed  by  the  defendant)  purchased  from 
the  defendant  one  half-share  of  the  defendant's  interest  in  the 
said  quarry.  7.  But  though  the  defendant  has  stated  to  the 
plaintiff  the  fact  of  the  sale  as  alleged  in  the  Gth  paragraph, 
yet  the  defendant  refuses  to  tell  the  plaintiff  the  exact  sum  for 
which  or  the  precise  terms  upon  which  such  sale  has  been 
effected,  and  has  thereby  prevented  and  still  prevents  the 
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idaintiff  claiming  a  definite  sum  as  due  to  him  by  the  terms 
of  the  agreement  set  out  in  the  3rd  and  5th  paragraphs. 
8.  Whether  the  defendant  has  or  has  not  sold  his  whole  or  part 
interest  in  the  said  quarry  to  the  said  Mr.  Frederick  Wallace 
separately,  or  in  conjunction  with  the  said  Mr.  Newman,  the 
plaintiff  cannot,  except  as  explained  in  the  6th  paragraph,  state. 
The  plaintiff  has,  however,  every  reason  for  beUeving  that  the 
defendant  has  in  feet  made  such  a  disposition  of  his  property 
to  some  one  or  more  of  the  persons  introduced  by  the  plaintiff 
to  the  defendant  as  to  entitle  the  plaintiff  to  the  reward  pro- 
mised and  agreed  for  either  in  the  letter  aforesaid  of  the  2nd 
of  July,  1875,  or  in  that  of  the  8rd  of  July,  1875,  or  both." 
Application  was  made  under  Order  XXVII.  r.  1  to  have  the 
above  paragraphs  struck  out ;  and  Mr.  Justice  Quain  affirmed  Judgment 
the  decision  of  the  Master  who  made  the  order.  In  giving  j  Q"*^ 
judgment  his  Lordship  remarked :  "  Paragraph  G  states  what 
the  defendant  told  the  plaintiff.  That  is  not  proper  pleading. 
It  would  have  been  easy  for  the  plaintiff  to  state  that  Newman 
and  Wallace  bought  the  half-share,  and  then  to  have  claimed 
his  oonmiission.  He  could  then  have  administered  interro- 
gatories." 

In  Aderis  v.  ThrigUy  (W.  N.  187C,  56),  an  action  for  ma-  in  actions 
liciouB  prosecution,  the  plaintiff  in  his  statement  of  claim  set  Jp^  "**• 
out  the  tactB  in  detail  in  order  to  show  on  the  face  of  the  claim  prosecution 
that  there  was  no  reasonable  and  probable  cause  for  the  prosecu-  s^^fficient  to 
tion.    The  Master  struck  out  the  paragraphs  which  did  this  on  ^^nt  of 
the  ground  that  they  were  merely  evidence,  and  on  appeal  Mr.  reasonable 
Justice  Archibald  confirmed  the  order,  remarking :  "  It  would  genendly. 
have  been  sufficient  to  have  stated  simply  that  there  was  no 
reasonable  or  probable  cause.    What  is  the  use  of  stating  such 
bets  as  that  the  plaintiff  denied  the  charge  of  stealing  which 
the  defendant  made  against  him  ?    That  is  what  everyone  does 
when  charged  i^ith  theft.    I  think  the  Master  has  reduced  the 
statement  within  proper  limits." 

Another  case  in  which  a  pleading  was  amended  because  evi- 
dence was  pleaded  is  Askew  v.  TTie  North  Eastern  Railway  Askew  ▼. 
Company  (W.  N.  1875,  288).    In  this  case  the  owner  of  the  ^^l^' 
Bedheogh  estate  brought  an  action  for  damages  for  an  inter-  RaUway 
ferenoe  with  his  right  to  carry  coal  over  a  quay,  for  a  declaration  ^^P^^v- 
of  hia  and  the  defendants'  respective  rights,  and  for  an  injunc- 
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tion  against  the  defendants.    One  paragraph  of  the  plaintiff's 
claim  stated  that :  "  The  defendants  do  not  dispute  but  have 
in  their  correspondence  with  the  plaintiffs  solicitors  admitted 
that    the  plaintiff  and    his    tenants    are    entitled    to    have 
access  from  the  fiedheugh  estate  to  the  quay  for  the  carriage, 
storage,  and  shipment  of  manure,  dung,  and  goods  of  a  like 
Admissions  description,  and  have  expressed  their  willingness  to  make  the 
may^not  be  necessaiy  arrangements  and  to  give  all  fiacilities  for  that  pur- 
being  only    pose."    Application  was  made  to  have  this  paragraph  struck 
evidence.      ^^^^  ^^^  Quain,  J.,  in  giving  his  decision,  said :  "  This  para- 
graph must  be  struck  out.    Can  you  point  out  even  in  the  forms 
any  precedent  for  such  a  paragraph  as  this  ?    Can  you  point 
out  any  section  in  the  Act  that  enables  you  to  plead  admis- 
sions made  by  the  other  side  to  your  solicitors  ?    You  put  the 
defendants  in  the  difficulty  of  not  knowing  whether  to  traverse 
the  admission.    Conciseness  is  intended  by  these  rules  to  be  the 
very  soul  of  pleading." 
2.Theeffect       The  next  rule  having  for  its  object  brevity  and  conciseness 
of  dw5u-      ^f  statement  is  that  the  effect  only  and  not  the  whole  of  docu- 
merely  to     ments  should  be  set  out  in  a  pleading  unless  the  precise  words 
be  pleaded.  ^^^  material.    "  Wherever  the  contents  of  any  document  are 
material,  it  shall  be  sufficient  in  any  pleading  to  state  the  effect 
thereof  as  briefly  as  possible,  without  setting  out  the  whole  or 
any  part  thereof,  unless  the  precise  words  of  the  document  or 
any  part  thereof  are  material."    (Order  XIX.  r.  24.)    It  should 
be  noted  that  the  terms  of  this  rule  are  not  imperative.    It  is 
not  declared  that  documents  must  only  be  summarized,  but 
that  they  should  be ;  and  the  effect  of  setting  them  out  at  im- 
proper length  is  that  the  pleading  may  be  objected  to  as  prolix, 
and  consequences  to  be  afterwards  indicated  follow.    There  is, 
as  has  been  seen,  the  saving  clause,  that  where  the  precise  words 
of  the  document,  or  any  part  thereof,  are  material  then  the  doou- 
where  the    ment  or  the  part  so  material  must  be  set  out  at  length.    This 
precise        would  apply  to  a  case  like  that  of  a  libel  contained  in  some 
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material,  letter  or  other  written  document.  There  the  precise  words 
would  have  to  be  set  out,  as  was  always  the  case,  and  no  sum- 
mary of  the  effect  of  the  document  or  letter  would  do.  There 
is  a  considerable  class  of  cases  where  the  precise  words  of  several 
parts  of  a  document  are  material,  but  there  are  other  parts  of 
the  same  document  where  the  precise  words  are  not  material. 
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as  in  the  case  of  actions,  on  bonds,  charter-parties,  or  policies  of 
inflorance ;  Uien  it  becomes  a  question  whether  all  the  docnment 
should  be  set  out,  or  an  attempt  made  to  give  an  abstract  of  it 
and  to  separate  the  essential  from  the  unessential  parts.  Cer- 
tainly the  safer  way,  apart  from  the  question  of  whether  the 
pleading  will  thereby  be  exposed  to  an  amendment  for  prolixity, 
is  to  take  the  former  course ;  and  on  the  whole  it  is  submitted 
that  where  the  precise  words  of  several  portions  of  a  document  are 
material  and  the  other  parts  of  it  are  not  altogether  irrelevant  to 
the  subject-matter  of  the  action,  the  pleader  does  not  offend 
against  this  rule  if  he  sets  out  the  whole  document. 

The  next  rule  is :  '*  Wherever  it  is  material  to  allege  malice,  3.  Malice, 
fraudulent  intention,  knowledge,  or  other  condition  of  the  mind  ^^n*^ ' 
of  any  person,  it  shall  be  sufficient  to  allege  the  same  as  a  &ct  leged  m  a 
without  setting  out  the  circumstances  from  which  the  same  is  ^^^ 
to  be  inferred."  (Order  XIX.  r.  25.)  To  set  out  the  circum- 
stanoes  from  which  the  inference  of  malice,  knowledge,  &c.,  is  to 
be  drawn,  would  be  in  violation  of  rule  23  and  would  be  to  state 
evidence.  In  the  case  of  Hodges  v.  Hodges,  24  W.  R.  298,  the 
jdaintiff  alleged  a  number  of  ^ts  from  which  fraud  in  the 
defendant  might  be  inferred,  but  there  was  in  addition  no 
express  averment  that  he  had  been  guilty  of  fraud,  and  without 
going  into  the  question  which  was  not  before  him,  whether  the 
pleading  was  prolix  under  this  rule,  the  Master  of  the  Bolls 
allowed  a  demurrer  to  it.  He  said  that  although  it  was  quite 
dear  enough  was  alleged  to  enable  anyone  to  understand  what 
the  plaintiff  intended  to  charge  the  defendant  with,  yet  techni- 
cally the  allegations  were  not  complete.  If  in  this  case  the 
jdaintiff  had  generally  charged  the  defendant  with  fraud  under 
role  25,  instead  of  giving  a  prolix  statement  of  facts  from  which 
a  jury  might  infer  what  he  did  not  expressly  charge,  his  state- 
ment of  claim  would  no  doubt  have  been  good. 

Another  rule  is:  '*  Wherever  it  is  material  to  allege  notice  to  4.  Notice 
any  person  of  any  feet,  matter,  or  thing,  it  shall  be  sufficient  to  ***  ^  *^" 
allege  such  notice  as  a  fact,  unless  the  form  or  the  precise  terms  fact. 
of  such  notice  be  material."    (Order  XIX.  r.  26.) 

Again,  with  the  same  view  of  securing  conciseness  of  state- 
ment, comes  rule  27:  ''Wherever  any  contract  or  any  relation 
between  any  persons  does  not  arise  from  an  express  agreement, 
bat  is  to  be  imjdied  from  a  series  of  letters  or  conversations,  or 
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otherwise  from  a  number  of  circumstances,  it  shall  be  sufficient 
to  allege  such  contract  or  relation  as  a  fact,  and  to  refer  gene- 
rally to  such  letters,  conversations,  or  circumstances,  without 
setting  them  out  in  detail.  And  if  in  such  case  the  person  so 
pleading  desires  to  rely  in  the  alternative  upon  more  contracts 
or  relations  than  one  as  to  be  implied  from  such  circumstances, 
he  may  state  the  same  in  the  alternative."  The  first  part  of 
this  rule — viz.  the  part  contained  within  the  first  sentence — 
speaks  for  itself;  and  it  is  manifest  that  where  it  is  intelligently 
applied,  a  pleading  which  would  otherwise  be  verbose  and  prolix 
will  be  cut  down  to  convenient  limits.  It  would  seem  that  in 
cases  within  the  second  part  of  this  rule  where  the  party  wishes 
to  rely  in  the  alternative  upon  more  contracts,  &c.,  than  one  as 
to  be  implied  from  the  cu*cumstances  of  the  case,  the  fects  and 
circumstances  must  usually  be  set  out  in  a  little  more  detail. 
It  would  scarcely  be  artistic  to  allege  as  a  &ct  one  contract  and 
then  inmiediately  afterwards  a  totally  inconsistent  contract  as 
having  been  made  at  the  same  time.  The  better  course  would 
be  to  state  the  essential  facts,  and  then  say  that  the  plaintiff  or 
defendant,  as  the  case  might  be,  would  contend  that  so-andnso 
was  the  contract  which  resulted  from  them,  or  in  the  alterna- 
tive that — state  the  other  possible  contract — was  the  contract 
produced. 

Another  rule  is :  "  Neither  party  need  in  any  pleading  allege 
any  matter  of  fact  which  the  law  presumes  in  his  &vour,  or  as 
to  which  the  burden  of  proof  lies  upon  the  other  side,  unless 
the  same  has  first  been  specifically  denied."  (Order  XIX.  r.  28.) 
And  then  the  rule  goes  on  to  give  as  an  example  of  the 
application  of  the  rule,  the  case  of  consideration  for  a  bill  of 
exchange,  where  the  plaintiff  sues  only  on  the  bill  and  not  for 
the  consideration  as  a  substantive  ground  of  action. 

Marsh  v.  7%e  Mayor  and  Aldermen  of  Pontefrad  (W.  N. 
1876,  p.  7),  affords  a  good  illustration  of  the  kind  of  prolixity 
against  which  these  rules  are  aimed.  This  was  an  action  to  re- 
cover the  amount  charged  for  work  done  in  building  a  reservoir 
for  the  defendant  corporation.  It  seems  that  in  May,  1874,  a 
contract  was  entered  into  between  the  plaintiff  and  the  defend- 
ants for  the  doing  of  this  work,  but  this  contract  fell  through 
and  another  contract  was  made  in  January,  1875,  which  was 
the  contract  sued  upon.    The  plaintiff's  statement  of  claim  set 
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oat  both  the  contracts  at  length;  but  no  breach  of  the  first 
contract  was  alleged.  There  were  also  a  number  of  allegations 
in  the  claim  that  the  defendants  had  revised  to  fence,  that  thev 
had  interfered  with  the  work,  that  the  plaintiff  was  apprehen- 
sive of  an  arch  felling,  and  that  his  work  was  exposed  to  the 
weather;  but  none  of  these  things  were  assigned  by  the  plaintiff 
as  breaches  by  the  defendants  of  either  of  the  contracts.  Hud-  jujgment 
dleston,  B.,  in  giving  judgment,  said : "  The  statement  of  account  of  Huddle- 
between  the  parties  ^ows  that  the  above  claim  arises  out  of  the  °'  ' 
second  contract.  It  would  have  been  sufficient  to  have  stated 
that  there  was  a  contract  made  in  May,  1874,  between  the 
plaintiff  and  the  defendant  for  certain  works;  that  on  that  con- 
tract certain  disputes  arose;  and  that  another  contract  was  then 
entered  into  in  January,  1875,  by  which  it  was  agreed  that  the 
plaintiff  should  complete  the  works  in  a  good  and  business-like 
manner.  I  would  undertake  to  put  this  statement  of  claim 
which  now  occupies  five  sheets,  which  is  equal  to  fifty  folios, 
into  half  a  sheet,  which  would  be  equal  to  about  four  foUos. 
The  first  principle  of  pleading  under  the  Judicature  Acts  is  to 
avoid  prolixity." 

WaUon  V.  Rodwell  (45  L.  J.  Ch.  744)  was  an  action  insti-  WdUon  v. 
tnted  by  a  lady  against  her  solicitor  to  obtain  an  account  of  ^^ 
moneys  received  by  him  on  her  behalf  and  particulars  of  cer- 
tain securities  executed  by  her  in  his  fevour,  and  for  damages 
for  his  alleged  misconduct  in  managing  her  affairs.  The  state- 
ment of  claim  gave  a  lengthy  account  of  the  transactions  in 
which  the  defendant  had  been  engaged  for  the  plaintiff,  alleg- 
ing various  acts  of  misconduct,  and  stating  in  detail  a  large 
number  of  payments  made  by  the  defendant  on  behalf  of  the 
plaintiff,  and  alleging  that  they  were  improperly  made.  Para- 
graph 51  was  as  follows :  '*  It  has  been  the  habit  and  practice 
of  the  defendant  to  impose  upon  the  plaintiff's  inexperience  and 
credulity  by  an  affectation  or  pretence  of  indignation  when  any 
ioqaihes  were  made  or  questions  asked  of  him  touching  the 
a&irs  of  the  testator,  and  whenever  such  inquiries  were  made 
the  defendant  has  diverted  the  same  by  simulation  of  being 
offended  at  doubts  of  his  honour,  and  by  profuse  assurances 
that  if  everything  were  left  in  his  hands  it  would  be  perfectly 
right."  Malins,  Y.-C,  before  whom  the  case  first  came  on  an 
qqplication.  to  have  the  statement  of  claim  amended  under 
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Order  XXYII.  r.  1  as  embarrafising,  allowed  all  the  claim  to  stand 
except  the  paragraph  above  set  forth,  which  was  struck  out.  On 
appeal,  the  Court  of  Appeal,  though  they  thought  other  parts  of 
the  claim  unnecessarily  prolix,  refused  to  interfere  with  the  Vice- 
Chancellor's  discretion.  Mellish,  L.  J.,  remarked: ''  In  an  action 
of  this  sort  against  a  solicitor  for  negligence,  the  facts  must  be 
to  a  certain  extent  stated,  but  there  should  be  no  rhetoric." 

Lain/  Brothers  v.  Garrett  (88  L.  T.  N.  S.  77)  is  an  in- 
structive case  on  this  head.  It  is  impossible  within  reason- 
able limits  to  give  any  summary  of  the  statement  of  claim, 
which  occupied  forty-three  printed  pages.  The  reader  is 
referred  to  the  Law  Tmes'  report,  where  an  epitome  of  it 
extending  over  five  or  six  columns  is  given.  Vice-Chancdlor 
Hall,  who  first  heard  an  application  to  have  the  claim  struck 
out  under  Order  XXYII.  r.  1  as  embarrassing,  although  he 
thought  it  prolix,  refused  the  application;  but  on  appeal  the 
Coiuli  of  Appeal  ordered  it  all  to  be  struck  out,  with  leave  to 
the  plaintiff  to  deliver  an  amended  statement  of  claim. 

In  giving  judgment,  James,  L.  J.,  said  he  was  startled  to  see  a 
document  of  this  kind  put  forward  under  the  new  system  of 
procedure  ....  Nothing  could  be  more  embarrassing  than 
a  quantity  of  statements  with  which  the  defendant  did  not 
know  what  to  do.  A  number  of  facts,  many  of  which  appeared 
to  have  no  connection  with  the  defendants,  were  stated  at  great 
length,  and  it  was  impossible  for  the  defendant,  without  know- 
ing the  inferences  intended  to  be  drawn  from  such  facts,  to 
know  what  he  was  to  do  with  them.  Was  he  to  deny  or 
admit  them  ?  If  he  admitted  them,  how  was  he  to  know  that 
he  might  not  be  prejudiced  in  some  way  by  such  admission  at 
the  hearing  of  the  action?  This  was  an  embarrassment  to 
which  no  one  had  a  right  to  expose  his  adversary  in  this  Court 
Under  the  new  practice  established  by  the  Judicature  Acts,  it 
was  essential  that  the  statement  of  claim  should  be  as  brief  as 
the  nature  of  the  case  would  permit,  and  that  all  irrelevant 
matter  should  be  excluded.  In  this  case  many  of  the  statements 
introduced  were  quite  useless,  and  those  which  were  uscfrd  were 
not  only  unnecessarily  long,  but  were  mixed  and  confused  to 
such  an  extent  that  it  was  almost  impossible  for  the  defendants 
or  any  one  else  to  say  what  was  the  precise  nature  of  the  case 
they  had  to  meet.    First  there  was  a  statement  showing  how 
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Messrs.  Froom  &  Co.  became  bankrupts  in  Russia,  followed  by 
a  balance-sheet.  It  was  stated  that  this  balance-sheet  was  set 
out  in  order  that  it  might  be  contrasted  with  some  statements 
in  a  letter  subsequently  set  out,  and  that  some  conclusion  could 
be  drawn  from  such  contrast.  How  any  wTonjij  was  intended 
to  be  made  out  to  have  been  done  by  the  defendants  or  any  of 
tiiem  did  not  appear,  nor  did  the  balance-sheet  appear  to  have 
any  connection  with  the  relief  claimed.  Then  the  9th  ]iara- 
g^aph  contained  an  allegation  that  M.  Lischine  was  Froom's 
legal  adviser  on  the  matters  therein  mentioned.  That  was  a  James, 
perfectly  innocent  transaction;  but  on  being  asked  why  it  was  tinuecL*** 
inserted,  the  plaintiff's  counsel  said  that  in  another  paragraph 
the  same  gentleman  was  stated  to  be  employed  by  the  defend- 
ants as  their  legal  adviser,  and  that  a  case  of  fraud  and  collu- 
sion was  to  be  inferred  from  the  two  together.  But  how  were 
the  defendants  to  know  what  fraud  and  collusion  were  intended  ? 
Then  there  was  a  statement  of  the  result  of  a  meeting  of  cre- 
ditors at  St.  Petersburg,  and  the  powers  and  duties  of  the 
Russian  administrators.  Why  was  that  inserted?  Xot  for 
anything  contained  in  the  account  of  such  proceedings,  but  for 
something  not  contained  in  them;  that  is,  because  they  did  not 
anthorise  the  administrator  to  sell.  The  defendants  might  well 
ask  what  they  had  to  do  with  that.  Proceeding  further,  his 
Lordship  continued,  under  the  new  system  it  was  i)08itively 
forbidden  to  plead  matters  of  evidence.  The  object  of  the  new 
]nrovisions  was  to  get  rid  of  the  old  charges  and  counter- 
charges. It  was  entirely  premature  to  deal  \>ith  matters  of 
evidence  until  it  was  ascertained  what  were  the  definite  issues 
nosed  in  the  action.  The  statement  of  claim  ought  to  state 
the  fects  constituting  the  wrong  of  which  complaint  was  made, 
and  the  damage  resulting  from  such  wrong;  but  no  evidence 
ought  to  be  introduced  into  the  pleadings.  What  had  the  de- 
fendants to  do  with  all  these  letters  which  passed  between  some 
of  the  defendants  and  some  other  persons  who  were  neither  the 
plaintiff  nor  in  the  same  category  with  the  defendants,  and  of 
which  the  claim  was  fiill  ? 

Baggallay,  L.  J.,  said  prolixity  of  pleading  might  Ixi  of  two  Bagaliay, 
kinds :  first,  the  prolixity  might  consist  in  necessary  facts  being 
stated  at  undue  length  ;  and,  secondly,  it  might  consist  in  the 
statemmt  of  unnecessary  &ct8.    The  first  kind  of  prolixity  was 
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not  SO  objectionable,  as  it  was  not  calculated  to  embarrasB  the 
defendant,  and  it  might  be  remedied  by  the  Court  under  Order 
XIX.  r.  2,  which  empowers  the  Court  to  order  the  oostB 
occasioned  by  unnecessary  prolixity  to  be  borne  by  the  party 
c:hargeable  with  the  same.  The  second  kind  of  prolixity  was 
more  seiious,  and  might  embarrass  the  defendant  by  rendering 
it  difficult  or  impossible  for  him  to  know  how  to  deal  with  tie 
unnecessary  facts. 

Thesiger,  L.  J.,  said  that  the  statement  of  claim  must  be 
struck  out  in  this  case  as  offending  against  the  rules,  both  by 
imdue  prolixity  and  by  setting  out  evidence  instead  of  facts. 
Seven  pages  of  the  claim  were  devoted  to  the  administration  of 
Froom  &  Co.'s  business  in  Russia,  and  two  pages  to  the  powers- 
of  the  administrator  by  the  Russian  law.  Foreign  law  should 
be  pleaded  like  any  other  matter  of  fact.  The  particular  pro- 
position of  Russian  law  should  have  l)een  stated,  that  the 
defendant  might  meet  it,  and  all  these  documents  on  the  subject 
should  not  have  been  set  out.  The  resolutions  of  the  creditors- 
were  perhaps  rightly  set  out,  but  the  statement  contained  thirty 
I)ages  of  the  most  vague  and  uncertain  allegations.  It  had 
l)een  argued  that  under  Order  XXVII.  r.  1,  the  defendant  must 
prove  that  the  prolixity  complained  of  was  embarrassing.  In 
his  lordship's  opinion  prolixity  of  this  kind  was  necessarily  em- 
barrassing. Prolixity  standing  by  itself,  when  carried  to  an 
extreme  degree,  would  be  a  si^cient  ground  for  striking  out 
the  pleading,  still  more  so  when  it  was  coupled  with  statements 
of  evidence;  and  in  the  present  case  the  statements  of  fact  were 
so  mixed  up  with  the  statements  of  evidence  that  it  was  im- 
possible for  the  defendants  to  know  what  was  the  case  they  had 
to  meet.  But  the  statement  of  claim  was  embarrassing  on 
another  ground.  Plaintiffs'  counsel  said  at  the  bar  that  they 
intended  to  shape  their  case  in  a  triple  alternative  form.  Alter- 
native cases  should  not  be  mixed  up  togetlier,  but  should  be 
classed  under  separate  headings,  and  alternative  claims  to  relief 
should  be  clearly  stated,  as  in  Appendix  C.  Fonn  5,  in  the  first 
schedule  to  the  Judicature  Act,  1875.  It  was  stated  at  the  bar 
that  the  plaintiffs  alleged  a  case  of  gross  fraud  against  the 
defendants.  Now  the  statement  of  claim  contained  no  distinct 
charge  of  fraud;  and  if  one  thing  was  established  more  clearly 
than  another  by  the  practice  of  the  old  common  law  courts,  it 
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-WBS  that  frand  must  be  distinctlj  alleged  and  as  distinctly 
proved.  The  Court  would  not  infer  fraud  from  a  mere  state- 
ment of  &ct8  from  which,  under  certain  collateral  circum- 
fitanceSy  fraud  might  be  inferred.  It  had  been  urged  that  this 
was  not  the  practice  of  the  old  Court  of  Chancery,  but  if  not, 
it  was  a  matter  for  rejoicing  that  a  system  of  pleading  was  now 
in  force  which,  in  that  respect,  was  more  in  accordance  with  the 
old  common  law  than  with  the  Chancery  procedure. 

Any  undue  prolixity  in  a  pleading  may  be  dealt  with  in  Theeffecu 
one  of  two  ways.     1.  Under  Order  XIX.  r.  2,  the  Court  shall,  in  uxi^" 
^justing  the  costs  of  the  action,  inquire  at  the  instance  of  any 
party  into  any  unnecessary  prolixity,   and    order  the   costs 
iiccasioned  by  such  prolixity  to  be  borne  by  the  party  chargeable 
with  it.    2.  Or  where  the  prolixity  is  greater,  and  is  such  as 
really  to  embarrass  the  other  party  in  drawing  his  pleading  in 
reply,  he  may  apply  under  Order  XXVII.  r.  1,  to  have  the  whole 
jdeading  struck  out  or  amended.    Order  XXVII.  r.  1  is  to  the 
following  effect :  "  The  Court  or  a  judge  may  at  any  stage  of 
4he  proceedings  allow  either  party  to  alter  his  statement  of 
<daim  or  defence  or  reply,  or  may  order  to  be  struck  out  or 
amended  any  matter  in  such  statements  respectively  which  may 
•be  scandalous,  or  which  may  tend  to  prejudice,  embarrass  or 
<lelay  the  fisiir  trial  of  the  action,  and  all  such  amendments  shall 
be  made  as  may  be  necessary  for  the  purpose  of  determining  the 
leal  question  or  questions  in  controversy  between  the  parties." 
The  case  last  quoted  (Davy  v.  Oarrett)  is  one  where,  because  of 
(irolixity,  the  whole  statement  of  daim  was  struck  out  as  embar- 
rassing, and  the  remarks  of  Baggallay  and  Thesiger,  L.  J  J.,  as  to 
what  prolixity  will  amount  to  an  embarrassment  within  this  rule, 
are  en^iecially  worthy  of  attention.    In  the  cases  of  Oolding  v. 
Wharton  Salttoorks  Company  (L.  R.  1  Q.  B.  D.  374),  and 
Watsm  V.  Bodwell  (L.  R.  8  Ch.  D.  880),  it  was  laid  down  by 
&R  Gonrt  of  Appeal  that  striking  out  pleadings  under  Order  Though 
XXVII.  r.  1,  was  a  matter  of  discretion,  and  that  except  in  ^^^^ 
very  extreme  cases,  or  whero  the  judge  had  adopted  a  wrong  ayene  to 
{Hinciple,  the  Court  of  Appeal  would  not  interfere  with  his  dis-  ^^5^0^,^ 
<a?etion,  but  the  later  cases,  and  especially  Davy  v.  Garrett,  on  interlo- 
show  that  the  Court  of  Appeal,  while  as  much  as  possible  dis-  ^^2™,  it 
coturaging  contests  on  interlocutory  matters,  will  take  care  that  wiu  al- 
a  party  shall  not  be  embarrassed  by  improper  pleading,  and  tliat  ^^^^' 
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embtfTmas-  the  niles  intended  to  {wevent  embarrassment  shall  be  adhered 
ing  plead-    ^     q^^  ^j^  ^^  point,  James,  L.  J.,  remariced  in  Davy  v. 

Garrett  that  the  Court  could  not  be  too  strict  in  taking  care 
that  the  pleadings  should  not  d^^enerate  into  the  oppressive 
character  of  some  of  the  pleadings  in  the  old  Court  of  Chancety. 
*^  We  must  not/'  added  his  lordship,  **  be  driyen  to  confess,  as 
Oliver  Cromwell  did  with  a  sigh,  in  reference  to  his  ineffectual 
attempt  to  reform  the  law  and  procedure  of  this  country,  that 
the  sons  of  Zeruiah  are  too  hard  for  us.  For  my  own  part  I  do 
not  mean  to  succumb  to  their  devices." 

As  a  sequel  to  the  rule  lately  under  consideration,  that  a 
statement  of  claim  must  contain  a  concise  statement  of  the 
material  facts  relied  upon,  is  this  further  rule  : — A  statement  of 
claim  should  not  contain  inferences  and  conclusions  of  law.  The 
facts  merely  should  be  stated,  and  the  Court  left  to  draw  its  own 
Inferences  conclusions  as  to  the  law.  Lord  Justice  Hellish  refers  to  diis 
•nd  con.      ^Q  in  Watson  v.  Rodtcell  (45  L.  J.  Ch.  746).    He  said  he 

cliisions  ^  ^ 

of  law  not   did  not  agree  with  what  the  Vice-Chancellor  was  reported  to 

*^iMd«d       ^^®  ^^^  ^^^  y*^t  would  have  been  properly  admitted  in  the 

old  bill  was  stiQ  admissible  in  the  new  pleadings.    He  thought 

that  what  were  called  "  the  charging  parts,"  which  were  merely 

the  pleader's  view  of  the  equity,  should  be  omitted.    And  so  in 

the  case  of  Hanmsr  v.  Flight  (35  L.  T.  N.  S.  127  ;  24  W.  E. 

846)  Brett,  J.,  in  giving  judgment,  said  :  "This  case  is  one 

which  shows  clearly  some  of  the  advantages  which  have  been 

obtained  by  the  passing  of  the  Judicature  Acts.   Pleadings  now 

are  no  longer  technical,  in  the  sense  that  they  must  show  the 

Hanmer  t.  precise  legal  form  which  the  plaintifTs  demand  must  take ;  they 

Plight        jj^j^  gj^Q^  ^jjg  fg^^  and  then  it  is  for  the  Court,  from  the  facts, 

to  decide  upon  the  l^al  result  of  these  facts.  In  this  case  it 
is  dear  that  something  is  due  from  the  defendant  to  the  plain- 
tiff*, though  it  may  not  be  so  clear  what  is  the  legal  relation 
between  the  parties,  or  what  would  have  been  the  exact  form  of 
pleading  under  which  the  amount  due  would  under  the  former 
system  of  pleading  have  been  recovered."  This  case  was  after- 
wards overruled  in  the  Court  of  Appeal  (see  86  L.  T.  N.  S.  279) 
upon  the  facts  as  set  out  in  the  pleading,  but  the  decision  of 
the  Court  of  Appeal  does  not  seem  to  affect  the  correctness  in 
point  of  law  of  the  remarks  of  Brett,  J.,  above  quoted. 
FUintiff  Another  rule  closely  allied  to  the  one  last  stated  is  that  a 
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plaintiff  m  his  sialement  of  claUm  need  not  stats  under  what  par-  n«ed  not 

..,-  ^j«x*  J-  ti        ±'     1       state  under 

iiewar  farm  of  action  he  u  proceeding,  nor  %n  what  particular  ^^y^^^  fo^m 

legal  relation  he  claims  io  stand  to  the  defendant.    In  support  of  action  he 

and  explanation  of  this  rule  the  remarks  of  Brett,  J.,  in  Hanmer  l^^'^^  ' 

T.  FHght  are  referred  to  {ante,  p.  88) ;  but  the  principal  case  upon  in  what 

the  point  is  the  Metropolitan  Railway  Co.  v.  Defries  (86  L.  T.  laSJ^n'he 

N.  S.  150).    The  whole  of  the  statement  of  claim  in  this  case  is  stands  to 

the  de- 
set  out  in  the  text  at  pages  629 — 682,ji/o«/,  to  which  the  reader  fendant. 

is  referred  for  the  fisu^ts.  The  defendants  demurred,  and  the  case 
came  before  Mellor,  J.,  and  Field,  J.,  in  the  Queen's  Bench 
Division.  Both  learned  judges  concurred  in  disallowing  the 
demurrer,  and  in  giving  juc^gment  Field,  J.,  said  :  "  The  de- 
fendants do  not  deny  their  occupation,  nor  the  fairness  of  the 
smn  claimed,  nor  the  payment  to  them  of  the  interest  agreed  ; 
they  only  say  this  particular  form  of  action  cannot  be  adopted 
mider  the  circumstances  stated  in  the  claim.  It  is  a  mistake 
to  snppose  that  every  element  in  the  action  for  use  and  occupa- 
tion must  now  be  contained  in  a  statement  of  claim  in  order  to 
enable  a  plaintiff  to  recover.  We  are  here  to  see  if  the  plaintiff 
shows  any  cause  of  action,  either  in  law  or  equity.  The  con- 
tact stated,  coupled  with  the  &ct,  also  stated,  that  the  de- 
fendants have  been  in  occupation,  is  sufficient  to  raise  the 
inference  of  such  use  of  the  premises  as  that  contemplated  in 
the  agreement  for  which  the  defendants  were  to  be  subject  to 
rent.  It  seems  to  me  that  our  judgment  should  be  for  the 
plaintifb  for  the  amount  claimed."  This  decision  of  the  Queen's 
Bench  was  upheld  by  the  Court  of  Appeal  (86  L.  T.  N.  S.  496). 

"  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  Plaintiff 
clams  or  causes  of  comphint  founded  upon  separate  and  dis-  J^^^^f 
tinet  facts,  they  shall  be  stated  as  far  as  may  be  separately  a?ul  separate 
distinctly r    (Order  XIX.  r.  9.)    By  Order  XVII.  r.  1  a  plain-  f^^^ 
tiff  is  allowed  to  unite  in  the  same  action,  and  in  the  same  on  sepamte 
statement  of  claim,  several  causes  of  action  ;  and  this  rule  ^1^  ^^ 
merely  means  that  where  a  plaintiff  avails  himself  of  Order  separately. 
XVII.  r.  1,  he  must  let  all  the  averments  that  are  essential  to 
each  canse  of  action  follow  each  other  in  order,  and  not  mix  up 
indiscriminately  throughout  the  statement  of  claim  the  aver- 
ments relating  to  one  cause  of  action  with  those  relating  to 
anotlier  cause  of  action.    The  prayer  for  relief,  however,  does 
not  follow  on  the  averment  of  the  &ctfl  which  support  it,  but 
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'^•EnfH|  ;n  tf  ±e  •ad  if  iie  t^sann  :  imi  die  *^amt  of  IFrrjaK  t. 
Sttr^^mM  l\r  W.  S.  j#^:  -m  JD.  MahnBTT  i»r  avnut  aiac  Skcb 
<«ran^i  .n  ^i  y*«*ftTf»g'  need  anc  'r»  —iRfwii  3»  any  T3«nieBkr 
nnviv.  i»r  «  jone  d»  tiwr  ssid  :2i  -mow  dmc  die  parcr  icijin^ 
a  dioa  la  -aicdeii  3y  jnr  me  »if  die  rnfrfi  <.*ttiiiied.  the 
oarairaiUL  onmamine'  dusL  is  3t)C  ^hanmsum.  L«ird  C«iie- 
rtiise;,  t';.  J'^  in  di»  'sae  «id :  *"  E  dumioic  ;u:  one  dwc  a 
*w6mdsaiz  -wim  ■yndtani  Gij  fvr.  -  E  wsic  ai  ioow  3>  wtudi  por- 
cum  '^f  jnnr  pcmr  ym  aopiT  ^0:11  nHi  «KfL  :&  pacMsraipli  of 
T«Mir  ciaizn.'  Bqc  diac  i»  hoc  §n.  Br  t^»crif3^  v  w  t  i  i  r.  I  the 
^rr^wad  of  a  •ieuuiu'ci  a>  any  pipatfing  «jr  t»  anr  psrc  •>f  a  pkad- 
in^  moK  i)e  *  due  die  tkura  Mhssesd  difrcm  tia  m^c  ^?v  anj 
^-^aoHe  'Hf  ai^HU  Jfce^  o  wmdi  dfeec  •am.  be  ^vei  bf  die  Cooit 
ait  aganmt  die  partr  ♦&*imirnng/  Heoce  an  kne  as  a  panenpli 
<HYppfkrci  «)iiie  <Mie  »}r  mere  of  die  <kai»  in  die  ^sver.  ic  b  noi 
'imniimhie:.  TTii  ptimriirmnnr  hiinmf  ni  iibiiiii  mi  ?i  iiiil  timIi 
imn^;npbm  &>  msA  and  ssii  a  pEsvar.  He  9GU»  a2I  die  fivts 
due  he  deoH  mafmaL  and  dii3L  lie  asics  ^x  soek  and  sadi 
irtii^ ;  and  if  cnch  fbec  xc  'MXE  oenffe  n>  sbsiTw  dufi  he  m  ett- 
titled  tf>  yiOie  rdiell  and  dufi  le&f  i»  asked  5>r  in  one  of  the 
pntjtT%  the  fMrafnpli  scdw  *>iB  dxac  &cc  mast  KamL"  And 
IJatt&tj^  J^  eJLinu—ji  an  ofxnbn  dufi  unies  the  pftrrr  de- 
mnrriii^  can  iktm  diaa  the  paneraph  danmred  to  entides  the 
part  J  pfeading  it  to  abnintehr  no  rdie£.  the  deffiiiiT«'  must 
fai],  Aa  kmt;  aa  the  fivts  oidde  him  c«^  9i>aie  n^L  he  is 
^•ntitied  to  aet  them  oot  whether  he  has  asked  fcr  the  pettier 
n!;Hef  or  wx 
(V'^.jhhMnm  Aoodier  mie  to  be  borne  in  mind  ia  drmving  a  statement  of 
^'*^^^^  'daim  ia  that  iw  atenmmi  ttkirk  i$  if  jtdbAwtf  itai^/  ^  M/n^ 
rie  fi^t^^.  duffd.  If  thii  mie  ia  Tioialed  the  oURaidiii^  part  14"  the  ekdm 
may  be  atmdt  oot  under  Ord»'  XXVII.  r.  1  :  Imt  an  aver- 
ment ia  nfA  acandalons  within  the  meaning  oi  this  rale  wtertly 
\it(xami  it  makes  a  Berioos  and  in  ooe  sense  scandakMis  impata- 
tion  npcm  another.  An  imimtation  of  the  kind  is  onhr  scanda- 
Ions  when,  in  addition,  it  is  irrelevant  to  the  snbject-matter  of 
the  action.    In  the  case  of  Blake  v.  Albion  Life  Af^irante  Co, 

m 

alrearlj  referred  to  (arUe^  p.  27),  Lord  Coleridge  at  the  end  of 

his  jndgment  said :  '^  Oar  present  decision  most  not  be  taken 

U}  prevent  in  anj  waj  anj  scandalous  matter  from  being  pleaded, 

fnf^        i^  )(  ^  relevant  to  the  isBoe."    Of  coarse  auv  matter  pleaded 
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which  is  irrelevant  to  the  issue  may  be  struck  out  on  the  ground  wbere  it 
of  prolixity;  but  probably  on  the  principle  De  minmis  non  curat  J^^e^^*°* 
IfXy  wbere  the  irreleyant  matter  in  a  particular  pleading  is  iaae. 
in  qnantity  only  trifling,  the  Court  will  not  interfere,  but 
however  trifling  the  amount  of  the  irrelevant  matter  which  is 
also  scandalous  the  Court  will  interfere. 

Ths  plaintiff  in  his  statement  of  claim  need  not  and  should  not  Facts  not 
plead  any  facts  in  anticipation  of  and  to  meet  the  defence. — ^This  ^?^ , 
was  a  role  of  pleading  prior  to  the  Judicature  Acts  (see  wayofan- 
«tephen'8  Principles  of  Pleading,  7th  ed.  290),  and  after  some  ^j^^^^ 
discQSBion  it  has  been  finally  settled  to  be  the  nile  under  the 
new  system.  The  point  first  arose — ^at  least  in  a  measure — in 
Earp  V.  Renderson  (L.  R.  8  Ch.  D.  254)  before  Bacon,  V.-C. 
'There  the  plaintiff  in  his  statement  of  claim  averred  that  the 
plaintiff,  on  the  22nd  October,  1867,  let  to  the  defendant  the 
Prince  of  Wales  Theatre,  Liverpool,  for  ten  years  at  an  annual 
jrent  of  1,050^.,  and  that  there  was  an  agreement  between  the 
parties  tiiat  in  the  event  of  the  defendant  disposing  of  the  lease 
with  the  plaintiff's  sanction  he  should  pay  to  the  latter  half  the 
sum  which  might  be  realised.  It  then  went  on  that  in  June,  1878, 
the  plaintiff  sold  the  theatre  to  one  J.  H.  A.,  and  that  the  de- 
fendant then  surrendered  to  the  said  J.  H.  A.  all  his  interest  in 
the  theatre  for  500/.,  and  the  prayer  was  for  a  declaration  that 
the  defendant  was  a  trustee  for  the  plaintiff  for  250/.,  and  an 
order  npon  the  defendant  to  account  for  and  pay  the  said  sum 
to  the  plaintiff  with  interest.  The  defendant  in  his  statement  Earp  ▼. 
of  defence  admitted  the  agreement  of  the  22nd  October,  1867,  ^<^'«'«'«»»- 
and  also  admitted  that  he  had  surrendered  his  interest  in  the 
theatro  to  J.  H.  A.,  but  said  that  the  sum  he  had  received  after 
<leducting  o^lain  costs  was  only  811/.,  and  he  paid  half  that 
amount  into  Court.  The  plaintiff  in  his  reply  first  of  all  joined 
iflgne  on  the  defence,  and  then  went  on  :  ''  The  plaintiff  says 
that  if  the  defendant  only  received  /.,  as  in  the  statement  of 
defence  mentioned,  it  was  because  the  said  J.  H.  A.,  in  the 
plaintiff's  claim  mentioned,  claimed  from  the  defendant  damages 
for  breach  by  the  said  defendant  of  an  agreement  made  [here 
followed  a  description  of  the  agreement],  and  as  a  compromise 
of  sodi  clfum  the  said  defendant  allowed  the  said  J.  H.  A.  to 
set  off  or  deduct  from  the  said  sum  of  500/.  the  sum  of  /.  in 
discharge  of  the  liability  of  the  said  defendant  to  the  said 


42  GENERAX  PRINCIPLES  AND  RULES  OF  PLEADING. 

J.  H.  A.  The  plaintiff  has  nothing  to  do  with  the  said  liability 
80  cx)mpromi8ed  as  aforesaid,  and  claims  the  moiety  of  the  said 
sum  of  500/."  The  learned  Vice-Chaneellor  held  that  this 
reply  was  erroneous  in  form,  and  that  the  matter  alleged  in  it 
should  have  been  introduced  into  the  statement  of  claim  by 
amendment  of  the  latter.  He  however  confined  his  decision  to 
the  facts  of  the  particular  case. 

Shortly  after  this  decision  the  case  of  Hall  v.  Eve  (L.  R.  4  Ch.  D. 
341)  came  before  the  same  learned  judge.    The  plaintiff  in  this 
case  claimed  specific  performance  of  an  agreement  dated  5th 
HaU  V.        March,  1875,  made  between  the  defendants  £ye  and  Whiffen  of 
^^^'  the  one  part,  and  the  defendant  Lane  of  the  other  part,  whereby 

Eve  and  Whiffen  agreed  to  grant  a  lease  of  certain  building 
land  to  Lane  for  ninety  years,  with  an  option  to  Lane  of  purchas- 
ing the  freehold  at  a  price  therein  mentioned  before  the  25th 
of  Dec.,  1875.  The  plaintiff  in  his  statement  of  claim 
alleged  that  Lane  had  transferred  his  interest  to  the  plaintiff^ 
who  gave  notice  of  his  intention  to  purchase,  but  that  Eve  and 
Whiffen  refused  to  execute  a  conveyance  to  him.  The  defend- 
ants Eve  and  Whiffen,  by  their  statement  of  defence,  alleged 
that  before  the  transfer  of  the  agreement  to  the  plaintiff 
the  defendant  Lane  had  committed  certain  breaches  of  his 
contract  which  gave  the  defendants  Eve  and  Whiffen  a  right 
to  put  an  end  to  the  agreement,  which  they  had  accordingly 
done.  The  plaintiff  then,  by  his  reply,  pleaded  that  if  (which 
he  did  not  admit)  there  had  been  any  default  or  breach  of  the 
agreement  by  I^ane,  the  defendants  Eve  and  Whiffen  had 
waived  it ;  and  as  to  the  provision  which  was  alleged  to  have 
been  broken,  he  pleaded  that  if  it  had  been  broken  by  Lane,  the 
defendants  were  not  entitled  by  reason  of  such  breach  to  deter- 
mine the  agreement,  for  reasons  which  he  stated.  He  also 
alleged  concealment  and  false  representation  and  want  of  equity ; 
and  lastly  he  joined  issue  with  the  defendants  upon  their  state- 
ment of  defence.  The  defendant  moved  that  the  reply  might  be 
set  aside  as  erroneous  in  form  ;  and  the  learned  Yice-Chancellor 
acceded  to  the  application  on  the  ground  that  all  the  facts 
stated  in  the  reply  should  have  appeared  in  the  statement 
of  claim  either  originally  or  by  amendment.  The  plaintiff 
appealed,  and  the  Court  of  Appeal  reversed  this  decision. 
James,  L.  J.,  said :  '^  The  question  is  this.    The  plaintiff  in 
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his  statement  of  claim  says,  *  I  have  an  agreement  of  which  I  am  J^dg- 
endtled  to  specific  performance/  The  defendant  by  his  state-  j^^^^ 
ment  of  defence  says, '  You  are  not  entitled  to  specific  perform-  L.  J. 
ance,  because  you  have  committed  breaches  of  the  agreement 
and  done  certain  things  which  entitled  me  to  put  an  end  to  the 
agreement,  and  I  have  put  an  end  to  it.'  The  plaintiff  in  his 
reply  says,  *  The  fiwts  you  allege  as  your  defence  are  not  true, 
and  if  they  were,  they  are  things  which  you  yourself  induced  me 
to  do.  It  is  therefore  against  equity  that  you  should  set  them 
up  against  me.'  It  is  not  questioned  that  a  plaintiff  ought  to 
be  at  liberty  to  say  this,  if  it  is  true ;  the  only  question 
is  whether  he  is  vrrong  in  alleging  it  by  a  special  reply.  Now 
the  Order  XIX.  r.  2  says  that  after  the  plaintiff  has  delivered  a 
statement  of  claim,  and  the  defendant  a  statement  of  defence, 
set-off  or  counter-claim,  'the  plaintiff  shall  in  like  manner 
ddiver  a  statement  of  reply  (if  any)  to  such  defence,  set-off,  or 
counter-claim.'  There  is  no  limit  that  I  can  see  as  to  what  can 
be  said  in  reply  except  that  it  must  not  be  scandalous  or  irrele- 
vant. The  plaintiff  is  left  as  much  at  liberty  in  his  reply  as  in 
his  statement  of  claim.  In  the  present  case  the  plaintiff  says 
*  the  defendant  has  waived  his  rights.'  The  defendant  says  he 
ought  to  ail^e  this  by  amending  his  statement  of  claim,  not  in 
his  reply.  Of  course  if  the  rules  had  so  provided  expressly,  the 
Court  would  be  bound  by  them  ;  but  as  the  rules  have  not  so 
provided,  it  seems  to  me  most  illogical  that  the  plaintiff  should 
have  to  do  this.  The  rule  says  that  the  plaintiff  must  make  a 
statement  of  complaint,  and  of  the  relief  or  remedy  to  which  he 
claims  to  be  entitled.  It  is  no  part  of  the  statement  of  claim  to 
anticipate  the  defence,  and  to  state  what  the  plaintiff  would 
have  to  say  in  answer  to  it.  That  would  be  a  return  to  the  old 
inconvenient  system  of  pleading  in  Chancery,  which  ought 
eotainly  not  to  be  encouraged,  when  the  plaintiff  used  to  allege 
in  his  bill  imaginary  defences  of  the  defendant  and  make  charges 
in  reply  to  them.  I  am  of  opinion  that  independent^  of  the 
ibrms  given  in  the  schedule  to  the  orders,  in  the  plain  meaning 
of  the  rule,  the  reply  is  the  proper  place  for  meeting  the  defence 
by  confession  and  avoidance,  and  that  this  reply  does  no  more 
than  this." 

BramweDy  L.  J.,  in  giving  judgment,  said:  "I  am  inclined  to  BramweU, 
think  that  those  who  framed  these  orders  intended  that  the 
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parties  shonld  as  a  general  role  go  no  ftirtlier  tlian  the  reply  ; 
but  as  a  matter  of  right  that  the  parties  might  go  as  far  as  that, 
and  that  the  plaintiff  might  reply  specially,  and  might  also  at 
the  same  time  deny  such  allegations  in  the  plea  as  he  might 
think  lit.  It  would  sometimes  be  unjust  if  he  were  not 
at  liberty  to  do  so.  Suppose  a  defendant  pleaded  a  release,  the 
plaintiff  ought  to  be  allowed  to  plead  that  he  did  not  execute 
the  release,  and  that  if  he  did  execute  it,  that  he  was  induced  to  do 
so  by  fraud.  It  was  manifestly  the  intention  of  the  framers  of 
the  orders  that  the  pleading  was  to  go  as  far  as  the  reply. 
Under  the  old  practice,  if  the  defendant  desired  to  allege  any- 
thing by  way  of  confession  and  avoidance  in  answer  to  the 
plaintiff's  reply,  of  which  he  desired  to  give  evidence,  he  was 
obliged  to  allege  it  specially  in  his  rejoinder  ;  whether  that  is 
necessary  now  I  do  not  say.  If  it  is,  leave  to  do  so  must 
be  obtained.  But  with  the  reply  it  is  different ;  in  it  the 
plaintiff  can  and  must  allege  such  new  matter  if  he  relies  on  it. 
Jud^ent  In  the  appendix  several  instances  of  confession  and  avoidance 
"^f  n'^  J  J^  special  replies  are  given  ;  and  I  think,  therefore,  the  plaintiff 
may  traverse  the  allegation  made  in  the  defence,  or  confess  and 
avoid  them,  or  both.  The  2nd  rule  of  Order  XXIV.  appears 
decisive.  It  implies  that  the  reply  may  be  something  besides  a 
simple  joinder  of  issue,  and  it  may  be  said  even  without  leave 
of  the  Court.  It  amounts  almost  to  a  demonstration  that  the 
plaintiff  may  both  traverse  and  confess  and  avoid  in  his  reply. 
But  it  was  argued  that  this  is  a  matter  for  the  discretion  of  the 
Judge.  I  am  not  of  that  opinion.  The  2nd  rule  of  Order 
XIX.  says  that  the  plaintiff  shall  deliver  to  the  defendant 
a  statement  of  his  complaint  and  of  the  relief  to  which  he 
(claims  to  be  entitled.  In  the  present  case  the  fact  that  the 
defendant  had  waived  the  alleged  forfeiture  was  no  part  of  the 
plaintiff's  complaint  or  of  the  relief  which  he  claimed.  His 
complaint  is  that  the  defendant  had  broken  the  agreement,  and 
the  relief  he  prays  is  specific  performance  ;  and  it  seems  to  me 
that  it  would  be  out  of  place  and  illogical  if  this  new  matter  of 
the  reply  were  put  into  the  statement  of  claim,  and  certainly  the 
2nd  rule  does  not  require  that  it  should  be.  I  cannot  help 
thinking  that  it  would  be  a  mischievous  thing  to  anticipate  a 
defence  that  may  never  be  made.  If  the  plaintiff  were  to  do 
this,  he  might  also  anticipate  every  fonn  of  defence,  and  that 
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iroold  lead  to  great  length  of  pleading.  It  appears  to  me  that 
an  all^ation  that  the  defendants  had  waived  their  right  is 
more  cheaply,  conveniently,  and  compendiously  made  in  the 
reply  than  by  amendment  in  the  statement  of  claim.''  These 
judgments  may  be  taken  as  settling  the  law  that  a  plaintiff  in 
his  statement  of  claim  need  not  set  out  facts  in  anticipation  of 
the  possible  defences  of  the  defendant.  It  is  sufficient  that  the 
pleading  should  in  itself  contain  a  good  primd  facie  case  with- 
out reference  to  possible  objections  not  yet  urged. 

The  plamtiff  may  in  the  hody  of  kis  statement  of  claim  set  out 
mronsistent  facts  in  support  of  inconsistent  claims  for  relief — 
This  mle  seems  the  necessary  corollary  to  rules  1  and  8  of  Incon- 
Order  XVI.,  already  set  out  and  discussed  (see  ante,  pp.  2 —  fc^^y 
12),  and  to  mle  8  of  Order  XIX.,  which  is,  "  Every  statement  be  alleged 
of  claim  shaU  state  specificaUy  the  relief  which  the  plaintiff  jj  f^^^^ 
claimB  either  simply  or  in  the  alternative,  or  may  ask  for  sistent 
general  relief; "  and  it  was  acted  upon  in  the  Honduras  Inter-  ®^™^  ^^^ 
Oeeamc  Company  v.  Lefevre  and  Tucker  (see  ante,  p.  8),  Child 
v.  Stenmfiy  (see  ante,  p.  0),  and  Bayot  v.  Boston  (L.  R.  7 
Ol  D.  1). 

In  the  Honduras  Inter-Oceanic  Company  v.  Lefevre  and 
Tucker  the  plaintiff  first  alleged  that  Tucker  was  authorized  by 
Lefevre  to  make  the  contract  sued  on,  and  then  the  claim  Hmdura*, 
went  on  that  Lefevre  denied  this,  and  in  effect  said, "  If  the  Court  f  ^-  ^^-  ^- 
believe  Lefevre  I  allege,  in  the  alternative,  that  Tucker  had  no 
anUiority  from  Lefevre,  and  is  liable  to  me  accordingly."  Here 
were  certainly  two  inconsistent  sets  of  facts  alleged,  although 
the  plaintiff  did  not  specifically  in  the  first  instance  adopt 
them  both,  fife  stated  them  both,  adopted  one  set  of  facts, 
but  said  in  the  alternative  I  shall  if  necessary  adopt  the  other. 

In  ChUd  V.  Stenniny  it  was  very  much  the  same  thing.  Child  j. 
There  the  plaintiff  alleged  in  the  first  place  that  the  Stennings  '^^»»''*^- 
were  trespassers,  and  as  such  liable  to  him.  Then  he  set  out 
that  they  claimed  a  right  of  way  from  Wagner,  and  in  effect 
said  if  this  be  true  Wagner  is  liable  to  me.  The  plaintiff  here 
sets  out  both  sets  of  facts  on  the  face  of  the  pleading,  and  says 
he  shall  rely  upon  either. 

Bayot  V.  Ekiston  was  a  case  of  this  kind.    The  plaintiff  Bwjot  v. 
aUegcd  that  the  defendant  and  he  had  entered  into  an  agree-  ^^^^'^' 
naent  by  which  the  plaintiff  was  to  put  a  sum  of  £2,400  into  the 
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concern  and  go  ont  to  South  America  and  work  certain  estates 
for  the  joint  benefit  of  himself,  the  defendant,  and  a  third 
person  ;  that  the  agreement  of  partnership  was  only  to  be  for 
three  years  in  the  first  instance,  but  the  plaintiff  was  to  have 
a  right  of  continuing  it  for  a  term  of  twenty-one  years  if  he 
chose.  The  claim  then  alleged  that  the  plaintiff  went  to 
South  America,  and  had  greatly  improved  the  estates  in  ques- 
tion, but  that  the  defendant  refused  to  continue  the  enterprise 
any  longer,  had  sent  a  person  out  to  South  America  to  stop  the 
working  of  the  estates,  and  refused  to  honour  drafts  drawn  by 
the  plaintiff  for  the  ordinary  purposes  of  the  enterprise,  and 
according  to  the  agreement.  The  statement  of  claim  also 
averred  that  the  plaintiff  was  induced  to  enter  into  the  agree- 
ment by  the  representations  of  the  defendant  that  the  enterj)ri8e 
would  be  very  beneficial  for  the  plaintiff,  and  that  he  and  his 
cousin  were  to  be  partners  in  the  adventure  not  only  for  three 
years,  but  for  the  further  term  of  twenty-one  years,  and  that 
he  executed  the  agreement  with  the  intention  and  in  the  belief 
that  the  rights  of  partners  would  be  thereby  secured  to  his 
cousin  and  himself.  Under  these  circumstances  the  plaintiff 
claimed  by  his  statement  of  claim  a  declaration  that  he  was 
induced  to  execute  the  agreement  and  to  give  a  security  by 
which  the  defendant  was  enabled  to  obtain  payment  of  the 
2,400/.  by  the  misrepresentation  of  the  defendant  and  in 
ignorance  of  the  true  effect  of  such  agreement,  a  recission  of 
the  agreement  and  repayment  of  the  2,400/.,  and  a  declaration 
that  the  plaintiff  was  entitled  to  a  lien  on  all  the  assets  of  the 
adventure  for  the  2,400/.,  or  in  the  alternative  a  dissolution  of 
the  partnership  between  the  plaintiff  and  the  defendant,  and  to 
have  the  partnership  accounts  taken  and  assets  realized  and 
distributed.  Application  was  made  to  Vice-Chancellor  Bacon 
lor  an  order  confining  the  plaintiff's  claim  to  one  or  other  of 
the  causes  of  action  in  respect  of  which  he  by  his  claim  sought 
relief,  and  that  the  statement  of  claim  should  be  amended 
accordingly.  The  learned  judge  beuig  of  opinion  that  the 
statement  of  claim  disclosed  two  totally  inconsistent  states  of 
facts,  and  two  totally  different  forms  of  relief  upon  totally 
inconsistent  grounds,  made  the  order  asked  for.  The  plaintiff 
appealed,  and  the  Court  of  appeal  overruled  the  decision  in  the 
Court  below.    The  Lord  Chancellor,  in  giving  judgment,  said 
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that  he  thought,  independently  of  the  Judicature  Acte,  the  Judgment 
alternative  relief  claimed  could  have  been  given  ;  but  that  m  cL^^c 
any  case  those  Acts  had  enlarged  the  liberty  of  the  plaintiff  in  on  appeal. 
daiming  relief,  and  that  in  view  of  them,  the  matter  was  per- 
fectly dear.    It  must  be  remembered  that  his  lordship,  in  sug- 
gesting that  relief  might  have  been  given  in  a  similar  case 
before  the  Judicature  Acts,  was  referring,  not  to  common  law 
{toidings,  where  it  is  beyond  question  an  alternative  case  of  the 
kind  could  not  have  been  set  up,  but  to  pleadings  by  bill  in 
Chancery.    Bagot  v.  Eashn  is  not  such  a  strong  case  as  the 
two  quoted  before  it,  because  the  inconsistent  facts  do  not 
i^pear  so  clearly  in  the  body  of  the  claim  as  in  the  other  cases  ; 
but  80  far  as  it  goes,  it  is  an  authority  for  the  rule  stated,  that 
a  plaintiff  may  set  out  in  the  body  of  his  claim  inconsistent 
fects  in  support  of  a  claim  for  alternative  relief.    The  rule  Limit  to 
above  suggested  does  not  go  so  far  as  to  say  that  he  may  adopt  **»«  ^^^ 
as  his  own  both  inconsistent  sets  of  facts,  and  boldly  contradict 
himself  in  succeeding  paragraphs.    No  opinion  is  given  on  the 
question  whether  or  no  he  may  do  this  ;  but  the  point  is  of 
little  practical  importance,  for  it  is  generally  enough  for  the 
plaintiff  to  take  one  view,  allege  that  there  is  another  view,  set 
out  the  facts  in  support  of  it,  and  then  say  that  if  necessary  he 
will  abandon  the  first  and  adopt  the  latter  view. 

Statement  of  Defence. 

The  changes  made  by  the  new  practice  in  the  form  of  the 
statement  of  defence  and  the  character  of  the  averments  it  must 
contain  are  even  more  sweeping  than  in  the  case  of  the  statement 
of  claim.  First  of  all,  as  a  matter  of  form,  all  the  allegations 
contained  in  the  defence  must  be  arranged  in  numbered  para- 
g^afba,  as  in  a  statement  of  claim  ;  and  then,  as  a  matter  of 
labstance,  all  general  pleas,  under  which  the  defendant  might 
fonnerly  have  proved  a  variety  of  totally  different  defences,  are 
abdished,  and  every  defence  relied  on  must  be  pleaded  separately 
and  distinctly.  This  gets  rid  for  ever  of  the  plea  of  not  guilty 
or  the  general  issue,  as  it  was  called ;  and  the  learning  of  which  funeral 
the  old  works  on  pleading,  as  Bullen  and  Leake  and  Chitty,  are  SJoiUhod. 
folly  on  the  subject  of  what  can  be  proved  under  the  general 
180116,  is  now  quite  obsolete. 

There  is,  however,  one  exception  to  the  rule  abolishing  Except  in 
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the  case 
of  the  de- 
fence of 
''not  guilty 
by  sta- 
tute." 


In  what 
cases  the 
defence 
may  be 
pleaded. 


general  (lefences.  By  rule  16  of  Order  XIX.,  "  Nothing  in 
these  rules  contained  shall  affect  the  right  of  any  defendant  to 
plead  not  guilty  by  statute.  And  every  defence  of  not  gailty 
by  statute  shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statnte  has  heretofore  had.  But  if  the  defendant  so  plead,  he 
shall  not  plead  any  other  defence  without  the  leave  of  the  Court 
or  a  judge.''  The  effect  of  this  is  that  a  defendant  can  still  aa 
heretofore  plead  not  guilty  by  statute  in  a  certain  class  of  cases,, 
and  the  questions  then  arise,  In  what  cases  was  tliis  plea  allowed 't 
and  what  was  the  effect  of  it  ?  The  principal  cases  where  this- 
plea  could  be  pleaded,  and  as  a  defence  can  still  be  pleaded,  are: 
1.  By  11  &  12  Vict.  c.  44,  s.  10,  in  case  of  actions  brought 
against  justices  of  the  peace  for  anything  done  by  them  in  the 
execution  of  their  office.  2.  By  13  &  14  Vict.  c.  61,  s.  19,  iu 
case  of  actions  brought  against  the  bailiff  of  a  county  court,  or 
clerk  of  a  county  court  {Bew%  v.  RiUyy  11  C.  B.  484),  or  any 
person  acting  by  their  order  and  aid,  for  anything  done  iu 
obedience  to  a  warrant  of  the  court.  8.  In  cases  of  illegal 
and  irregular  distress  (11  Geo.  2,c.  19,  s.  21).  4.  Policeofficer» 
and  constables,  by  various  statutes,  where  they  are  sued  for 
anything  done  by  them  in  the  execution  of  their  office  (see  7 
Jac.  1,  c.  5  ;  and  21  Jac.  1,  c.  12,  s.  5  ;  10  Geo.  4,  c.  44,  s. 

41  ;  1  &  2  Wm.  4,  c  41,  s.  19  ;  2  &  8  Vict.  c.  98,  s.  8).  5.  In 
actions  against  any  officer  of  the  army,  navy,  marines,  customs, 
or  excise,  or  against  any  person  acting  under  direction  of 
the  commissioners  of  customs  for  anything  done  in  execution  of 
the  Customs  Acts  (by  16  &  17  Vict.  c.  107,  ss.  818, 817).   6.  By 

42  Geo.  8,  c.  85,  s.  6,  all  persons  holding  any  public  office,  civil 
or  military,  and  having  authority  to  commit  persons  to  safe 
custody,  for  any  act  done  by  them  in  execution  of  their  office, 
can,  when  sued  for  any  act  performed  by  them  in  the  discharge 
of  their  duty,  plead  not  guilty  by  statute.  7.  Generally  in 
case  of  penal  actions  (21  Jac.  1,  c.  4,  s.  4,  and  see  Earl  Spencer 
V.  Sivannell,  8  M.  &  W.  154  ;  Jones  v.  Williams,  4  M.  &  W. 
875).  8.  In  cases  where  persons  have  acted  in  pursuance  of  the 
24  &  25  Vict.  c.  96  (the  Larceny  Act)  ;  the  24  &  25  Vict.  c.  97 
(Malicious  Injuries  to  Property  Act) ;  the  24  &  25  Vict.  c.  99 
(the  Coinage  Act) ;  the  5  &  6  Wm.  4,  c.  50  (the  Highway  Act); 
or  under  the  subsequent  Acts  relating  to  highways ;  the  80  &  81 
Vict.c.  125  (the  Contagious  Diseases  Animals  Act).  This  does  not 
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profesB  to  be  an  exhaustive  list  of  tlie  eases  where  the  defence 
of  **  not  gaUtj  by  statute  "  can  be  pleaded,  but  it  includes  a 
great  majority  of  the  cases  ;  and  in  a  given  case  the  pleader  can 
have  no  difficulty  in  ascertaining  whether  there  is  any  statute 
aadiorizing  this  general  form  of  pleading. 

The  defendant  by  pleading  it  denies  his  liability  generally,  and  Effect  of 
practically  he  can  give  evidence  under  it  in  support  of  any  defence  JJ  rtatuL 
that  he  may  have.  As  to  the  form  of  the  plea»  rule  16  of  Order  p^rm  of. 
XTX.  ezpiessly  preserves  the  old  law  on  the  subject ;  and  this 
being  so,  it  would  seem  that  rule  21  of  Trinity  Term,  1858,  is  still 
in  force.  It  provides  :  ''  In  every  case  in  which  the  defendant 
shall  plead  the  general  issue  intending  to  give  the  special 
matter  in  evidence  by  virtue  of  an  Act  of  Parliament,  he  shall 
insert  on  the  margin  of  the  plea  the  words  'by  statute,' 
together  with  the  year  or  years  of  the  reign  in  which  the  Act 
or  Acta  of  Parliament  upon  which  he  relies  for  that  purpose 
were  passed,  and  also  the  chapter  and  section  of  each  of  such 
Acts,  and  shall  specify  whether  such  Acts  are  public  or  other- 
wise; otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded 
by  virtue  of  any  Act  of  Parliament ;  and  such  memorandum 
shall  be  inserted  in  the  margin  of  the  issue  and  of  the  Nisi 
Prius  record." 

A  defendant  may  plead  together  as  many  inconsistent  defences  Incon- 
as  he  pleases ;    and  to  do  this  he  does  not  now  need  the  ^^^^^ 
leave  of  the  Court.    See  Spurr  v.  Hally  L.  R.  2  Q.  B.  D.  615.  may  be 
When  the  new  system  first  came  into  operation,  it  was  urged  ^"^"^ 
in  several  cases  that  this  could  not  be  done.    The  first  re-  leave. 
ported  case  of  the  kind  is  Restell  and  Wife  v.  Steward  (W. 
N.  1875,  281),  before  Quain,  J.,  in  chambers.    This  was  an 
action  for  slander,  and  the  defendant  pleaded — (1)  that  he  did 
not  speak  the  words  complained  of;  (2)  that  he  did  not  speak 
them  maliciously ;  and  (8)  that  they  were  true  (justification). 
It  was  urged  that  such  inconsistent  defences  as  a  denial  and  ^^^V 
justification  could  not  be  pleaded  together;  but  the  learned 
judge  disallowed  the  objection.     Another  case  in  chambers 
upon  the  same  point  is  Bamkot  v.  Ham  (W.  N.  1876,  24).  f "]J^'^ 
This  was  an  action  for  money  lent,  and  the  defendant  had 
pleaded—- (1)  that  the  plaintiff  never  lent  the  money ;  (2)  that  if 
he  did,  he  lent  it  to  somebody  other  than  the  defendant ;  (8)  that 
the  defisndant  had  paid  the  money  ;  and  (4)  that  the  plaintiff 
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had  released  the  defendant  from  the  payment  of  it.  Objection 
waa  taken  that  all  these  inconsistent  defences  could  not  be 
pleaded  together ;  but  Mr.  Justice  Lindley  overruled  the  objec- 
tion, remarking  that  when  the  old  fonn  of  pleading  is  ap}di- 
cable  there  is  no  objection  to  it.  The  defendant  was  entitled  to 
say  that  the  money  was  never  lent  to  him,  and  that  if  it  was 
he  has  paid  it  or  been  released. 

But  although  a  defendant  may  thus  generally  plead  together 
several  distinct  and  inconsistent  defences,  the  question  has 
been  raised  whether  he  can,  in  respect  of  the  same  portion  of 
the  statement  of  claim,  pay  money  into  Court  and  also  deny 
the  plaintiff's  right  to  sue.  That  the  defendant  may  pay 
money  into  Court  with  respect  to  one  cause  of  action  in  the 
claim  or  one  part  of  the  same  cause  of  action  where,  as  in  the 
case  of  a  claim  for  money  or  goods,  it  can  be  separated,  and 
deny  the  plaintiff's  right  to  recover  with  respect  to  another, 
there  is  no  doubt  whatever  ;  but  the  question  is,  can  the 
defendant  in  the  same  breath,  and  with  respect  to  the  very  same 
matter,  in  effect  say  to  the  plaintiff,  ^*  You  have  no  cause  of 
action  against  me,  but  I  pay  so  much  into  Court  as  all  you  are 
entitled  to  in  respect  of  that  cause  of  action."  There  is  one 
case  under  the  new  practice  where  this  seems  to  have  been 
done.  The  case  was  Potter  v.  The  H&nie  and  Colonial  Insurance 
Company  (not  reported,  but  refen-ed  to  in  Spuir  v.  Hall,  post), 
and  there  the  Court  of  Appeal  allowed  a  defendant  sued  upon  a 
marine  policy  to  plead  together  unseaworthiness  and  payment 
into  Court. 

The  whole  subject  underwent  a  careftd  examination  in  the 
case  of  Spurr  v.  Hall  (L.  K.  2  Q.  B.  D.  615).  The  statement 
of  claim  and  defence  in  this  case  will  be  found  set  out  in  the 
text,  page  311,  post,  to  which  the  reader  is  referred.  The 
plaintiff  gave  notice  of  motion  that  paragraph  9  of  the  state- 
ment of  defence  might  be  amended  by  specifying  the  cause  or 
causes  of  action  in  respect  of  which  the  payment  was  made,  or 
tiiat  so  much  of  the  defence  as  denied  the  allegations  in  the 
statement  of  claim  might  be  struck  out  as  embarrassing.  The 
case  came  before  the  Queen's  Bench,  and  after  consideratioD, 
Mr.  Justice  Field  delivered  the  following  judgment  for  him- 
self and  Mdlor,  J.  His  Lordship  said :  "  This  case  ndnt 
a  question  of  very  general  importance,  viz.,  whether,  in  an 
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action  fbr  muBanoe  bronght  since  the  coming  into  operation 
of  the  Sapi^eme  Court  of  Judicatore  Act,  1875,  payment  into 
Court  can  be  pleaded  in  answer  to  the  same  causes  of  action 
as  to  which  a  denial  of  the  plaintiff's  right  of  action  is  also 
pleaded.    The  action  is  brought  fbr  three  things ;  first,  for  per- 
manent damage  caused  to  the  plaintiff's  reversion  by  inter- 
fering with  light ;  secondly,  fbr  interfering  with  a  water-spout ; 
and,  thirdly,  for  taking  away  a  stone  from  a  wall  belonging  to 
the  plaintiff.    The  defimdants  have  pleaded,  denying  the  plain- 
dff*8  right  to  sue  as  reversioner,  denying  that  the  dwelling- 
house  in  question  is  interfered  with,  denying  the  right  to  h'ght, 
and  denying  that  the  plaintiff  has  been  injured  cither  by  the 
interiiirence  with  the  water-spout  or  by  the  remo\  al  of  tiie 
stone.    An  these  defences  the  defendants  have  a  perfect  right  to 
put  into  the  record  together ;  but  they  have  also  pleaded  in 
the  foUowing  words.    [The  learned  Judge  then  read  the  9th 
paragraph  of  the  defence,  which  see,  at  page  315,  post,'}    The 
result,  thereibre,is  that  the  defendants  have  paid  £20  into  Court  Jadgment 
in  req)ect  of  the  same  causes  of  action  as  those  the  existence  of  ^^  ^^®^^*  ^' 
which  they  deny.    ...    In  the  first  place,  the  pleadings 
are  dearly  inconsistent,  but  ever  since  the  statute  enabling 
several  pleas  to  be  pleaded  together  (4  &  5  Anne,  c.  16,  s.  4), 
it  has  been  held  to  be  no  cause  for  objecting  to  pleas  that  they 
ve  inconsistent  ^ith  each  other,  and  such  pleas  have  been 
bsbitnaOy  pleaded  together.     But  this  permission  has  never 
been  extended  to  pleas  of  payment  into  Court,  which  stand 
upon  a  different  footing.    Before  the  Judicature  Acts  (except 
in  certain  instances  specified  in  the  Common  Law  Procediue 
Act,  1852,  s.  4),  leave  was  wanted  to  plead  several  pleas  to- 
gether, and  payment  into  Court  was  never  permitted  to  be  pleaded 
together  with  any  other  plea  to  the  same  cause  of  action.    The 
qoertion  before    us  now  is  whether   any   change   has  been 
introduced   as   to    this   by   the   Judicature   Acts.      Under 
ihoae  Acts,  no  leave  to  plead  several  defences  together    is 
vanted,  and  the  only  remedy  which  the  plaintiff  has  when 
defences  are  imparoperiy  joined  is  to  apply  under  Order  XXYII. 
r.  1  [the  teamed  Judge  read  it],     llie  question  which  we 
have  to  decide  is  whether  pleading  payment  into  Court  in  such 
tt  actkm  and  in  such  a  form  as  the  present,  covering  as  the 
paragEsph  doei  the  causes  of  action  denied  by  tiie  previous 
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Pield,  J.  paragraphs,  tends  "  to  prejudice,  embarrass,  and  delay  the  fiair 
trial  of  the  action."  It  was  argued  for  the  defendants  that  it 
would  be  convenient  that  they  should  be  allowed  to  pay  money 
into  Court  without  admitting  the  plaintifTs  right  of  action. 
It  was  said  that  the  action  is  brought  by  the  plaintiff  to  recover 
money,  and  the  defendants  ought  to  be  able,  if  they  so  wish, 
to  let  him  take  the  money  he  claims  without  at  the  same  time 
being  obliged  to  admit  his  right ;  and  the  defendants  daim  to 
be  entitled  to  plead  payment  into  Court  in  this  way  under 
Order  XXX.  r.  1.  But  that  rule  is  controlled  by  the  otlier 
rules  in  the  same  order,  and  a  defendant  cannot  pay  into  Court 
under  rule  I  in  this  form,  under  such  circumstances  as  would 
render  the  provisions  of  rule  4  inoperative.  The  only  aath(nify 
which  was  cited  for  the  defendants  was  Potter  v.  The  Home  and 
GohnM  Insurance  Company,  a  case  which  was  afterwards  tried 
before  me,  when  the  Court  of  Appeal  allowed  the  defendants  to 
plead  unseaworthiness  and  payment  into  Court.  The  case  waa 
not  argued  on  that  point,  but  still,  if  it  had  been  exactly  similar 
in  its  circumstances  to  the  present  case,  it  would  be  an  autho- 
rity for  allowing  the  defence  to  be  pleaded.  But  the  present 
case  is  very  different,  and  is  an  action  of  a  peculiar  character^ 
DisiiDctioii  showing  peculiar  consequences.  It  is  in  its  main  intent  and 
***^®®'^      purview  an  action  of  nuisance  which  was  originally  introduced 

actions  for  o         «f 

nnisanoe  in  substitution  for  an  old  writ,  by  which  the  nuisance  could  be 
^1*^^  abated.  Now,  in  actions  for  nuisance,  damages  up  to  the 
upon  this  commencement  of  the  action  only  can  be  recovered,  and  not 
P**"**-  damages  for  injury  to  the  saleable  value  of  the  property  ;  and 

tlie  consequences  of  allowing  the  two  defences  to  stand  together 
would  be  this.  It  is  probable,  looking  to  the  circumstances  of 
the  case,  that  the  plaintiff  would  be  advised  to  take  the  £2(h 
out  of  Court,  and  then  a  difficulty  would  arise.  If  he  had 
established  his  right  upon  a  traverse  of  the  defendants'  pleading 
in  bar,  he  would  have  been  entitled  to  bring  a  fresh  action  for 
any  further  damage  done,  and  it  is  clearly  established  that  la 
that  new  action  he  would  be  entitled  to  recover  exemplary  and 
vindictive  damages,  for  if  it  were  otherwise,  as  has  been  said, 
the  wrongdoer  could  forcibly  purchase  the  property  to  which 
the  injury  was  done.  But  how  is  the  plaintiff,  in  the  present 
action,  if  he  wishes  to  exercise  his  rights  under  rule  4  by  fafc^iwg 
the  20^.  in  satisfaction,  to  deal  with  the  defenoes  denying  hia 
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Tight  of  action  ?    If  he  admits  those  allegations^  there  is  this 
anomaly^  that  he  wonld  admit  he  had  no  right,  and  yet  recover 
damages  for  breach  of  his  right ;  and  as  to  costs,  instead  of 
taxing  his  whole  costs  and  bringing  a  new  action,  he  wonld 
probably  have  to  pay  the  costs  of  all  the  other  issues.    Again, 
what  would  happen  with  his  new  action  ?    In  that  action  the 
defendants  wonkL  pay  into  Court  perhaps  £5,  and  go  on  in  the 
same  way  as  often  as  the  plaintiff  sued  them,  until  at  last,  when 
the  witnesses  are  dead  and  the  means  of  proring  the  case  are 
lost,  the  defendants  could  defeat  the  plaintiff  without  offering  any 
satia&ction  by  denying  his  right  and  putting  him  to  the  proof 
of  it    We  think  that  if  acts  haye  been  done  by  a  defendant 
which  amount  to  an  assertion  of  ownership,  or  inflict  injury  on 
the  plaintiff's  property,  and  the  defendant  is  sued,  he  must  say 
whether  he  denies  the  plaintiff's  right  or  admits  it,  and  must 
{dead  in  such  a  manner  that  the  plaintiff,  if  he  succeeds  in 
proving  his  right,  may  be  enabled  in  a  second  action  to  claim 
substantial  damages  in  the  event  of  any  new  injury.     The 
order  will  therefore  be  that  the  9th  paragraph  of  the  statement 
of  defence  be  struck  out,  and  the  sum  of  £20  be  returned  to  the 
defendants,  unless  they  elect  within  forty-eight  hours  to  amend 
their  i^eadingB  so  that  the  defence  of  payment  into  Court  shall 
not  cover  any  of  the  causes  of  action  which  are  denied." 

This  case  is  only  an  authority  for  the  proposition  that  a  Payment 
defence  of  payment  into  Court  cannot,  in  the  case  of  an  action  ^  ^'"* 
for  a  nuisance  to  land,  be  pleaded  along  with  a  defence  denying  pleaded 
the  plaintiff's  title.    And  it  has  recently  been  decided  by  the  ^*  rfghUn 
Court  of  Appeal,  reversing  the  decision  of  the  Exchequer  other 
Division,  that  as  a  general  rule  payment  into  Court  and  denial  *^^^"- 
of  the  plaintiff's  right  to  sue  ought  to  be  allowed  to  be  pleaded 
together.    The  Court,  however,  intimated  that  this  general  rule 
might  not  extend  to  actions  involving  questions  of  character  or 
tiOe,  or  charges  of  fraud.     Burdan  v.  Greenwood,  W.  N. 
Ig78,  178. 

A  defendant  will  wish  either  to  admit,  to  deny,  or  to  confess  Lines  of 
and  avoid  the  allegations  contained  in  the  daim;  and  when  he  ^^^  ^ 
wishes  to  deny  them,  will  either  have  to  deny  that  the  contract  defendant. 
oir  tort  sued  on  was  made  or  committed  in  fact,  or  to  deny 
the  sniBcioicy  in  law  of  the  contract  with  reference  to  the  way 
it  was  entered  into,  or  the  evidence  by  which  it  is  proved. 
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Order  XIX.  r.  17,  applies  to  the  case  of  a  defendant  wishing 
to  admit  some  allegation  in  the  previous  pleading.  It  says : 
"Every  allegation  of  fact  in  any  pleading  in  an  action,  not 
being  a  petition  or  simimons,  if  not  denied  specifically  ,ix  by 
necessary  implication,  or  stated  to  be  not  admitted  in  the  plead* 
ing  of  the  opposite  party,  shall  be  taken  to  be  admitted,  except 
88  against  an  in&nt,  lunatic,  or  person  of  unsound  mind  not 
so  found  by  inquisition."  Therefore  the  proper  course  to  be 
taken  by  a  defendant  wishing  to  admit  an  allcgati<Hi  is  to  take 
no  notice  of  it  whatever.  Do  not  trouble  specially  to  admit 
it ;  tliat  is  unnecessary,  and  the  insertion  of  anytliing  unneces- 
sary in  pleading  is  prolixity.  Of  course  if  the  defendant  admits 
part  but  denies  another  part  of  the  same  allegation  or  the  same 
paragraph,  it  may  be  convenient  specially  to  aver  that  he  ad- 
mits so  and  so  and  denies  the  rest;  but  where,  as  constantly 
happens,  there  are  two  or  three  paragraphs  in  the  statement  of 
dsdm  which  the  defendant  does  not  call  in  question,  it  is  sm> 
plusage  specially  to  plead,  as  is  often  done,  that  *^  the  defendant 
admits  the  allegations  contained  in  the paragraphs." 

Coming  next  to  the  case  where  the  defendant  wishes  to  deny 
the  allegations  or  certain  of  them  contained  in  the  claim,  Uie 
rule  last  quoted  (rule  17)  should  still  be  present  to  the  mind  of 
the  pleader.  He  must  take  care  specially  to  deny  the  allegations 
that  he  disputes,  or  say  that  he  does  not  admit  them;  other- 
wise they  will  be  taken  to  be  admitted.  And  any  kind  of 
a  denial  will  not  do.  It  must  be  a  denial  in  strict  conformity 
with  two  rules  of  the  new  practice,  to  which  attention  is  now 
directed.  The  first  of  these  rules  is  rule  20  of  Order  XIX. 
"  It  shall  not  be  sufficient  for  a  defendant  in  his  defence  to 
deny  generally  the  fietcts  alleged  by  the  statement  of  daim,  or 
for  a  plaintiff  in  his  reply  to  deny  generally  the  fibcts  alleged  in 
a  defence  by  way  of  counter-claim;  but  each  party  must  deal 
specifically  with  each  allegation  of  &ct  of  which  he  does  not 
admit  the  truth."  The  next  is  rule  22  of  the  same  Order. 
^  When  a  party  in  any  pleading  denies  an  allegation  of  &ct  in 
the  previous  pleading  of  the  opposite  party  he  must  not  do  so 
evasively,  but  answer  the  point  of  substance.  Thus»  if  it  be 
alleged  that  he  received  a  certain  sum  of  money,  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular  amount,  but 
he  must  deny  that  he  received  that  sum  or  any  part  thereof,  or 
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dae  set. oat  how  mnch  he  received.  And  so  when  a  matter  of 
&ct  is  alleged  with  divers  circmnstances,  it  shall  not  be  suffi- 
cient to  deny  it  as  alleged  along  with  those  circomstances,  bat 
m  hir  and  substantial  answer  must  be  given." 

The  first  case  in  which  these  rules  came  before  the  Courts  for 
interpretation  was  the  case  of  Thorp  v.  Bold»worth  (L.  R.  Thorp  t. 
S  Ch.  D.  687),  and  the  importance  of  the  judgment  given  by  ^^^^ 
the  Master  of  the  Bolls  will  excuse  the  length  at  which  it  is 
stated  here.  The  action  was  brought  by  the  plaintifib  for  the 
purpose  of  obtaining  a  dissolution  of  their  partnership  with  the 
defendant.  The  statement  of  claim  allied  that  in  August, 
1875,  the  plaintiffs  and  defendant  agreed  to  take  a  lease  of  a 
brick-field  and  carry  on  in  partnership  the  business  of  brick 
mannfificturers,  and  that  in  pursuance  of  such  agreement  the 
plaintifb  procured  to  be  granted  to  them  a  lease  of  the  premises, 
and  had  since  purchased  the  plant  and  stock-in-trade  of  the 
fixmer  lessees.  In  paragr^h  8  they  went  on  to  allege  that 
early  in  the  same  month  they  and  the  defendant  caused  draft 
articles  of  partnership  to  be  prepared  for  the  purpose  of  defining 
the  terms  of  the  partnership;  &at  the  said  draft  articles  were 
considered  and  approved  by  the  plaintifls  and  defendant  at  an 
interview  between  them  on  the  17th  September,  subject  to  their 
being  submitted  by  the  defendant  to  his  solicitor,  and  being  re-  Resnmi 
viKd  and  finally  settled  by  him;  that  the  said  draft  had  not  p^plead- 
yet  been  revised,  and  the  articles  had  not  yet  been  executed; 
tliit  altiioogh  the  draft  articles  were  only  settled  subject  to 
revision,  the  terms  of  the  arrangement  between  the  plaintiffs 
and  defendant  as  therein  provided  were  definitely  agreed  upon 
it  the  interview,  and  the  defendant  procured  the  plaintiff  to 
sign  the  draft  articles  to  prevent  any  question  being  raised  by 
him  as  to  the  terms  agreed  upon;  and  that  neither  the  de- 
fendant nor  his  solicitor  had  intimated  any  objection  to  the 
toms  of  the  said  draft  articles.  There  were  other  averments 
in  the  claim  which  it  is  not  necessary  to  set  out  fox  the  present 
purpose.  In  his  defence  the  defendant  admitted  that  he  had 
witli  the  plaintiffs  to  enter  into  partnership  and  take  a 
as  alleged  by  the  plaintiff,  and  that  in  doing  so  he  had 
nlied  on  the  sum  which  he  required  as  his  share  of  the  capital 
being  advanced  by  his  trustees,  who  had  since  reftised  to  make 
the  advance,  and  proceeded  as  follows:  "With  respect  to 
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paragraph  3,  the  defendant  says  that  his  solicitors  abstained 
from  finally  revising  and  settling  the  draft  articles  of  partner- 
ship until  the  said  trustees  should  deteimine  whether  or  no 
they  would  make  the  above-mentioned  advance.  T'he  defendant 
denies  that  the  terms  of  the  arrangement  between  himself  and  the 
2)Iaintiff  were  defmiteJy  agreed  upon  as  alleged'^  The  case  then 
came  before  the  Master  of  the  Rolls  on  a  motion  by  the  plaintiff 
Thorp  V.  for  final  judgment  under  Order  XL.  r.  11.  In  giving  judgment 
^g^'  his  Lordship  said:  "  It  is  as  well  to  say  that  in  construing  the 
Jessel,  M.  pleadings  with  r^ard  to  Order  XIX.  r.  2^,  I  shall  constme 
them  strictly.  It  was  intended  that  they  should  be  construed 
strictly,  in  order  specially  to  enable  the  plaintiff  to  know  what 
the  real  issue  between  him  and  the  defendant  was.  The  whole 
object  of  pleading  is  to  bring  the  parties  to  an  issue,  and  the 
meaning  of  the  rules  of  Order  XIX.  was  to  prevent  the  issue 
being  enlarged,  which  would  prevent  either  party  from  knowing, 
when  the  cause  came  on  for  trial,  what  the  real  point  to  be  dis- 
cussed and  decided  was.  In  &ct  the  whole  meaning  of  the  system 
is  to  narrow  the  parties  to  definite  issues,  and  thereby  to  diminish 
expense  and  delay,  especially  as  regards  the  amount  of  testi- 
mony required  on  either  side  at  the  hearing.  The  11th  rule  of 
Order  XL.  enables  the  plaintiff  or  defendant  to  get  rid  of  so 
much  of  the  action  as  to  which  there  is  no  controversy.  That 
is  the  meaning  of  it.  It  may  be  that  the  whole  issue  may  not 
be  in  controversy,  and  thereupon  either  party  may  be  entitled  to 
move  on  admissions  of  fact  in  the  pleadings.  What  amounts 
to  admissions  of  fact  in  a  pleading  is  defined  by  the  17th  rule 
of  Order  XIX.  '  Every  allegation  of  fact  in  any  pleading 
....  if  not  denied  specifically  or  by  necessary  implica- 
tion, or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted.'  Consequently, 
all  you  have  to  find  is  no  specific  denial  or  no  definite 
Meaning  refusal  to  admit.  Then  the  question  is  what  'if  not  speci- 
" specific-  fi^^y  denied'  means,  and  that  is  again  defined  in  subse- 
ally  do-  quent  rules.  The  20th  rule  says  [his  Lordship  read  it]. 
There  it  will  be  seen  it  is  not  merely  denial  that  is 
meant,  but  the  rule  covers  non-admission,  for  each  party  is 
to  deal  specifically  with  every  allegation  of  fact  of  which  he 
does  not  admit  the  truth.  Therefore  he  must  be  quite  as 
specific  under  the  20th  rule  when  he  does  not  admit  as  when  he 
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flajB^I  deny.'  In  feet  they  are  both  covered  by  the  20th  Judgment 
nde.  Then  in  order  that  there  shall  be  no  mistake  as  to  the  ^  K*^n- 
meaning  of  the  word  *  specifically '  in  the  20th  rule,  the  22nd  tinned. 
rule  says  this  [his  Lordship  read  the  rule].  Applying  that  role 
to  the  pleadings  in  the  present  case,  let  us  see  what  comes  of  it. 
The  |daintiffit  allege  an  agreement  to  take  a  lease  and  carry  on 
a  partnership.  They  all^e  that  in  pursuance  of  the  agreement 
they  took  a  lease,  and  that  the  draft  articles  were  prepared  to 
dtfne  the  terms  of  the  partnership  ;  that  there  was  an  inter- 
Tiew  on  the  17  th  September,  and  that  the  same  were  approved 
by  the  parties,  snbject  to  being  submitted  by  the  defendant  to 
his  solicitor,  and  being  revised  and  finally  settled ;  that  the 
draft  had  not  yet  been  revised  and  the  articles  had  not  yet  been 
execated,  and  that,  although  the  draft  articles  were  only  settled 
flabject  to  revision,  the  terms  of  the  arrangement  between  the 
pbuntifih  and  the  defendant  as  therein  provided  were  definitely 
agreed  upon  at  the  said  interview,  and  the  defendant  procured 
the  plaintiff  Stackpoole  to  ftign  the  draft  articles  in  order  to 
prevent  any  question  being  raised  by  him  as  to  the  terms 
agreed  upon.  The  defendant  does  not  deny  a  word  of  these 
allegations,  except  that  part  which  alleges  that  the  terms  were 
definitely  settled,  and  as  to  that  he  says:  'The  defendant  i>efend&nt 
denies  that  the  terms  of  the  arrangement  between  himself  and  ™^"^  ^^ 

^  precisely 

the  piaintiflBEi  were  definitely  agreed  upon  as  alleged.*  Now  what  he 
that  is  evasive.  '  As  alleged '  means  the  whole  allegation  in  ?^®^"  ^ 
the  statement  of  claim,  not  the  allegations  of  the  particular 
paragraph.  I  cannot  tell  from  his  pleading  what  part  of  the 
allegation  of  the  plaintifBs  the  defendant  intends  to  deny.  He 
may  intend  to  deny  that  the  terms  were  definitely  agreed  upon 
at  the  interview  of  the  17th  September,  although  they  were  at 
tome  other  day,  or  he  may  have  some  peculiar  view  as  to  the 
meaning  of  th&  word  '  definitely.'  He  may  not  be  able  to  say 
that  the  tenns  were  not  arranged  as  agreed  upon,  but  he  may 
take  the  word  ^definitely,'  because  he  thinks  it  may  give  him 
tome  mode  of  escape.  I  cannot  make  out  what  he  means.  He 
is  boond  to  deny  tliat  any  agreements  or  any  terms  of  arrange- 
ment were  ever  come  to,  if  that  is  what  he  means  ;  if  he  does 
not  mean  that,  he  should  say  there  were  no  terms  of  arrange- 
ment oome  to,  except  the  following  terms,  and  then  state  what 
the  terms  were ;  otherwise  there  is  no  specific  denial  at  all. 
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Mr.  Gookson  submitted  to  me  that  it  was  a  great  hardship  on 
a  defendant  who  was  asked  to  perform  a  parol  agreement,  the 
terms  of  which  were  not  accnratdj  stated  bj  the  plaintiflH,  to 
be  compelled  by  his  own  pleadings  to  state  what  the  terms  were. 
It  wonld  be  a  very  extraordinary  notion  of  the  administration 
of  justice  to  treat  sach  a  complaint  seriously.  It  is  the  veiy 
object  we  have  always  had  in  view  in  pleading  to  know  what 
the  defendant's  version  of  the  matter  is  in  order  that  the  parties 
may  come  to  an  issue.  If  yon  have  an  agre^nent  for  a  lease 
containing  fifty  stipulations  made  by  parol,  and  the  jdaintiff 
and  the  defendant  both  agreed  that  there  was  such  an  agree* 
ment,  and,  except  as  to  one  of  the  fifty  stipulations  that  it  had 
been  carried  out  and  acted  upon,  what  would  be  said  of  a  Court 
of  Justice  if  it  allowed  the  defendant  simply  to  deny  that  there 
was  any  such  agreement  as  alleged,  so  that  the  plaintiff  should 
be  compelled  to  come  to  trial  with  witnesses  to  prove  every  one 
of  the  fifty  stipulations  of  the  agreement.  Of  course  tine  de- 
fendant ought  to  admit  that  forty-nine  were  made,  and  deny 
the  fiftieth,  and  then  the  cause  would  come  to  trial  upon  tiie 
question  whether  the  fiftieth  stipulation  alleged  did  or  did  not 
form  part  of  the  agreement.  That  is  not  hard  upon  a  de- 
fendant :  it  is  the  proper  mode  of  carrying  on  the  adnunistration 
of  justice.  That  is  the  meaning  of  the  rales,  and  I  have  said  as 
much  as  I  have  done  that  solicitors  maybe  aware  in  ftitnre  that 
I  shall  insist  upon  the  rules  of  pleading  being  complied  witii." 
His  Lordship  then  entered  final  judgment  for  the  plaintiff. 

Byrd  v.  Nunn  (L.  R.  5  Ch.  D.  781)  is  a  case  to  a  like  efifect. 
It  was  an  action  for  specific  performance.  The  plaintiff 
delivered  a  statement  of  claim,  of  which  the  foUowing  is  the 
paragraph  material  to  the  present  purpose  :  *'  On  the  20th  day 
of  Feb.,  1865,  the  defendant's  predecessor  in  title,  John  Hutl^, 
of  1  and  2,  High  Street,  Bloomsbury,  in  the  county  of  Middle- 
sex, provision  merchant,  agreed  by  writing  und^  the  hand  of 
his  i^ent,  thereunto  lawfiilly  andiorijced  by  writing,  with  the 
plaintiff's  predecessor  in  title,  Anthony  Byrd,  of  14,  Wallbrook 
Road,  East  Hill,  Hoxton,  in  the  same  county,  to  grant  to  the 
said  Anthony  Byrd  a  lease  of  the  freehold  house  and  premises  No. 
77,  Cross  Street,  late  80,  Cross  Street,  Islington,  for  a  term  of 
twenty-one  years  from  the  29th  day  of  September,  1865,  at  a  rmt 
of  60^.  per  annum  clear."  The  first  paragraph  of  defendant's  state- 
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ment  of  defence  wa8  as  follows :  *'  The  defendant  denies  that  on  the 
20th  of  Febrnary,  1865,  the  defendant's  predecessor  in  title, 
John  Hntkjy  of  Nob.  1  and  2,  High  Street,  Bloomsbury,  in  the 
oonnty  of  Middlesex,  provision  merchant,  agreed  by  writuig 
nnder  the  hand  of  his  agent,  thereunto  lawfully  authorized  by 
writing,  with  the  plaintiff's  alleged  predecessor  in  title,  Anthony 
Byrd,  of  14,  Wallbrook  Road,  East  Hill,  Hoxton,  in  the  same 
ooonty,  to  grant  to  the  said  Anthony  Byrd  a  lease  of  the  free- 
bold  house  and  premises  No.  77,  Gross  Street,  late  80,  Cross 
Stzeet,  Islington,  for  a  term  of  twenty-one  years  from  the  20th 
dsy  of  Sq)tember,  18G5,  at  a  rent  of  £60  per  annum  clear.  On  the 
20th  of  July,  1865,  the  said  John  Hutley  was  of  unsound  mind, 
although  not  so  found  by  inquisition,  and  he  was  wholly 
incapable  of  lawfully  authorizing,  and  did  not  lawfully 
authorize,  any  person  as  his  agent  to  sign  any  such  agree- 
ment as  is  in  the  plaintiff's  statement  of  claim  alleged."  The 
defendant  then  denied  seyeral  other  allegations,  and  alleged  that 
the  plaintiff  had  been  in  possession  as  a  yearly  tenant  only ;  and 
the  5th  paragraph  was  as  follows : — "  The  defendant  denies  tiiat 
any  agreement  for  a  lease  of  the  said  premises  to  the  plaintiff 
or  his  allied  predecessor  in  title  was  ever  made,  entered  into, 
or  signed  by  the  said  John  Hutley  or  any  person  by  him  law- 
folly  anthorized."  On  the  action  coming  on  for  trial,  plaintiff's 
counsel  contended  that  on  the  pleadings  the  defendant  could  not 
deny  the  agreement  alleged  in  the  claim,  and  that  the  agent 
was  authorized  to  make  it. 

Fry,  J. :  '*  This  is  a  claim  for  specific  performance  of  an  Judgment 
agreement  entered  into  in  1865  by  the  agent  of  a  person  named  ^^  ^^'  ^' 
Hntley,  and  the  present  question  is  simply  whether  the  state- 
ment of  defence  has  raised  the  issue  that  the  agent  was  in  fact 
not  anthorized  by  Hutley,  and  in  my  opinion  that  issue  is  not 
raised.  The  statement  of  defence  is  in  these  terms  [his  Lord- 
ship then  read  the  first  paragraph].  It  is  evident  that  a  denial 
of  the  allegation  in  the  claim  is  justified  if  any  one  of 
seferal  circumstances  is  not  true.  For  instance,  if  the  agree- 
ment was  entered  into  on  the  19th  of  February  instead  of  on  the 
20Ch,  or  if  John  Hutley  had  not  been  of  Nos.  1  and  2,  High 
Street,  Bloomsbury,  and  so  of  many  other  circumstances.  This 
appears  to  me  exactly  a  case  within  Order  XIX.,  rule  17,  and 
these  is  no  sofBcient  denial  of  any  particular  allegation.  But  in 
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the  latter  part  of  the  paragraph  I  find  an  all^ation  of  the  fact 
that  Hiitley  was  of  unsound  mind,  and  that  is  followed  by 
a  conclusion  that  in  consequence  of  his  being  of  unsound  mind 
he  was  ihcapable  of  authorizing  an  agreement.  This  is  a  sub- 
stantial answer,  and  in  my  opinion  does  satisfy  the  rule,  aasom- 
ing  that  the  point  on  which  the  defendant  means  to  rely  is  the 
unsoundness  of  Hutley's  mind.  If  the  defendant  meant  to  rely 
on  anything  more,  I  think  that  a  substantial  answer  has  not 
been  given.  The  statement  of  defence  denies  several  &cts,  and 
follows  that  denial  by  an  allegation  of  one  particular  &ct  which 
justified  that  denial,  but  there  is  no  allegation  of  any  other  par- 
ticular fact  which  would  justify  any  other  part  of  that  denial. 
There  is  no  doubt  a  denial  in  par^raph  5  that  any  agreement* 
for  a  lease  had  been  made  or  entered  into  by  John  Hutley,  or  by 
any  person  lawfully  authorized  by  him  ;  but  that  does  not  as  it 
stands  enable  the  defendant  to  go  into  evidence  as  to  the 
authority  of  the  agent,  assuming  the  soundness  of  the  mind  of 
Hutley.  It  appears  to  me  that  there  are  several  possible  facts 
which  might  justify  the  denial.  It  would  be  justified  first  if 
John  Hutley  was  of  unsound  mind ;  secondly,  if  though  of 
sound  mind,  he  did  not  authorize  the  agent  to  contract ;  thirdly, 
if  the  agent,  though  authorized,  could  not  for  some  reason  law- 
fully contract.  I  find,  therefore,  at  least  three  facts  which  would 
justify  the  denial,  and  one  of  them  alone,  viz.,  the  incapacity  of 
Hutley,  alleged  as  a  &ct.  I  come,  therefore,  to  the  conclusion 
that  that  denial,  being  justified  by  a  fact  specifically  alleged, 
must  be  taken  to  refer  to  that  specific  fact,  and  not  to  the 
others.  If  the  defendant  desired  to  set  up  any  other  matter  of 
fact  which  would  have  led  to  the  same  conclusion,  he  should 
have  done  so  substantiaUy  and  specifically,  and^should  have  called 
the  attention  of  the  plaintiff  to  that  fact."  His  Lordship  refosed 
leave  to  amend  the  statement  of  defence  by  adding  an  allegation 
that  the  agent  was  not  authorized  to  make  the  agreement. 

The  case  went  to  the  Court  of  Appeal,  which  confirmed 
the  judgment  of  Mr.  Justice  Fry.  In  giving  judgment, 
Thesiger,  L.  J.,  made  the  following  remarks.  He  said  :  "  The 
question  remains  whether  the  defendant  has  sufficiently  pleaded 
in  his  statement  of  defence  the  point  which  he  now  desires  to 
raise.  I  agree  with  the  learned  Judge  that  he  has  not  done  so. 
A  variety  of  matters  are  set  forth  in  the  statement  of  claini 
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showing  the  plaintiff's  cause  of  action,  namely,  that  the  agree- 
ment was  made,  that  it  was  in  writing,  and  that  it  was  made 
by  an  agent  properly  authorized.  Under  the  old  common  law 
system  of  pleading,  all  those  matters  necessary  to  be  stated 
might  have  been  put  in  issue  by  pleading  the  general  issue, 
which  would  hare  had  the  effect  of  traversing  all  the  particular 
allegations.  But  that  system  of  pleading,  whUe  it  tended  to 
raise  clear  issues,  had  the  disadvantage  that  the  plaintifb  had 
no  means  of  knowing  what  the  real  point  to  be  tried  was.  The 
new  rules  were  expressly  framed  to  prevent  that,  and  to  make 
the  defendant  take  matter  by  matter  and  traverse  each  of  them 
separately.  Has  the  defendant  done  this  in  the  present  case  ? 
He  seems  to  me  to  have  fellen  back  into  the  old  system  of 
common  law  pleading,  except  that,  instead  of  pleading  nan 
as9ump9iif  he  has  amplified  that  plea  by  traversing  as  a  whole 
the  several  allegations  of  the  plaintiff  in  such  a  manner  as,  but 
for  the  i»resent  rules  of  pleading,  would  put  him  in  the  position 
of  being  Ale  to  disprove  any  one  allegation  without  the  others. 
I  tiiink  it  is  a  question  whether  the  Ist  paragraph  of  the  judgment 
defence  ought  not  to  have  been  struck  out  as  embarrassing,  of  Theaiger, 
Bat  I  think  that  on  a  feir  construction  of  that  paragraph,  the 
defendant  may  be  taken  to  have  meant  that  the  agreement  was 
not  made  by  an  agent  properly  authorized,  because  the  principal 
was  of  unsound  mind,  and  therefore  I  agree  with  the  Judge 
that  the  issue  of  the  authority  of  the  agent,  apart  from  the 
incompetency  of  the  principal,  was  not  raised  by  that  para- 
grajdi.  As  to  the  5th  paragraph,  I  at  first  thought  there  was 
some  force  in  Mr.  Fischer's  argument  that  it  sufiiciently  raised 
the  question  of  agency  ;  but  when  that  paragraph  is  looked  at 
attentively,  it  is  clearly  contrary  to  the  piles  which  have  been 
drawn  up  to  prevent  that  kind  of  pleading.  There  is  no 
qiecific  feet  traversed  by  chat  paragraph,  but  as  in  the  case  of 
the  Ist  pamgraph,  so  the  5th  is  also  open  to  the  remark  that 
mider  it  the  defendant  might  have  set  up  either,  first,  that 
there  was  no  agreement  in  feet ;  or  secondly,  that  it  was  not  in 
writing ;  or  thirdly,  that  the  agent  had  no  authority  ;  or 
feforthly,  that  the  principal  was  not  competent  to  give  authority, 
being  id  unsound  mind — ^the  very  thing  that  the  rules  were 
intended  to  prevent.  As  the  unsoundness  of  mind  was  the 
snlMtaiitial  defence  set  up,  I  think  we  must  read  the  statement 
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of  defence  altogether  as  referring  to  that  ground  of  defence, 
and  must  conclude  that  it  does  not  raise  the  general  issue  ihat 
there  was  no  agreement  by  an  agent  duly  authorised." 
HarrU  V.  In  Harris  v.  Oamhle  (38  L.  T.  N.  S.  263),  to  a  statement  of 
claim  for  specific  performance  the  defendant  delivered  a  state- 
ment of  defence  in  the  following  words  :  ''  The  defendant  pats 
the  plaintiff  to  proof  of  the  several  allegations  contained  in 
their  statement  of  claim."  Fry,  J.,  held  that  this  was  not  a 
proper  mode  of  denying  the  averments  in  the  claim,  and  that, 
acting  upon  rules  17  and  20  of  Order  XIX.,  the  allegations  of 
&ct  contained  in  the  statement  of  claim  must  be  taken  to  be 
admitted,  and  he  gave  judgment  accordingly. 
TUdaUy  Tilde^ley  v.  Harper  (38  L.  T.  N.  S.  GO),  also  decided  by 

T.  Harper.  ^^  j^  is  a  very  strong  case,  from  the  circumstance  that  a 
statement  of  claim  which  chai*ged  fraud  was  taken  to  be 
admitted  on  the  ground  of  the  imperfection  of  the  form  of  the 
denial.  It  was  an  action  to  set  aside  a  lease  of  certain  trust 
property,  improperly  given,  as  was  alleged,  by  the  trustee 
Matthew  Tildesley  to  the  defendant.  The  claim  averred  inter 
alia :  '^  The  defendant,  knowing  as  he  did  that  the  plaintiff 
M.  T.  was  in  straitened  circumstances  at  the  time,  offered 
him  the  said  M.  T.  a  bonus,  or  in  &ct  a  bribe  of  £500 
if  he  would  grant  him  the  said  lease  for  twenty-one  yeaig 
at  the  rent  of  £200,  and  arranged  to  give  him  such  sum 
of  £500  if  he  would  grant  such  lease ;  and  the  plaintiflP*, 
M.  T.,  being  at  the  time  very  hard  pressed  for  money,  ao- 
.  cepted  such  offer,  and  assented  to  such  arrangement,  and  in 
&ct  granted  the  defendant  the  said  lease  in  consideration  of 
such  bribe  and  in  pursuance  of  such  arrangement.  And  the 
defendant  has,  in  pursuance  of  such  arrangement  and  in  taici, 
paid  to  the  plaintiff  M.  T.  £200,  part  of  the  said  £500." 
The  7th  paragraph  of  the  defendant's  statement  of  defence 
was  as  follows  :  **  The  defendant  denies  that  he  knew  that  the 
plaintiff  M.  T.  was  in  straitened  circumstances  at  the  time. 
The  said  defendant  denies  that  he  offered  the  said  plAin^-iff 
personally  a  bonus  and  in  fact  a  bribe  of  £500  if  he  would  grant 
him  the  said  lease  for  twenty-one  years  at  the  rent  of  £200>  and 
arranged  to  -give  him  such  sum  of  £500  if  he  would  grant  Boch 
lease,  and  that  the  plaintiff,  being  at  the  time  very  hard  ptessed 
for  money,  or  in  &ct  accepted  such  offer,  and  assented  to  aooh 
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OTUigement,  or  in  fact  granted  the  said  defendant  the  said  lease 
n  considaration  of  such  bribe  or  in  pnrsnanoe  of  such  arrange- 
nent.  The  said  defendant  d^es  that  he  has  in  pursuance  of 
ndi  arrangement  and  in  &ct  paid  to  the  said  plaintiff  M.  T. 
h&  warn  of  £200,  part  of  the  said  gum  of  £500."  At  the 
irial  of  the  action  plaintifiP'g  counsel  contended  that  defendant's 
lenial  of  the  feet  of  the  bribe  was  crasive,  and  that  therefore 
the  plaintiiF  was  entitled  to  judgment  as  upon  an  admission. 

Pry,  J.,  in  giving  judgment,  said  :  "  It  must  be  observed  that  Judgment 
die  denial  here  ia  a  denial  of  a  whole  string  of  circumstances,  ^  ^* 
snd  that  it  would  be  justified  bj  proof  that  any  one  of  these 
circmoBtances  was  not  true.  Now,  what  is  the  form  of  pleading 
required  by  the  new  rules  ?  This  is  sufficiently  pointed  out 
by  Order  XIX.  r.  22 :  ^  When  a  party  in  any  pleading  denies 
in  allegation  of  fact  in  the  previous  pleading  of  the  opposite 
party,  be  must  not  do  so  evasively,  but  answer  the  point  of 
mbrtance.'  The  question  is,  What  is  here  the  |)oint  of  sub- 
stance ?  Undoubtedly  it  is  that  a  bribe  was  given  by  Anderson 
to  Tildesley,  and  that  point  of  substance  is  nowhere  met.  The 
mle  proceeds : '  Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  received 
thatparticolar  amount,  but  he  must  deny  that  he  received  that 
sum  or  any  part  thereof,  or  else  set  out  how  much  he  received.' 
Now,  ihat  illustration  applies  to  this  case.  This  denial  would 
he  larue  if  any  part  of  the  £500  had  been  offered  or  accepted. 
Again,  the  rule  proceeds :  *  And  so  when  a  matter  of  feet  is 
afleged  with  divers  eircumstances,  it  shaU  not  be  sufficient  to 
imj  it  as  alleged  along  with  all  those  circumstances,  but  a 
&ir  and  substantial  answer  must  be  given.'  This,  as  I  have 
already  pointed  out,  is  a  denial  of  a  feet  along  with  the  drcum- 
fltanoes,  and  no  fair  and  substantial  answer  is  given  to  the 
iBegation  that  there  was  a  bribe.  In  my  opinion  it  is  of  the 
lii^ieBt  importance  that  this  rule  of  pleading  should  be  observed 
fltriotly,  and  being  convinced  that  it  is  one  of  the  highest 
baufit  to  suitors  in  the  Court,  I,  for  my  part,  intend  to  give 
the  fioDest  effect  to  it." 

CMkUe  ▼.  Ooode  (88  L.  T.  N.  S.  504)  is  another  case  to  the  ColUtte  v. 
Mne  effect.    The  plaintiff  claimed  damages  f<»r  an  alleged  in-  ^^*^' 
friBgenent  by  the  defendant  of  his  copyright  in  a  song.    The 
itateHient  of  daim  alleged  that  the  plaintiff  was  the  author  and 
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oompoeer  of  a  song  entitled  "  What  an  Afternoon,"  which  was  a 
book  within  the  meaning  of  the  5  &  6  Vict.  c.  45 ;  that  he  wa» 
the  sole  proprietor  of  the  copyright  therein  ;  and  that  the  aong 
had  been  duly  registered  at  Stationers'  Hall,  in  accordance  with 
the  provisions  of  that  Act,  &c.  The  defendant  in  his  defence, 
among  others,  pleaded  this  paragraph  : ''  The  defendant  deniea 
that  the  said  song  has  been  duly  registered  at  Stationers'  Hall. 
The  time  of  the  first  publication  thereof  is  not  truly  stated  in  the 
registry."  At  the  trial  it  appeared  that  at  the  time  of  register* 
ing  the  song  the  publisher's  name  was  not  correctly  stated,  and 
the  defendant's  counsel  sought  to  rely  on  this  as  sustaining  the 
defence  that  the  song  was  not  duly  registered.  It  was  not  dis- 
puted that  this  was  a  fatal  objection  to  the  plaintiffs  right  to 
recover,  if  upon  the  pleadings  he  could  rely  upon  it ;  but  it  was 
urged  that  the  defendant  could  only  rely  on  the  defence 
specially  pleaded,  viz.,  that  the  time  of  the  first  publication  was 
not  truly  stated. 

Mr.  Justice  Pry  took  this  view,  remarking,  "  The  first  ques- 
tion is,  whether  the  defence  that  the  name  of  the  publisher  is 
not  truly  stated^  is  open  to  the  defendant  on  the  pleadings  as 
they  stand  ?  . .  There  is  a  paragraph  which  says,  *  The  defend- 
ant  denies  that  the  said  song  has  been  duly  registered  at 
Stationers'  Hall.  The  time  of  the  first  publication  thereof  is 
not  truly  entered  in  the  registry.'  The  paragraph  containSr 
first,  a  general  proposition  denying  that  there  has  been  a  due 
registration ;  and,  second,  a  particular  all^ation  that  the  date 
of  first  publication  has  been  untruly  stated.  Section  18  of  the 
Copyright  Act  requires  some  six  or  eight  matters,  among  them 
the  date  of  the  first  publication  and  the  name  of  the  publisher, 
to  be  truly  stated  in  the  register,  in  order  to  make  due  registra- 
tion ;  and  if  any  one  of  them  is  &lse,  it  will  invalidate  the 
r^istration.  The  defendant  allies  that  one  of  these  matten 
is  falsely  stated,  and  if  that  be  so,  he  is  justified  in  his  d^iial  of 
due  registration.  He  might  have  been  equally  well  justified  by 
alleging  a  false  statement  of  any  other  of  the  six  matters  which 
are  required  to  be  stated  ;  but  he  has,  in  &ct,  alleged  a  ftlae 
statement  of  only  one  of  them.  I  hold  that  the  point  pleaded 
is  the  untrue  statement  of  the  date  of  first  pubUcation,  and 
fix)m  that  the  defendant  has  stated  a  conclusion  of  law  that  the 
registration  was  undue.    This  will  not  let  in  evidence  of  any 
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other  false  statement  which  would  render  the  registration 
invalid.  I  am  of  opinion  that  this  case  is  governed  by  Byrd  v. 
Nufm,  and  that  on  the  pleading  the  defendant  cannot  go  into 
the  question  whether  the  name  of  the  publisher  is  truly  stated 
OT  not." 

The  cases  aheady  quoted  will  sufSciently  show  what  is  an 
evasiYe  answer  within  the  meaning  of  rules  20  and  22,  and 
the  neoeasity  now  existing  that  the  pleader  should  endeavour  to 
deal  in  a  straightforward  and  unambiguous  manner  with  the 
avennents  in  the  pleading  on  the  other  side.  But  the  practical  How  party 
question  next  arises — In  what  way  can  a  party  take  exception  ahouid^deai 
to  an  evasive  answer  in  a  pleading  ?  ^^. 

There  seem  to  be  three  courses  open  to  him.    He  may  (1)  pro-  anawers  to 
ceed  under  Order  XXVII.,  and  apply  at  any  time  during  the  statements 
prepress  of  the  action  to  have  the  pleading  amended  or  struck  ^^  ^    ' 
out  as  embarrassing ;  or  (2)  regarding  the  evasive  answer  as  an 
admission,  he  may  proceed  under  Order  XL.  r.  11,  and  apply 
to  the  Court  for  such  judgment  as  the  admissions  on  the  plead- 
ings entitle  him  to,  as  was  done  in  the  case  of  Thorpe  v.  Holds- 
ftorth,  L.  E.  3  Ch.  D.  637,  cited  ante,  p.  55  ;  or  (3)  wait  till 
the  hearing,  and  then  at  the  proper  moment  submit  that  the 
eyasive  denial  is  an  admission,  and  object  to  the  party  plead- 
ing it  adducing  any  evidence  against  such  admission.     This 
was  done  in  Byrd  v.  Nunn  (ante,  p.  58)  and  Tildeeley  v.  Harper 
{mtej  p.  62).    In  the  latter  case.  Fry,  J.,  specially  considered 
the  question  whether  a  party  might  thus  avail  himself  of  what 
amounted  to  an  admission  at  the  trial,  and  came  to  the  conclu- 
sbn  that,  as  the  right  of  proceeding  under  Order  XL.  r.  11  was 
permissive  merely,  there  was  nothing  to  prevent  this  being  done. 
Boles  20  and  22  of  Order  XIX.,  and  the  cases  upon  them, 
meet  the  case  where  a  defendant  wishes  to  deny  as  a  fact  that 
he  has  committed  a  particular  act,  or  entered  into  a  particular 
contract ;  but  where  the  defendant,  in  addition  to  desiring  to 
deny  die  making  of  a  particular  contract,  wishes  to  set  up  the  ^^^  wised 
defisDce  that  it  was  not  made  with  all  the  formalities  required  on  pleading 
hj  law,  and  is  therefore  not  binding,  he  must  do  something  ^^^^^ 
more  than  merely  deny  that  the  contract  was  in  fact  made,  according 
Sole  2Z  provides :  **  When  a  contract  is  alleged  in  any  pleading,  i°-!!2KJf  ** 
a  bfiie  denial  of  the  contract  by  the  opposite  party  shall  be  con- 
fltroed  only  as  a  denial  of  the  making  of  the  contract  in  &ct, 
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and  not  of  its  legality  or  sufficiency  in  law,  whether  with 
reference  to  the  Statute  of  Frauds  or  otherwise." 

Clarke  v.  Callow  (46  L.  J.  Q.  B.  C.  P.  &  Ex.  58)  is  a  valnable 
case  on  this  rule.  This  was  an  action  brought  to  recover  a  sum  of 
£124  168,  for  sixty-four  quarters  of  barley  sold  by  the  plaintiff 
to  the  defendant.  The  statement  of  claim  allied  a  contract 
for  the  sale  of  the  barley  by  the  plaintiff  to  the  defendant,  and 
also  (paragraph  3),  that  the  defendant  had  '^  accepted  and 
actually  receiyed  the  said  barley."  The  statement  of  defence 
merely  denied  the  making  of  the  contract,  and  also  the  accept- 
ance and  receipt.  At  the  trial  a  verbal  contract  for  the  sale  of 
barley  was  proved,  but  the  jury  found  that  the  defendant  had 
not  received  the  barley.  The  learned  judge  (Field,  J.)  then 
directed  a  verdict  for  the  plaintiff,  ruling  that  the  issue  as  to 
receipt  which  had  been  found  in  the  defendant's  favour  was 
immaterial,  as  the  Statute  of  Frauds  had  not  been  specially 
pleaded.  The  defendant  moved  the  Queen's  Bench  for  a  new 
trial,  on  the  ground  that  there  was  no  contract  between  the 
parties  within  the  Statute  of  Frauds ;  but  the  Queen's  Bench 
refused  a  rule,  and  the  defendant  appealed.  The  Court  of 
Appeal  upheld  their  decision. 

In  giving  judgment,  Kelly,  C.  B.,  said  :  ^*  The  case  must  be 
decidf^l  on  these  pleadings,  and  tlie  law  says  that  if  the  defend- 
ant wishes  to  avail  himself  of  the  defence  offered  by  the  Statute 
of  Frauds  he  must  plead  that  statute  specially — he  must  all^ 
that  he  intends  to  rely  on  the  statute.  Here  there  is  no  snch 
allegation,  therefore  the  principal  issue  is  found  at  once  for  the 
plaintiff.  Going  over  the  other  issues,  we  come  to  that  raised 
in  the  8rd  paragraph  of  the  statement  of  claim.  There  the 
plaintiff  alleges  that  there  has  been  an  acceptance  and  actual 
receipt  of  the  goods,  or  part  of  them.  The  defendant  says  that 
this  is  not  true  ;  and  thereupon  the  judge  says  (and  he  is  right 
in  saying),  that  this  is  merely  the  allegation  and  traverse  of  an 
immaterial  fact.  It  is  urged  on  the  part  of  the  defendant  that 
the  plaintiff  has  anticipated  the  defence  of  the  Statute  of 
Frauds  in  his  statement  of  claim,  and  that  therefore  the  defend- 
ant need  not  aver  that  he  relies  on  the  Statute,  as  that  is  already 
understood.  But  this  would  introduce  into  the  system  of 
pleading  a  fiction  which  would  always  be  inconvenient,  and 
would  sometimes  be  extremely  unjust.    No  doubt  the  plaintiff 
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introdnceB  an  all^ation  of  acceptance  and  receipt,  which  the 
defendant  denies.  But  it  does  not  necessarily  follow  that  the 
defendant  intends  to  take  advantage  of  the  Statute  of  Frauds." 

Brett,  L.  J. :  ^'  As  a  general  rule,  all  that  is  required  in  judgment 
pleading  is,  that  the  plaintiff  and  the  defendant  should  state  P^  ^^ 
dearlj  and  concisely  the  facts  upon  which  they  rely.  But  in  the 
case  of  some  particular  defences,  where  it  is  admitted  or  cannot 
be  denied  that  a  contract  was  entered  into  by  the  parties,  the 
defi^dant  may  wish  to  evade  his  liability  by  setting  up  the 
Statute  of  Frauds,  or  by  asserting  that  the  engagement  he 
made,  the  natare  of  which  he  perfectly  understood  when  he 
made  it»  was  iUegal,  and  therefore  not  binding.    In  such  a  case 
the  defendant  must  state  specifically  the  statute  on  which  he 
intends  to  rely.    Order  XIX.  r.  28  is  intended,  in  my  opinion, 
partly  as  an  enunciation  of  the  jealousy  with  which  the  law 
r^;ards  that  dass  of  defences,  and  partly  to  assimilate  the 
practice  at  law  and  equity.    If  rule  28  is  to  be  obeyed,  if  the 
defoidant  intends  to  insist  on  the  defence,  that  though  he  un- 
donbtedly  entered  into  a  contract,  yet  as  that  contract  was  not 
in  writing  he  does  not  intend  to  observe  it,  then  he  must  clearly  Intention 
state  his  intention,  or,  if  he  means  to  deny  the  legality  of  a  \^^ 
contract  he  has  entered  into,  he  must  state  so  in  plain  terms,  most  die- 
Haie  the  defendant  admits  that  there  is  a  contract  unfulfilled  ^^J 

ftppear. 

between  him  and  the  plaintiff;  but  he  says  that  he  is  exempted 
from  the  operation  of  rule  28  because  the  plaintiff  put  forward 
an  all^ation  to  show  that  the  contract  was  a  binding  one  under 
the  Statute  of  Frauds.  But  the  plaintiff  has  not  put  forward 
aU  the  fects  that  are  available  for  that  purpose.  He  has  not 
aveired  that  the  contract  was  in  writing.  It  is  quite  consistent 
with  these  pleadings  that  there  was  a  binding  contract  within 
the  Statute  of  Frauds.  But  even  if  the  plaintiff  had  averred 
that  the  contract  was  in  writing,  or  that  there  had  been 
aooeptanoe  and  receipt,  and  the  defendant  had  taken  issue, 
io  that  there  could  be  no  doubt  as  to  the  meaning  of  the  plea, 
jet  if  he  traversed  the  averments  without  stating  the  statute  on 
whidi  he  relied,  the  defence  under  the  statute  would  not  be 
admissible,  for  he  must  set  forth  his  intention  to  use  that 
defence  in  clear  terms." 
Melliflh,  L.  J.,  and  Amphlett,  L.  J.,  concurred.  Mellishand 

When,  however,  a  defendant  demurred  on  the  ground  that  l.°jj.  ^  ' 

y  2  concur. 
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Rule  does     the  Statute  of  Frauds  had  not  been  complied  with,  and  this 
S^objectiott  demurrer  was  overruled,  and  he  then  delivered  a  defence  in 
previously    which  the  defence  of  non-compliance  with  the  statute  was  not 
Smanw     expressly  set  out,  it  was  held  by  the  Court  of  Appeal,  overrnling 
though  the   the  Master  of  the  Rolls,  that  the  defence  had  been  sufficiently 
o^CT^.    *^6^  0^^  ^^^  ^^  ^  ^^®  demurrer,  and  that  it  might  be  insJsted 
upon  at  the  hearing  without  its  being  again  pleaded.  {Johnaswn 
V.  Bonhote,  L.  R.  2  Ch.  D.  298.)     In  giving  judgment,  James, 
L.  J.,  remarked :  "  But  if  the  objection  on  the  Statute  of 
Frauds  had  been  clearly  and  distinctly  taken  by  demuner, 
although  that  demurrer  has  been  overruled,  it  seems  to  me  it 
would  be  idle  to  require  a  man  to  repeat  the  demurrer  when 
some  additional  thing  not  affecting  the  statement  of  the  con* 
tract  has  been  put  in  by  way  of  amendment,  or  to  make  it 
necessary  for  him,  by  his  answer  to  the  interrogatories,  to  re- 
peat that  as  to  which  he  has  already  given  distinct  notice  to 
the  plaintiff,  that  he  insisted  upon  and  means  to  insist  upon  it, 
namely,  that  there  is  no  contract  within  the  Statute  of  Frauds. 
No  authority  is  cited  which  shows  that  a  man  is  obliged  to  go 
on  repeating  an  objection  once  clearly  and  distinctly  taken." 
Objectioii         It  would  seem  that  it  is  only  by  a  pleading  that  the  defence 
thatstatute  ^f  ^^^  Statute  of  Frauds  can  be  taken.    It  cannot  be  taken  by 

not  com'  ' 

plied  with  demurrer.  An  opinion  to  this  effect  was  first  expressed  by  the 
S*o^  Court  of  Appeal  in  Catling  v.  King  (L.  R.  5  Ch.  D.  660),  and 
demurrer,  subsequently  in  Morgan  v.  Worfhingfon  (38  L.  J.  N.  S.  448)  ; 
by  Bacon,  V.-C,  to  the  same  effect ;  and,  indeed,  the  point 
seems  to  be  quite  clear  and  perfectly  settled. 
AUeged  By  rule  11  of  Order  XIX.,  "  If  either  party  wishes  to  deny 

ti^'^^**    the  right  of  any  other  party  to  claim  as  executor  or  as  trustee 
racter  of      whether  in  bankruptcy  or  otherwise,  or  in  any  representative 
^  Mt*be       ^^  other  alleged  capacity,  or  the  alleged  constitution  of  any 
specifically   partnership  firm,  he  shall  deny  the  same  specifically." 
denied.  g^  ^  attention  has  been  directed  to  the  cases  where  the 

defendant  wishes  merely  to  deny  the  allegations  on  which  the 
plaintiff  relies  ;  but,  in  addition  to  this,  he  may  wish  to  set  up 
new  &cts  which  would  entitle  him  to  a  verdict,  although  the 
£Ebcts  alleged  by  the  plaintiff  were  really  true.  This  he  is  en- 
titled to  do ;  and  in  fact,  if  at  the  trial  he  means  to  rely  oh 
any  facts  which  do  not  ahready  appear  in  the  pleadings  in  the 
action,  he  must  specially  set  them  out  in  his  defence.    **  Each 
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party  in  any  pleading,  not  being  a  petition  or  summons,  most 

allege  all  sach  facts  not  appearing  in  the  previons  pleadings  as 

he  means  to  rely  on,  and  must  raise  all  such  grounds  of  defence 

or  reply^  as  the  case  may  be,  as  if  not  raised  on  the  pleadings 

would  be  likely  to  take  the  opposite  party  by  surprise,  or  would  Newmatter 

raise  new  issues  of  feet  not  arising  out  of  the  pleadings,  as  |J^UJ^ 

for  instance,  firand,  or  that  any  claim  has  been  barred  by  the  pleaded 

Statute  of  Limitations  or  has  been  released."    (Order  XIX. 

r.  18). 

In  the  case  of  Wakelee  v.  Davis  (25  W.  B.  60)  the  facts  dis- 
closed in  the  plaintiff's  statement  of  claim  showed  that  his  right 
of  action  was  barred  by  the  Statute  of  Limitations,  and  the 
defendant  thereupon  demurred.    The  Queen's  Bench  overruled  Statute  of 
the  demurrer,  holding  that  the  objection  must  be  taken  not  by  to  be 
demoner,  but  by  defence  under  the  above  section.    Cockbum,  P^^®f 
C.  J.y  is  reported  to  have  said, ''  The  cause  of  action  remains,  only  ban 
althoogh  the  remedy  may  be  suspended.    The  defendant  can-  'J^^* 
not  plead  the  statute."    In  this  case  it  will  be  noticed  that  the  y.  x)avii. 
statate  did  not  extinguish  the  cause  of  action,  but  merely 
barred  the  remedy.    In  a  case  of  the  former  class,  where  the 
statate  destroyed  the  right  altogether,  as  where  a  person  had 
been  in  possession  of  land  the  subject  of  the  action,  for  twenty 
yean»and  where  that  fact  appeared  on  the  face  of  the  statement 
of  cbumy  the  proper  course  would  be  not  to  plead  the  statute, 
bat  to  demur.  (Dawkins  v.  Lord  Penrhyn,  L.  R.  G  Gh.  D.  818.) 
In  giving  the  judgment  of  the  Court  of  Appeal  in  this  case, 
the  Master  of  the  Bolls  said :  ''  The  next  technical  point  raised 
iras  that  the  Statute  of  Limitations  could  not  be  taken  advan- 
tage of  on  demurrer.    That  appears  to  me  to  be  founded  on  a 
misapprehension  of  the  effect  of  the  18th  rule  of  Order  XIX., 
which  was  referred  to.    *  Each  party  in  any  pleading,  not  being  Where 
a  petition  or  summons,  must  allege  all  such  fects  not  appear-  ^^tiff 
ing  in  the  previous  pleadings  as  he  means  to  rely  on.'    That  extin- 
camiot  refer  to  a  demurrer,  because  no  &cts  are  alleged  in  a  f^^. 
donnrrer;  in  feet,  a  demurrer  would  be  bad  as  being  a  speaking  scnptioii, 
demurrer  if  it  did  allege  fects ;    *  and  must  raise  all  such  ^^^^ 
grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not  raised  taken  by 
on  the  pleadings  would  be  likely  to  take  the  opposite  party  by  ^SSiu' 
surprise/    That  does  not  apply  to  a  demurrer,  because  there  y^Pmrhyiu 
is  qpecial  leave  given  by  the  rule  I  have  read  to  take  another 
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ground  on  the  argument  of  the  demurrer — '  or  would  raise  new 

Where         issues  of  &ct  not  arising  out  of  the  pleadings,  as  for  instance, 

^i^^^    fraud,  or  that  any  claim  has  been  barred  by  the  Statute  of 

statement     Limitations  or  has  been  released.'    That  clearly  refers  to  a 

may  bede-    ^^^^  where  the  remedy  was  taken  away  by  the  Statute  of  Limi- 

marred  to.    tations,  though  the  right  remained,  as  was  the  case  where  simple 

contract  debts  were  barred  by  the  Statute  of  Limitations. 

Under  the  Statute  of  Limitations  (3  &  4  Wm.  4,  c.  27),  as 

regards  real  property,  the  case  is  quite  different — the  title  itself 

is  extinguished,  aai  the  right  of  action  wholly  disappears. 

That  is  not  a  bar  of  the  claim,  it  is  a  divestment  of  title,  or  a 

transfer  of  title  to  somebody  else.     If  it  appears  on  the  face  of 

the  claim  that  the  title  which  once  was  in  the  claimant  has 

passed  to  somebody  else,  that  is  a  good  ground  for  a  demurrer." 

In  setting  out  in  his  statement  of  defence  the  new  facta 

on  which  he  wishes  to  rely,  the  defendant  must  bear  in  mind 

the  leading  rules  which  have  been  laid  down  with  respect  to 

stating  facts  in  a  statement  of  claim.    There  must  be  no  un- 

In  stating     necessary  prolixity,  no  statement  of  conclusions  of  law,  and  so 

^r^^^  on.    This  rule  wiU,  however,  be  relaxed  in  the  case  of  what 

against        would,  previously  to  the  Judicature  Acts,  have  been  called 

^^  ^^      equitable  defences ;   and  in  such  cases  a  greater  latitude  is- 

obserred.     allowed  to  the  defendant  in  setting  out  the  facts  on  whidi  ho 

relies. 

Heap  V.  Marris  (46  L.  J.  761 ;  L.  R.  2  Q.  B.  D.  680)  should 

be  consulted  on  this  point.    The  statement  of  claim  and  the 

statement  of  defence  are  set  out  at  length  in  the  text  at  page 

210  ;  and  from  them  the  facts  sufficiently  appear.   The  plaintifT 

applied  to  strike  out  all  the  paragraphs  of  the  statement 

of  defence  and  counter-claim,  except  Nos.  1  and  2,  on  tho 

ground  that  they  disclosed  no  defence,  and  were  irrelevant  and 

Bkoept        embarrassing  ;  and  Field,  J.,  at  Chambers  made  the  order, 

^^J?^"*      giving  the  defendant,  however,  leave  to  deliver  an  amended 

forth  defence.    On  appeal  to  the  Divisional  Court  it  was  contended 

Snitehte '^    that  all  the  fects  pleaded  were  necessary  to  set  out  a  state  of 

defence.       things  for  which  the  old  Courts  of  Equity  would  have  given 

3^tTiM        reWef.    Grove,  J.,  in  giving  judgment,  said  :  "  I  have  come  to 

the  conclusion  that  the  order  of  Field,  J.,  was  wrong,  and  must 

be  set  aside.    In  my  opinion,  it  was  the  intention  of  the  l^is- 

lature  to  follow  as  guides  the  practice  and  procedure  previoody 
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ezigtmg  in  the  Conrt  of  Chancery ;  and  this  is  a  matter  not  Jadgment 
to  be  forgotten  in  construing  the  Judicature  Acts,  1878  and  ®^  ^^^'J""- 
1875.  By  Order  XIX.  r.  4  of  the  Act  of  1875,  it  is  enacted 
tjiat  *  Every  pleading  shall  contain,  as  concisely  as  may  be,  a 
statement  of  the  material  facts  on  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be  proved ;' 
and  a  reference  to  the  forms  given  in  Appendix  G.  seems  to 
show  that  it  was  intended  to  supersede  the  forms  of  pleading 
existing  at  Common  Law,  and  that  a  defendant  who  wishes  to 
rely  upon  what  used  to  be  called  an  equitable  defence,  is  quite 
at  liberty  (subject  to  the  modifications  introduced  by  the  Acts 
themselves)  to  plead  it  in  the  manner  in  which  it  might  have 
been  pleaded  as  an  answer  to  a  bill  in  Chancery.  And  the  state- 
ment of  defence  in  the  present  action  is  framed  in  much  the 
same  language  with  that  in  which  an  answer  used  to  be  drawn. 
If  it  were  embarrassing,  I  should  be  of  opinion  that  the  order  of 
Field,  J.,  ought  to  be  upheld  ;  but  I  cannot  say  that  it  is  em- 
banaasing.  It  is  no  doubt  very  prolix  ;  but  all  that  we  could 
do  would  be  to  abbreviate  the  language  and  render  it  more 
oonciae.  This  form  of  pleading  is  usefhl  at  a  trial  before  a 
judge  sitting  alone  ;  and  although  it  may  not  be  quite  so  con- 
venient at  a  trial  with  a  jury,  still  I  cannot  think  that  it  will 
prejudioe  the  &ir  trial  of  the  action.  I  think  that  the  allega- 
tions  in  the  statement  of  defence  are  '  material  facts'  within  the 
meaning  of  Order  XIX.  r.  4."  Field,  J.,  concurred  in  this  Field,  J. 
jadgment,  saying  it  was  clear,  upon  reference  to  the  authorities, 
that  the  all^ations  in  the  defence  afPorded  an  answer  to  the 
action  if  proved  at  the  trial ;  and  that,  therefore,  his  order  at 
Chambers  could  not  stand,  as  it  prevented  the  defendant  from 
setting  up  a  defence  which  she  was  entitled  to  have  upon  the 
leoofd. 

There  can  be  little  doubt  that  this  decision  will  only  be  ex- 
tended to  cases  efusdem  generis ;  and  it  must  not  be  taken  as 
an  authority  for  saying  that  greater  prolixity  will  be  generally 
aUowed  in  setting  out  &cts  in  a  statement  of  defence  than  in  a 
statement  of  claim. 

There  is  only  one  other  rule  as  to  the  pleading  of  facts  in  de-  Defendant 
fisnee  which  calls  for  attention.    Rule  15  of  Order  XXI.  is  :—  for^"^ 
''  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in  ooTeiy  of 
poBKflBion  1^  himself  or  his  tenant  need  plead  his  title,  unless  ^^^  ^i^ 
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b^t*^S**  ^^^  defence  depends  upon  an  equitable  estate  or  right  or  he 
that  he  is  claims  relief  upon  any  equitable  ground  against  any  right  or 
in  po88^-     title  asserted  by  the  plaintiff.    But,  except  in  the  cases  herein- 

Bion,  unless  ,    „  x-        t    •      i    n   ,  /«   .  -»  «  i 

he  defends    bctore  mentioned,  it  shall  be  sufficient  to  state  by  way  of  de- 

tebf^^^       fence  that  he  is  so  in  possession.    And  he  may  nevertheless 

grounds.      rely  upon  any  ground  of  defence  which  he  can  prove,  except  as 

hereinbefore  mentioned."    This  rule  speaks  for  itself;  and  so 

far  as  is  known,  no  difficulty  has  arisen  upon  its  construction. 

T?ie  Counter-claim. 

On  the  subject  of  counter-claims  there  are  two  questions  that 
call  for  consideration — Ist.  When  may  a  defendant  plead  a 
counter-claim,  and  of  what  nature  may  it  be  ?  2nd.  In  what 
form  and  with  regard  to  what  rules  of  pleading  should  it  be 
pleaded  ? 
When  Ist.  W?ie7i  a  counter-cJatm  can  be  pleaded. — By  rule  3  of 

ci^  may  Order  XIX.,  "  A  defendant  in  an  action  may  set-off  or  set  up, 
be  pleaded,  by  way  of  counter-claim  against  the  claims  of  the  plaintiff, 
any  right  or  claim,  whether  such  set-off  or  counter-claim  sound 
in  damages  or  not,  and  such  set-off  or  counter-claim  shall  have 
the  same  effect  as  a  statement  of  claim  in  a  cross  action,  so  as 
to  enable  the  Court  to  pronounce  a  final  judgment  in  the  same 
action,  both  in  the  original  and  on  the  cross  claim.  But 
the  Court  or  a  judge  may,  on  the  application  of  the  plaintiff 
before  trial,  if  in  the  opinion  of  the  Court  or  judge  such  set- 
off or  counter-claim  cannot  be  conveniently  disposed  of  in  the  • 
pending  action,  or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereof."  These  words  are 
most  general  in  their  terms,  and  there  can  be  no  doubt  that 
they  give  a  defendant  the  right  of  making  a  counter-claim 
against  the  plaintiff  in  respect  of  a  matter  which  has  no  con- 
nection with  the  subject-matter  of  the  origuial  action.  There 
is  a  case  of  Lee  v.  Colf/er  (W.  N.  187G,  p.  8),  where  Quain, 
J.,  in  Chambers  refused  to  allow  a  defendant  to  an  action 
for  an  assault,  to  set  up,  by  way  of  counter-claim,  a  claim  in 
respect  of  a  breach  of  agreement ;  but  this  may  be  taken  to  be 
•  merely  an  exercise  of  that  discretion  which  is  reserved  to  the 

Court  or  a  judge  where  it  is  thought  that  the  original  action 
and  counter-claim  cannot  conveniently  be  tried  together.    There 


COUNTEB-CLAIM.  73 

«« in  addition  other  caseB  where  learned  judges,  on  grounds 
of  inconTenienoe,  have  reftised  to  allow  counter-claims  and 
original  actions  to  be  tried  together ;  but  these  were  all  indi- 
Tidoal  exercises  of  discretion,  and  must  not  be  taken  as  in- 
fringing upon  the  right  of  a  person  who  is  sued  in  respect  of  a 
eaoBe  of  action  to  set-off  against  it  any  claim  which  he  may 
have  against  the  plaintiff,  although  it  arises  out  of  an  entirely 
different  transaction. 

But  the  right  of  the  defendant  is  not  confined  merely  to  DefendAnt 
setting-off  claims  against  the  plaintiff  in  the  original  action,  ^^^r^^- 
He  may  bring  in  as  defendant  or  defendants  to  his  counter-  *!«»  than 
daim  third  parties.     Rules  5,  6,  7,  8,  and  9  of  Order  XXII.  defendants 
refer  to  this  right.    Rule  6  provides:  "Where  a  defendant  ^^ 
by  Mb  defence  sets  up  any  counter-claim  which  raises  ques-  claim. 
tions  between  himself  and  the  plaintiff  along  with  any  other 
person  or  persons,  he  shall  add  to  the  title  of  his  defence  a 
ferther  title  similar  to  the  title  in  a  statement  of  complaint, 
setting  forth   the  names   of  all   the   persons   who,  if  such 
eoonter-claim  were  to  be  enforced  by  cross  action  would  be 
defendants  to  such  cross  action,  and  shall  deliver  his  defence  to 
sodi  of  them  as  are  parties  to  the  action  within  the  period  Subject  to 
within  which  he  is  required  to  deliver  it  to  the  plaintiff; "  and  ^J^^?^ 
by  rok  9,  "  Where  a  defendant  by  his  statement  of  defence  order 
lets  up  a  counter-claim,  if  the  plaintiff  or  any  other  person  ^^*^ 
named  in  manner  aforesaid  as  party  to  such  counter-claim, 
contends  that  the  claim  thereby  raised  ought  not  to  be  disposed 
of  by  way  of  counter-claim,  but  in  an  independent  action,  he 
may  at  any  time  before  reply,  apply  to  the  Court  or  a  judge  for 
an  order  that  such  counter-claim  may  be  excluded,  and  the 
Ck)iirt  or  a  judge  may,  on  the  hearing  of  such  appUcation, 
make  sach  order  as  shall  be  just."    This  latter  right,  however, 
of  bringing  in  third  parties  as  defendants  to  a  counter-claim, 
is  sabject  to  considerable  limitation. 

At  one  time  an  opinion  was  expressed  by  Hall,  V.-C,  that  a  This  right 
defendant  claiming  an  indemnity  against  a  co-defendant  could  ^^^  ^^ 
make  the  latter  a  defendant  to  a  counter-claim  in  the  original  strictions. 
action  (Shq}?ierd  v.  Beane,  L.  R.  2  Ch.  D.  223-5) ;  and  this 
gave  colour  to  the  notion  that  a  counter-claim  might  be  made 
against  a  third  person,  in  which  the  plaintiff  in  the  original 
action  had  no  interest.     There  would  have  been  a  manifest 
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injoBticc  as  well  as  much  inoonTenienoe  in  this,  for  the 
plamtifP  would  have  been  delayed  in  his  remedy  while  a  contest 
in  which  he  had  no  interest  whatever  was  being  prolonged 
between  the  defendant  and  a  third  party.  However,  it  is  now 
settled  that  this  is  not  the  law. 

This  was  first  laid  down  by  the  Master  of  the  Rolls  in 
Warner  v.  Twining  (24  W.  R.  536).  In  this  action  one  of  the 
defendants  desired  to  make  a  counter-claim  for  indemnity 
against  another  defendant ;  but  his  lordship  said  that  no 
counter-claim  could  be  set  up  which  did  not  seek  relief  against 
the  plaintiff. 

Fumess  v.  Booth  (L.  R.  4  Ch.  D.  586)  was  an  action  for  an 
injunction  to  restrain  one  Booth  and  his  five  tenants  from 
permitting  foul  water  or  sewage  to  flow  from  five  houses 
belonging  to  Booth  into  a  water-course  claimed  by  the  plaintiff. 
Clarke,  one  of  the  five  tenants,  delivered  to  the  plaintiff  and 
also  to  his  co-defendant  Booth  a  defence  and  counter-claim 
denying  the  plaintiff's  title  to  the  water-course  and  the  fact  of 
the  nuisance,  and  making  a  counter-claim  against  Booth 
averring  a  covenant  on  his  part  for  quiet  enjoyment,  and 
claiming  indemnity  from  him  against  any  damages  or  costs 
which  he,  Clarke,  might  be  ordered  to  pay  to  the  plaintiff. 
The  plaintiff  moved  to  strike  out  the  counter-claim.  For  the 
defendant.  Shepherd  v.  Beam  was  quoted  and  relied  upon.  The 
Master  ol*  the  Rolls,  however,  held  that  a  pleading  which 
asked  no  cross-relief  against  a  plaintiff,  either  alone  or  with 
some  other  person,  was  not  a  counter-claim ;  and  as  to  the  case 
of  Shepherd  v.  Beane,  he  said  he  did  not  think  that  the  Vioe- 
Chancellor  could  have  meant  to  lay  down  that  a  "  counter-claim" 
was  the  right  form  of  pleading  as  between  co-defendants. 

Shepherd  v.  Beane  may  now  be  considered  finally  overruled. 
Hall,  V.-C,  himself  having  decided  in  a  later  case  that  the 
plaintiff  must  be  a  party  to  the  counter-claim,  and  remarked 
that  Shephej'd  v.  Beatie  was  decided  on  an  irregular  application. 
(Harris  v.  Gamble,  L.  R.  6  Ch.  D.  748.) 

The  case  of  Turner  v.  The  Hednesford  Oas  Company  (26 
W.  R.  808)  in  the  Court  of  Appeal  should  be  consulted  on 
the  subject  under  consideration.  That  was  an  action  brought 
by  the  plaintiff,  a  contractor,  against  the  defendants  on  an 
agreement  whereby  the  plaintiff  was  to  execute  certain  work 
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for  the  defendants.     The  breach  alleged  was  that  the  de- 
fendants took  the  work  out  of  the  plamtifTs  hands.    The 
defendants  pleaded  a  defence  and  also  a  oounter-clahn.    The 
counter-claim  was  to  the  effect  that  the  plaintiff  had  feiled  to 
carry  out  the  works  properly,  and  that  the  defendants  had  in 
consequence  been  put  to  extra  expense  in  finishing  the  works. 
The  counter-claim  then  went  on  to  allege  that  one  Round  had  But  a 
by  a  bond  bound  himself  to  be  answerable  to  the  defendants  to  P®"°°   ., 
ttie  extent  of  £200,  for  the  proper  execution  by  the  plaintiff  of  uable  with 
the  contract.     It  further  alleged  that  the  plaintiff  had  not  plaintiff 
properly  executed  the  contract,  and  that,  in  consequence,  Bound  joined 
had  become  liable  to  pay  £200  to  the  defendants,  in  part  dis-  p^^  ^*"*- 
charge  of  the  damages  claimed  by  the  defendants  from  the  ffednes- 
plaintiff.    Round  took  out  a  summons  to  exclude  the  counter-  f^  ^^ 
claim  as  against  him.     The  Master  struck  out  the  counter- 
claim.     On  appeal,  Pollock,  B.,  rescinded  the  Master's  order ; 
on  fbrther  appeal,  the  Divisional  Court  reversed  the  last  de- 
cision ;  and  as  will  be  seen,  on  still  further  appeal,  the  Court  of 
Appeal  reversed  the  judgment  of  the  Divisional  Court. 

Bramwell,  L.  J.,  in  giving  judgment,  said :  ''  It  is  reasonable  Bramweli, 
and  right  that  a  defendant  should  be  able  to  bring  into  his  ' 
comiter-claim  a  person  against  whom  he  has  the  same  claim  as 
be  has  against  the  plaintiff,  and  this  is  provided  for  by 
Order  XXII.  r.  5.  Tiiis  provision  is  not  likely  to  lead  to  any 
hardship,  for  a  discretionary  power  is  given  to  the  judge 
to  prevent  embarrassment  by  making  any  order  that  may  seem 
joBt.  If  we  were  to  decide  against  this  counter-claim,  it  would 
become  impossible  to  join  in  a  counter-claim,  under  Order 
XXII.  r.  5,  anyone  except  a  necessary  party  to  a  cross- 
action.  The  question  therefore  is,  could  the  defendants  have 
faronght  an  action  joining  the  present  plaintiff  and  Round  as 
defendants  ?  I  am  of  opinion  that  they  could  have  done  so, 
and  that  consequently  Round  is  properly  brought  into  this 
coimter-claim." 

Brett,  L.  J, :  "  This  is  a  question  of  the  construction  of  ^"**»  ^  J* 
Qrdff  XXn.  r.  5,  which  provides  that,  if  the  counter-claim 
imiaes  questions  which  if  the  counter-claim  had  been  a  cross- 
action  would  have  introduced  a  third  person  into  the  action  as 
defendant,  in  such  case  the  third  person  is  to  be  brought  in  as 
defendant  to  the  oounter-daim.  Here,  though  Round  could 
not  be  the  plaintiff  in  this  action,  still  questions  are  raised 
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between  the  defendants  and  the  plaintiff  which  by  reasonable 

relation  do  include  Round,  and  which  might  have  been  the 

subject  of  an  action  by  the  defendant  against  the  plaintiff  and 

Bound.     The  whole  is  really  one  question.     Bound  is  not 

liable  unless  there  has  been  a  breach  by  the  plaintiff,  and  he  is 

therefore  a  proper  party  to  the  action.    The  construction  put 

by  us  on  these  orders,  which  are  aimed  against  multiplicity  of 

suits,  should  be  as  wide  as  possible."    Cotton,  L.  J.,  concurred. 

Quare,  The  rule  may  now  be  taken  to  be  firmly  established  that  a 

t^^^^      counter-claim  can  only  be  made  against  a  third  party  where  the 

charged       plaintiff  in  the  original  action  is  also  a  defendant  to  the  counter- 

jjt^ative   cl*i^>  ^^  ^  such  interested  in  its  result ;  and  it  seems  very 

vith  plain,  doubtful  indeed  whether  a  person  can  be  made  defendant  to  a 

^[^J^j.,  ®     counter-claim  who  is  liable  merely  in  an  alternative.  (Evans  v. 

claim  can     Buck,  L.  B.  4  Gh.  D.  432  ;  sec  remarks,  an/^,  p.  II,  on  this 

with  him       ^^^^') 

thereon.  A  distinction  has  been  suggested  between  the  cases  where  a 

plaintiff  is  made  defendant  to  a  counter-claim  alone,  and  where 
he  is  so  made  in  conjunction  with  a  third  person.    In  the 
former  case,  as  abready  stated,  it  is  not  necessary  that  the 
counter-claim  should  have  anything  to  do  with  the  subject- 
matter  of  the  original  action  ;  in  the  latter  case  it  is  said  to  be 
Quare,        necessary.    In  Padtvkk  v.  Scott,  L.  B.  2  Ch.  D.  736,  Hall, 
^  wi^       V.-C,  laid  down  that  a  defendant  must  not  bring  a  third  party 
claim  most  before  the  Court  as  defendant  to  a  counter-claim  against  the 
^^^  '.v.  plaintiff  unless  the  relief  to  be  obtained  against  him  relates 
subject  of     specifically  to  or  is  connected  toith  ths  suhjecUmatter  of  the 
^P^       action ;  and  in  Harris  v.  Oamble  (L.  B.  6  Ch.  D.  748),  the 
whereihird  same  learned  judge  acted  upon  the  same  view  of  the  law.    This 
P^'Y"         principle  has  not  been  acted  on  in  any  other  case,  and  involves 
counter-       a  somewhat  startling  proposition.    Thus,  it  would  prevent  a 
^^^*^-         defendant  in  an  action  for  goods  sold  and  delivered  from  join- 
ing ^\ith  the  plaintiff  in  a  counter-claim  a  person  jointly  liable 
with  him  to  the  defendant  on  a  promissory  note— a  result  which 
would  seem  scarcely  to  have  been  contemplated  by  the  rule. 

It  is  a  well  settled  rule  that  a  counter-claim  or  set-off 
must  be  founded  on  matters  which  would  be  suflScient  to  give  a 
good  original  cause  of  action.  (See  Ne  welly.  Nat,  itProv.  Bank 
of  England,  L.  B.  1  C.  P.  D.  496.)  It  is,  however,  no  objec- 
tion to  a  counter-claim  that  in  amount  it  exceeds  the  value  of 
the  claim  in  the  original  action  ;  and  in  fact  there  is  a  role 
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to  provide  for  such  a  case.    Rule  10  of  Order  XXII.  says : 
"Where  in  any  action  a  set-oflF  or  counter-claim  is  estab-  Where 
lished  as  a  defence  against  the  plaintiff's  claim,  the  Court  may,  «^o^*  o^ 
if  the  balance  is  in  favour  of  the  defendant,  give  judgment  claim  ex- 
for   the  defendant  for  such   balance,  or   may  otherwise  ad-  ^^?^ 
judge  to  the  defendant  such  relief  as  he  may  be  entitled  to  verdict  for 
upon  the  merits  of  the  case."     Of  course,  should  the  claim  defendant, 
altogether  &il,  judgment  would  be  for  the  whoU  of  the  counter-  wUi  be 
claim.  p^®'^  ^or 

On  the  other  hand,  a  counter-claim  is  not  defective  though 
it  &11  short  of  the  plaintiff's  claim.  {Mostyn  v.  West  Mostyn  Co., 
L.  R.  1  C.  P.  D.  145.)  In  this  case,  Brett,  J.,  said:  "  Sup- 
posing the  counter-claim  to  show  a  right  to  some  damages, 
but  that  it  is  obvious  that  the  amount  of  such  damages  would 
not  be  equal  to  the  amount  of  the  claim  to  which  it  is  pleaded, 
would  it  be  demurrable  ?  If  it  is  to  be  treated  as  a  set-off 
under  the  old  system,  it  is  clear  that  it  would,  for  a  plea  of 
set-off  pleaded  to  the  whole  of  the  claim,  alleged  that  the  set-off 
was  of  an  amount  equal  to  the  claim.  I  think,  however,  that 
the  drd  rule  of  Order  XIX.  shows  that  a  counter-claim  is  not 
like  a  plea  of  set-off,  for  by  that  rule  the  counter-claim  is  to 
have  the  same  effect  as  a  statement  of  claim  in  a  cross  action. 
The  meaning  seems  to  be,  that  where  there  is  a  claim  and 
a  counter-claim,  the  effect  shall  be  similar  to  the  effect  under 
the  old  system  where  the  parties  agreed  that  cross  actions 
dioold  be  tried  together,  and  judgments  having  been  given.  Counter- 
there  should  be  execution  only  for  the  balance  of  one  judg-  J^^j^ 
ment  over  the  other,  except  that  under  the  new  system  the  amount  of 
judgment  is  only  to  be  for  the  balance  of  one  claim  over  the  j|j^^  ^^^ 
other.  If  so,  the  counter-claim  will  be  good  if  it  shows  a  rable. 
right  to  any  amount  of  damages  whatever,  and  no  question 
sriaeB  as  to  whether  the  amount  of  the  counter-claim  equals 
the  amount  of  the  claim.  Therefore,  where  there  is  a  de- 
mimer  to  the  whole  of  a  statement  of  defence,  if  such  state- 
ment shows  a  good  counter-claim  for  any  amount,  the  demurrer 
must  &il,  and  the  statement  of  defence  stand  good." 

It  has  frequently  happened,  and  under  the  new  rules  with  Defendant 
regard  to  parties  it  is  Ukely  to  happen  still  more  frequently,  that  ter-claim 
two  or  more  plaintifis  join  in  suing  a  defendant.  In  that  state  wpamtely 
of  Cm^  the  question  arises,  if  the  defendant  has  a  counter-  ^S^uffT 
daim,  not  against  the  two  jointly,  but  against  each  singly,  can 
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he  plead  two  connter-claiins  ?  This  point  arose,  and  was  de- 
cided in  the  afiSmxatiye  by  the  Court  of  Exchequer  in  Maip- 
Chester,  Sheffield,  Sfc,  Ry.  Co.  v.  Brooks  (L.  R.  2  Ex.  D. 
243).  There,  two  railway  companies,  as  joint  lessees  of  a  railway, 
sued  for  statutory  tolls,  and  the  defendant  set  up  against  each 
company  separate  counter-claims  for  damages  in  respect  of 
delay  in  the  deliyery  of  goods.  The  plaintiffs  applied  to  have 
the  counter-claims  struck  out ;  but  fu*stOroye,  J.,  at  chambers, 
and  then  the  Court  on  appeal,  reftised  the  application. 

It  seems  to  be  a  question  whether  a  counter-claim  can  be 
pleaded  in  respect  of  causes  of  action  arising  after  the  issue  of 
the  writ  in  the  original  action.  The  Master  of  the  Rolls  in 
the  Original  Hartlepool  Collieries  Co,  v.  Gibbs  (L.  R.  5  Ch.  D. 
713),  expressed  a  decided  opinion  that  it  could  not;  but  in 
Ellis  V.  Munson  (35  L.  T.  N.  S.  585),  the  Court  of  Appeal 
seemed  to  be  of  a  contrary  opinion ;  and  the  matter  cannot 
at  the  present  moment  be  considered  as  altogether  free  from 
doubt. 

2nd,  T/ie  Form  of  the  Counter-claim. — Where  a  defendant 
has  a  claim  against  the  plaintiff,  or  some  third  person  and 
the  plaintiff,  which  may  properly  be  made  the  subject  of  a 
counter-claim,  he  combines  his  statement  of  defence  and  his 
counter-claim  together.  The  defence  and  the  counter-claim 
then  form  a  single  document,  but  not  a  single  pleading.  The 
statement  of  defence  is  regarded  as  one  pleading  requiring 
certain  allegations  in  its  body  to  support  it ;  and  the  counter- 
claim is  another  and  distinct  pleading,  requiring  allegations 
to  be  found  within  itself  to  make  it  good.  A  clause  of  rule  8, 
Order  XIX.  provides  that  a  "set-off  or  counter-claim  shall 
have  the  same  effect  as  a  statement  of  claim  in  a  cross 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judg- 
ment in  the  same  action,  both  on  the  original  and  on  the 
cross  claim ; "  and  by  rule  10  of  the  same  Order,  "  Where 
any  defendant  seeks  to  rely  upon  any  facts  as  supporting  a 
right  of  set-off  or  counter-claim,  he  shall,  in  his  statement 
of  defence,  state  specifically  that  he  does  so  by  way  of  set-off 
or  counter-claim."  It  is,  however,  in  the  decisions  on  this 
rule  that  the  distinction  above  indicated  is  brought  out  most 
clearly. 

In  HoUoway  v.  York  (25  W.  R.  627),  the  trustee  in  liquida- 
tion of  the  affairs  of  a  person  who  had  contracted  to  purchase 
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real  esti^,  sued  the  vendor  of  the  real  estate  for  a  return  of 
the  depoeit-money  paid  by  the  debtor,  alleging  that  the  latter 
had,  before  his  liquidation,  rescinded  the  contract,  on  the 
ground  of  the  vendor's  want  of  title.     The  defendant,  the 
vendor,  delivered  a  defence  and  also  a  counter-claim,  asking 
specific  performance  of  the   contract  by  the  plaintiff.    The 
counter-claim  did  not  state  the  contract  (which  was  set  out 
in  the   statement  of  daim),  but  mentioned  it  as  ''  the  said 
agreement ; "  nor  did  it  appear  in  the  counter-claim  at  all, 
except  perhaps  by  the  title  that  the   plaintiff  was  a  trustee  ffoOoway 
in  liquidation.     The  plaintiff  demurred  to  the  counter-claim  "^^^1^ 
generally  on  the  ground  of  want  of  equity  ;  but  during  the  argu-  Jeeael, 
ment  of  the  demurrer,  the  Master  of  the   Rolls  commented  M.R.,  that 
on  the  form  of  the  counter-claim.     He  pointed  out  that  no  claim  miut 
fisMsts  were  pleaded  in  the  counter-claim  sufficient  to  support  show  cause 
it.     In  the  counter-claim   the  defendant  did   not  state  the  withoau 
liquidation  proceedings,  nor  that  the  plaintiff  was  a  trustee,  "terrace 
nor  did  he  set  out  the  agreement  for  sale.    It  had  been  said 
tliat  he  might  refer  to  the  title  to  discover  the  plaintiff's  sfahiSy 
and  to  the  statement  of  claim  for  the  form  of  the  agreement ; 
bat  considering  Order  XIX.  r.  3  he  did  not  think  he  could 
do  thiB ;  m  his  apmian  the  statement  of  the  facts  must  he  con- 
tamed  in  the  body  of  the  counter-clam. 

Crowe  V.  Bamkott  (L.  B.  6  Gh.  D.  758),  \&  a  still  stronger  Crmot  t. 
caae.  This  was  an  action  of  ejectment  for  breach  of  a  cove-  ^^nicou 
nant  in  a  lease  to  repair  and  uphold  the  demised  premises.  The  effect. 
defendants  Bamicott  and  Isett,  who  were  the  lessees  from  the 
plamtiffii,  agreed  to  sublet  the  premises  to  the  defendant 
Timewell,  subject  to  their  obtaining  the  consent  of  the  plain- 
tiSk,  Before  this  consent  had  been  obtained,  Timewell  with- 
out the  knowledge  of  the  other  defendants  got  into  possession 
of  the  premises,  and  commenced  pulling  down  and  converting 
them  into  a  skating  rink.  As  soon  as  the  plaintiffs  became 
aware  of  this,  the  action  was  commenced  claiming  possession 
of  the  premises,  damages  from  Bamicott  and  Isett  for  breach  of 
oofvenant,  and  an  injunction  against  Timewell.  Timewell  de- 
livered a  defence  and  <x)nnter-claim  headed,  ''Statement  of 
Defence  and  Oounter-claim  of  the  Defendant  A.  T.  Timewell." 
It  oonristed  of  fourteen  paragraphs,  numbered  consecutively  ; 
the  first  thirteen  paragraphs  contained  a  statement  of  the  &cts, 
on  wfaidi  the  defendant  relied  by  way  of  defence,  but  made  no 


80 


GENERAL  PRINCIPLES  AND  RULES  OF  PLEADING. 


Ormoe  v. 

BamicoU 

continued. 


Judgment 
of  Fry,  J. 


reference  to  a  counter-claim.  Among  other  things,  there  was  a 
statement  that  the  defendant  had  entered  into  a  covenant  for 
the  erection  of  iron  buildings  on  the  demised  premises  at  a  cost 
of  £1500,  and  that  he  had  already  laid  ont  £500  on  the  pre- 
mises. Paragraph  14  followed  immediately  after  paragraph  13, 
without  any  distinction,  and  was  in  these  words :  "  This 
defendant,  by  way  of  counter-claim,  claims  to  be  paid  by 
the  plaintiffis,  and  the  defendants,  Bamicott  and  Isett,  damages 
for  the  loss  he  has  sustained  in  consequence  of  his  expenditure 
aforesaid  upon  the  said  premises  to  the  amount  of  £1500,  and 
he  claims  interest  on  such  sum."  At  the  trial,  objection  was 
taken  that  there  was  no  statement  of  facts  in  the  body  of  the 
counter-claim  to  support  the  counter-claim.  It  was  replied 
on  the  other  side,  that  as  the  defence  and  counter-claim  were 
one  document,  it  was  sufficient  if  the  facts  I'elied  on  were  stated 
once,  either  in  the  defence  or  the  counter-claim ;  and  besides^ 
the  objection  ought  to  have  been  taken  before :  Bamicott  and 
Isett  had  replied,  and  in  their  reply  had  treated  the  document 
as  a  good  counter-claim. 

In  giving  judgment,  Fry,  J.,  said :  ^'  I  am  of  opinion  that 
this  preliminary  objection  is  a  valid  one.  It  is  quite  plain  that 
paragraph  14  of  the  document  refers  to  that  which  has  gone 
before,  and  if  you  do  not  read  that,  you  do  not  know  what 
paragraph  14  means.  There  can  be  no  doubt  that  in  that 
paragraph  itself  there  is  no  specific  statement  of  the  &cts  upon 
which  the  defendant  relies  for  the  relief  which  he  claims.  The 
rules  bearing  on  the  subject  are  rules  3  and  10  of  Order  XIX. 
[His  Lordship  read  them].  The  10th  rule,  in  my  opinion,  means 
that  the  defendant  must  state  specifically  in  his  counter-claim, 
or  as  the  Master  of  the  Rolls  expressed  it  in  Holhway  v.  Tcrk, 
in  the  body  of  the  counter-claim,  the  &ct8  upon  which  he 
relies  for  relief.  A  counter-claim  is  intended  as  a  substitute 
for  a  cross  bill,  and  therefore  the  facts  upon  which  reliance  is 
placed  should  appear  in  the  counter-claim  itself.  If  para- 
graph 14  alone  is  looked  at,  it  is  not  disputed  that  the  facts 
relied  on  do  not  appear.  But  it  is  said  that  the  whole  docu- 
ment is  a  defence  and  counter-claim,  that  it  is  an  amalgamation 
of  the  two  things,  that  the  whole  of  it  must  be  looked  at 
together.  I  think  that  such  a  mode  of  pleading  is  not  sanc- 
tioned by  the  rules,  and  that  it  would  be  highly  inconvenient. 
If  it  were  permitted,  the  result  would  be  that  in  eveiy  case  of  a 
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ooanter-daim,  the  pleader  would  omit  to  state  the  specific  facts 
upon  which  he  rehes  by  way  of  counter-claim,  and  would  take 
his  chance  of  picking  them  out  of  the  statement  of  defence  at 
the  trial.  I  am  confirmed  in  this  view  by  the  forms  of  counter- 
claim Nob.  10  and  14,  contained  in  Appendix  C.  to  the  Rules. 
The  forms  are  not,  indeed,  intended  to  be  exactly  followed  in 
all  cases,  but  they  are  intended  as  guides.  In  those  forms  the 
connter-daim  is  separated  by  a  marked  line  from  the  defence  ; 
the  facts  are  stated  separately,  and  the  paragraphs  are  num- 
bered differently.  I  am  of  opinion,  therefore,  that  I  cannot 
treat  this  as  a  proper  counter^^laim,  and  I  dismiss  it  Mith  costs.'* 
His  Lordship  then  refused  leave  to  amend. 

The  generality  of  Mr.  Justice  Fry's  remarks  in  this  case  as  SanhU 
to  separating  the  counter-claim  from  the  defence  by  a  marked  j?*'^^ 
line,  and  as  to  numbering  the  paragraphs  of  a  counter-claim  tween  de- 
oonsecutively  after  those  of  the  defence,  has  since  been  (^uali-  ^o'loe*"*! 
fied  by  the  same  learned  judge  in  the  case  of  Le4>s  v.  Pattersmi  claim  not 
(38  L.  T.  N.  8.  451).     This  was  an   action   for  partnership  necessary. 
accounts,  and  the  plaintiff  immediately  upon  commencing  his 
action  obtained  a  writ  of  ne  exeat  regno  against  the  defendant, 
who  was  arrested,  but  paid  the  amount  for  which  the  writ  was 
maiked  into  Court  and  then  was  released.   The  defendant,  in  his 
deifeuoe,  set  up  various  defences,  and  referred  to  the  writ  of  ne 
sjoeat  regno  taken  out,  and  the  orders  made  against  him  ;  and  then 
in  the  29th  paragraph  of  his  statement  of  defence  went  on  as 
fcdlows :  **  The  said  George  Patterson  also  states  that  the  said 
two  orders  and  writs  of  fie  exeat  regno  were  improperly  obtained, 
and  that  he  was   thereby  arrested   and   imprisoned   on   two 
occasions,  and  suffered  considerable  injury  and  damage,  and  he 
claims  to  set-off  the  amount  which  shall  be  ordered  to  be  paid 
to  him  by  the  plaintiff  and  the  defendant  G.  Lees  respectively, 
^ther  under  the  undertaking  as  to  damages  contained  in  the 
oiders  ra5)ectively,  or  otherwise,  against  any  amount  which 
may  in  this  action  be  found  to  be  due  to  the  plaintiff  and  the 
defendant  6.  Lees,  or  either  of  them."    It  must  be  noticed  Nor  temUe 
that  this  paragraph  was  numbered  consecutively  after  the  para-  J?^***°^ 
graphs  which  formed  the  defence,  and  there  was  nothing  in  the  where  de- 
fana  of  the  pleading  to  distinguish  the  defence  from  the  claim,  ^®^^  ®°*^'* 
not    even  the  usual   heading  at  the  commencement  of  the  ter-claim 
<xmnter-elaimy  yi*.:  "And  by  way  of  set-off  and  counter-claim  <»°*™cn«»- 
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the  defendaut  says/'  &c.  Objection  was  taken  at  the  trial  that 
the  &cts  relied  on  to  support  the  connter-claim  were  not  stated 
separately  from  the  statement  of  defence,  and  Orows  v.  Barm- 
cott  {supra)  was  quoted.  Mr.  Justice  Fry  was,  however,  of 
opinion  that  the  facts  were  sufficiently  stated.  In  Crowe  v. 
Barnicott  the  defendant  only  claimed  damages  ''for  the  loss 
he  had  sustained  in  consequence  of  his  expenditure  aforesaid." 
Here  he  referred  to  "  the  said  two  orders  and  writs  of  fi^  exeat 
regm^^  which  had  been  previously  mentioned.  It  must  not 
be  assumed,  however,  that  the  mode  of  pleading  a  counter- 
claim adopted  in  this  last  case  is  a  model  to  be  followed.  The 
decision  merely  was  that  it  was  not  so  egregiously  wrong  as 
to  invalidate  the  countei'-claim. 
Result  of  The  combined  eflFect  of  these  cases  and  rules  8  and  10  of 
©rrulw!  Order  XIX.  seems  to  be  that,  although  the  paragraphs  which 
make  up  the  counter-claim  may  be  numbered  on  consecutively 
after  those  which  constitute  the  defence,  and  although  it  is  not 
absolutely  essential  that  the  commencement  of  the  counter- 
claim should  be  distinguished  from  the  end  of  the  defence  in 
any  marked  way,  yet  it  is  necessary  that  there  should  appear  in 
the  lx)dy  of  the  counter-claim  itself  all  the  facts  on  which  the 
defendant  relies  in  support  of  his  counter-claim  ;  and  it  is 
not  enough  that  the  necessary  facts  can  be  found  scattered 
tliroughout  the  defence  and  the  counter-claim.  It  is  submitted, 
however,  that  there  is  no  objection  to  an  express  incorporation 
by  appropriate  words  of  paragraphs  to  be  found  in  the  defence 
into  the  comiter-claim,  and  that  when  this  is  done  the  effect 
is  that  the  allegations  of  fact  set  out  in  the  incorporated  para- 
gra})hs  must  be  taken  as  set  out  in  the  body  of  the  counter-claim 
within  the  meaning  of  the  rule.  To  illustrate  what  is  meant,  take 
statemcntM  the  case  of  Gi'owe  V.  Barnicott,  supra,  p.  80.  If  there  the  defendant 
may^bT^^  had  introduced  into  what  he  intended  to  be  his  counter-claim 
setaOle  in-  a  paragraph  incorporating  into  the  counter-claim  all  the  para- 
byrefer^  graphs  in  the  defence  which  referred  to  the  expenditure  he  had 
enc').  made  upon  the  demised  premises,  and  then  had  gone  on  to  claim 
as  he  did  damages  in  respect  of  the  same,  it  is  submitted  that 
no  objection  could  have  been  taken  to  the  pleading.  A  similar 
course  to  this  has  been  adopted  by  many  eminent  pleaders, 
the  formula  of  incorporation  commonly  adopted  being,  "The 
defendant  repeats  the  allegations  contained  in  the para- 
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graph  of  Uie  statanent  of  defence,  and  further  eaysy  &c, ; "  and 
there  can  be  no  doubt  that  by  this  means  considerable  prolixity 
of  pleading  is  frequently  saved.  Take  a  case  which  often  occurs, 
where  the  very  same  facts  which  constitute  a  defence  to  the 
action,  also,  either  as  they  staiud  or  with  an  additional  allega- 
tbn  or  two,  make  a  good  counter-claim.  Is  it  to  be  said  that 
in  such  a  case  the  defendant  is  to  set  out  first  in  his  statement 
of  defence  and  then  in  his  counter-claim  the  very  same  set  of 
bets  and  in  the  very  same  words  and  detail  ? 

Where  a  defendant  has  to  set  out  in  his  counter-claim  at  Buleaasto 
loigth  the  facts  on  which  he  relies,  the  pleader  must  bear  in^&^,  ^e/' 
mind  that  by  rule  8  of  Order  XIX.  a  counter-claim  is  regarded  ^^«  *o 
as  a  statement  of  claim  for  many  purposes,  and  that  therefore  of  daim  to 
the  roles  against  prolixity  of  statement  and  so  on  aheady  given  ^  obeerved 
when  treating  of  the  statement  of  claim  must  be  strictly  SunteT-"^ 
ohserved  by  him.  chiim. 

Repli/. 

The  substance  and  form  of  the  plaintiff's  reply  vary  with 
the  nature  and  form  of  the  statement  of  defence,  and  will  be 
different,  1st :  where  the  defendant  in  his  defence  has  merely 
denied  the  allegations  in  the  claim,  or  set  out  new  facts  which 
the  jdaintiff  in  his  turn  merely  wishes  to  deny,  2nd:  where 
the  defendant  having  set  out  new  facts,  the  plaintiff  in  his  turn 
wiflheB  to  set  out  new  facts  to  meet  him ;  and,  8rd :  where  the 
defendant  has  pleaded  a  counter-claim. 

1.  In  the  cases  within  the  first  of  these  three  classes,  the  ^®"^  ^^ 
plaintifTs  course  is  very  simple.    In  his  reply  he  merely  joins  where  de- 
issue  on  the  statement  of  defence.    Having  told  his  own  story  ^e°^^ 
once,  he  is  not  bound  to  deal  specifically  ^ith  each  allegation  allegations 
in    the   statement  of  defence,  and   it  makes  no  difference  i^clainif 
though  the  defendant  has  introduced  new  facts  into  the  case,  new  facts 
The  plaintiff  is  not  bound  to  deal  specifically  with  them,  but  by  ^M^^. 
a  general  joinder  of  issue  he  puts  the  defendant  to  proof  of  m^iy 
them.     Rule  21  of  Order  XIX.   expressly  confers  upon  a  wishes  to 
plaintiff  this  right.    It  says :  "  Subject  to  the  last  preceding    ^^^' 
rule,  the  plaintiff  by  his  reply  may  join  issue  upon  the  defence, 
and  each  party  in  his  pleading,  if  any,  subsequent  to  reply, 
maj  join  issue  upon  the  previous  pleading.    Such  joinder  of 
iflsae  shall  operate  as  a  denial  of  every  material  allegation  of 

o  2 
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fact  in  the  pleading  upon  which  issue  is  joined,  but  it  maj 

except  any  facts  which  the  party  may  be  willing  to  admit,  and 

shall  then  operate  as  a  denial  of  the  hctA  not  so  admitted." 

Where  2.  But  where  the  defendant  has  pleaded  new  &ct8,  it  may 

sta^  new    ^  *^*'  *^^  plaintiff  in  his  turn  wishes  to  plead  new  fiMjts  to 

facts  to       meet  them  ;  and  this  it  is  now  decided  he  may  do.    (See  HaU 

plaintiff       ^*  ^^^*  ^^^>  P-  ^^ — *^')     ^^  ^^^^  ^^^^^  ^®  ^^  ^^  ^^^  ^®  ^^^' 
desires  to     facts  in  paragraphs,  having  regard  to  the  rules  laid  down  for 

other  facts,  setting  out  facts  in  statements  of  claim,  and  also  rule  19  of 

Order  XIX.,  which  is  as  follows  :  "  No  pleading,  not  being  a 

petition  or  summons,  shall,  except  by  way  of  amendment,  raise 

any  new  ground  of  claim  or  contain  any  allegation  of  £act 

inconsistent  with  the  previous  pleadings  of  the  party  pleading 

the  same."    (See  O'Farrell  v.  Stephensan,  reported  in  the  "Law 

Times  "  of  August  10th,  1878,  and  Addenda  to  this  work.) 

Where  3.  The  third  case  is  where  the  defendant  has  pleaded  a 

defendant     counter-claim.    As  a  counter-claim  is  reprirded  in  very  much 

counter-  °  •' 

claims.         the  Same  way  as  a  statement  of  claim,  it  follows  that  the 
reply,  in  cases  where  there  is  a  counter-claim,  must,  so  far  as 
it  deals  with  the  counter-claim,  be  fi'amed  like  a  statement  of 
defence  ;  and  such  indeed  is  the  rule  upon  the  point.    Rule  20 
of  Order  XIX.,  which  has  been  already  quoted  for  another 
purpose,  says :  "  It  shall  not  be  sufficient  for  a  defendant  in 
his  defence  to  deny  generally  the  facts  alleged  by  the  statement 
of  claim,  or  far  a  plaintiff  in  his  reply  to  deny  generally  the  facts 
alleged  in  a  defence  by  way  of  counter-claim,  but  each  party 
must  deal  specifically  with  each  allegation  of  fact  of  which  he 
Mode  of       does  not  admit  the  truth."   Where,  therefore,  there  is  a  defence 
defen^^and  ^^^  *  counter-claim  \iith  which  the  plaintiff  in  his  reply  has  to 
counter-       deal,  he  will  in  the  first  paragraph  of  his  defence  join  issue 
claim.  generally  on  the  defence,  or  if  he  wishes  to  set  up  new  facts  in 

answer  to  new  facts,  he  will,  in  the  first  and  succeeding  para- 
graphs of  his  reply,  do  so,  and  then  proceed  in  the  next 
paragraph  to  deal  with  the  allegations  contained  in  the  counter- 
claim, having  regard  aU  the  while  to  the  rules  against  evasive 
denials,  &c.,  laid  down  with  respect  to  statements  of  defence. 

If,  however,  there  is  a  defect  in  the  form  of  the  counter- 
claim, as  where  facts  are  not  pleaded  in  support  of  it,  the 
plaintiff  may  merely  join  issue  on  it.     This  was  decided  in  the 
YM^hew,  ^^^^  ^^  HiUman  v.  Mayhew  (24  W.  R.  485.)    This  was  an 
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action  for  the  recovery  from  the  defendant  of  certain  real  pro-  Judgment 
perty  of  which  the  plaintiffs  were  trastees.    In  the  statement  ^  ^  * 
of  claim  it  was  alleged  that  the  defendant,  pending  negotiations 
for  a  lease,  had  by  improper  means  obtained  possession  of  the 
property.   The  defendant  put  in  what  purported  to  be  a  defence 
and  connter-claim.    In  the  first  seven  paragraphs  the  defendant 
in  effect  denied  that  he  had  obtained  possession  improperly, 
alleged  the  existence  of  a  valid  agreement  for  a  lease,  under 
which  he  said  that  he  was  in  possession,  and  stated  that  the 
n^otiations  mentioned  in  the  plaintiffs'  claim  were  merely  as  to 
the  form  of  the  lease  to  which  he  was  entitled  under  the  agree- 
ment.   By  the  8th  paragraph  the  defendant,  by  way  of  counter- 
claim, claimed  to  have  the  said  agreement  specifically  performed, 
and  to  have  a  lease  granted  to  him  accordingly,  and  for  the 
purpose  aforesaid  to  have  the  action  transferred  to  the  Chancery 
Division.    The  plaintiffs  replied  by  merely  joining  issue  upon 
the  defendant's  statement  of  defence.     The  defendant  then 
moved  under  Order  XL.  r.  11  foi*  judgment  in  favour  of  the 
counter-claim  as  upon  an  admission  in  the  pleadings.     The  Where 
Master  of  the  Rolls  however  decided,  that  inasmuch  as,  in  vio-  joes'iiot 
lation  of  rules  3  and  10  of  Order  XIX.,  the  defendant  had  state  facts 
pleaded  no  facts  in  support  of  his  counter-claim,  he  could  not  coimutr^ 
complain  if  the  plaintiff  availed  himself  of  rule  21  of  the  same  claim. 
Order,  and  put  in  a  joinder  of  issue  to  operate  as  a  denial  of  ^j^join 
the  fiEu^ts  allied  by  the  defendant^  instead  of  denying  them  in^e 
specifically  and  in  detail.  ™^^  ^' 

But  where  the  defendant  has  properly  pleaded  his  counter- 
claim,  and  the  plaintiff  in  his  reply  has  merely  joined  issue,  can 
the  defendant  forthwith  get  judgment  for  the  amount  of  his 
counter-claim  ?  We  have  seen,  that  in  the  case  of  an  improper 
answer  to  a  statement  of  claim,  the  plaintiff  may  at  once  apply 
for  and  obtain,  under  Order  XL.  r.  11,  judgment  as  upon  an 
admission  in  the  pleadings ;  but  there  is  this  difficulty  with 
r^ard  to  a  counter-claim,  that  by  Order  XXII.  r.  10  the 
judgment  which  a  party  pleading  it  is  entitled  to  is  a  judg- 
ment for  any  balance  in  favour  of  the  defendant  upon  the 
determination  of  both  the  original  action  and  the  cross  action 
embodied  in  the  counter-claim,  and  that  balance  of  course 
cannot  be  ascertained  till  the  conclusion  of  the  whole  suit.  The 
point  under  consideration  arose  in  the  case  of  Rolfe  v.  Maclaren 
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(24  W.  R.  816).  That  was  an  action  for  an  account  of  rent 
and  profits,  i^inst  which  the  defendant  hj  his  counter-claim 
claimed  to  set-off  a  sum  of  money  due  to  him  irom  the  plaintiff 
upon  an  award.  The  counter-claim  was  in  all  respects  properly 
pleaded ;  but  the  plaintiff,  instead  of  dealing  specifically  with 
the  allegations  of  the  counter-claim,  merely  joined  issue.  The 
defendants  then  applied  for  an  account  of  what  was  due  to  the 
defendant  on  the  counter-claim,  and  for  judgment  accordingly ; 
Rolfe  y.  but  Hall,  V.-C,  refused  the  application,  holding  that  he  could 
Madaren.  not  give  judgment  for  the  counter-claim  without  going  into  the 
Hall,  V.-C.  ^'hole  of  the  plaintiff 's  case.  Although  however  in  a  case  of  the 
kind  it  seems  that  a  defendant  cannot  forthwith  get  judgment 
in  his  favour,  yet  this  advantage  will  result  to  him  from  the 
imperfection  in  the  pleading  on  the  other  side,  that  at  the 
hearing  of  the  action  the  facts  in  the  counter-claim  must  be 
taken  to  be  admitted  (imless  leave  to  amend  is  given),  and 
then  the  only  question  remaining,  in  order  to  ascertain  the 
balance,  if  any,  due  to  him,  will  be  the  liability  of  the  parties 
in  the  original  action. 

Befoinder. 

Rules  as  to      This  is  the  last  pleading  which  can  be  pleaded  without  the 

t^'!^      leave  of  the  Court.    (Order  XXIV.  r.  2.)    Where  there  is  no 

quent  to      counter-claim,  and  where  the  plaintiff  does  not  wish  to  set  up 

"^  ^'  new  facts,  the  reply  is,  as  already  stated,  in  itself  nothing  more 

than  a  joinder  of  issue,  and  then  there  is  no  pleading  subsequent 

to  reply.     But  where  there  is  a  counter-claim,  or  the  plaintiff 

has  pleaded  new  facts,  it  is  necessary  for  the  defendant  to  deliver 

a  new  pleading.     He  may,  if  he  pleases,  join  issue  generally  on 

the  plaintiff's  answer  to  his  counter-claim,  or  on  the  new  facta 

which  the  plaintiff  has  pleaded  to  his  defence,  and  in  that  case 

the  pleadings  are  at  an  end.     If,  however,  he  wishes  in  his 

turn  to  set  out  any  new  facts,  he  must  apply  for  the  leave  of 

the  Court  to  do  so,  and  then  plead  them   in  accordance  with 

the  rules  already  referred  to   with  regard  to  answering  an 

opponent's  pleadings. 

Amendment  of  Pleadings. 
By  Order  XXVII.  r.  2  a  plaintiff  may^  tvithaut  leave  of  the 
Court  first  had,  amend  his  statement  of  claim  once  at  any  time 
before  the  eicpiration  of  the  time  limited  for  reply,  and  before 
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replying  (or,  where  no  defence  is  pleaded,  at  any  time  before  the 
expiration  of  four  weeks  from  the  appearance  of  the  defendant 
who  shall  have  last  appeared) ;  and  by  rule  3  of  the  same  When 
order,  a  defendant  who  has  set  up  any  emmter-clam  may  also,  def^dant"^ 
iciUunU  have,  amend  such  counter-claim  at  any  time  before  the  may  amend 
expiration  of  the  time  allowed  him  for  pleading  to  the  reply,  J^e.'^* 
and  before  pleading  thereto  (or,  in  case  there  be  no  reply,  then 
at  any  time  before  the  expiration  of  twenty-eight  days  from 
the  filing  of  his  defence) ;  but  in  neither  of  these  cases  can 
either  a  statement  of  claim  or  a  counter-claim  be  amended 
without  leave  while  a  demurrer  to  it  is  pending,  and  leave  to 
amend  will  then  only  be  given  upon  payment  of  the  costs  of 
the  demurrer.  (Order  XXVIII.  r.  7.)  It  seems  that  a  defendant 
has  no  absolute  right  to  amend  his  statement  of  defence,  nor 
has  a  plaintiff  a  right  to  amend  his  reply  ;  although  of  course 
both  these  parties  can  apply  to  the  Court  for  leave  to  do  so, 
and  such  leave  may  be  granted.     Rules  2  and  3  of  Order 
XXVII.  will  be  useful,  among  many  other  cases,  in  cases  where, 
under  the  old  sjrstem,  a  new  assignment  would  have  been 
necessary ;  and  in  fact,  as  new  assignments  are  by  rule  14  of 
Order  XIX.  abolished,  this  is  the  only  way  in  which  the  same 
result  can  be  obtained.    (See  Order  XIX.  r.  14,  and  Earp  v. 
Henderson^  ante,  p.  41.) 

It  will  have  been  noticed  that  the  power  of  amending  plead- 
ings as  of  right,  and  without  the  necessity  of  applying  for  and 
obtaining  leave,  is  very  limited,  being  really  confined  to  the 
two  cases  just  given ;  but  the  power  vested  in  the  Court  of 
granting  leave  to  amend  is  unlimited.    By  Order  XXVII.  r.  I,  Power  of 
**  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  j^^^^  ^ 
aUow  either  party  to  alter  his  statement  of  claim  or  reply,  or  order  or 
may  order  to  be  struck  out  or  amended  any  matter  in  such  amend^ 
statements  respectively  which  may  be  scandalous,  or  which  may  ments 
tend  to  prejudice  or  embarrass  or  delay  the  fair  trial  of  the    ^  ^^ 
action,  and  all  such  amendments  shall  be  made  as  may  be  neces- 
sary for  the  purpose  of  determining  the  real  questions  or  ques- 
tion in  controversfy  between  the  parties."    And  by  rule  2  of 
Order  XX.,  "Where  any  ground  of  defence  arises  after  the 
defendant  has  delivered  a  statement  of  defence,  or  after  the 
time  limited  for  his  doing  so  has  expired,  the  defendant  may, 
and  where  any  ground  of  defence  to  any  set-off  or  counter-claim 
arises  after  reply,  or  after  the  time  limited  for  delivering  a  reply 
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has  expired,  the  plaintiff  may,  within  eight  days  after  snch 
ground  of  defence  has  arisen,  and  by  leave  of  the  Court  or  a 
judge,  deliver  a  further  defence  or  further  reply,  as  the  case  may 
be,  setting  forth  the  same." 

The  latter  part  of  rule  1  of  Order  XXVII.,  which  em- 
powers the  Court  to  amend  a  pleading  at  the  instance  of  a 
hostile  party  on  the  ground  that  it  is  embarrassing,  &c.,  has 
already  been  treated  of  in  dealing  with  the  form  of  the  various 
pleadings.  What  remains  for  consideration  is  the  power  of  the 
Court  to  amend  a  pleading  at  the  instance  of  the  party  whose 
pleading  it  is  that  requires  amendment,  and  who  thirnks  that 
by  the  amendment  his  case  will  be  advanced.  Referring  to 
this  subject,  Fry,  J.,  remarked,  in  Tildesley  v.  Harper  (47 
L.  J.  Ch.  264),  "  The  power  of  the  Court  to  allow  amendments 
is  unlimited,  that  is  to  say,  it  is  only  limited  by  what  is  right 
and  proper;"  and  indeed,  on  examining  rule  1  of  Order 
XXYII.  and  considering  the  decisions  upon  it,  it  is  impossible 
to  say  that  his  Lordship's  remark  at  all  exaggerates  the  &ct. 
The  rule  says  that  the  amendment  by  leave  may  be  made  at 
any  stage  of  the  action  ;  and  it  has  been  decided  that  it  may 
be  made  at  the  trial  of  the  action,  and  even  so  as  to  raise  a 
new  case  requiring  fresh  evidence. 

Budding  v.  Murdoch  (L.  R.  1  Ch.  D.  42)  was  a  suit  in- 
stituted to  enforce  a  right  claimed  by  the  plaintiff  to  the  flow 
of  water  along  an  artificial  watercourse.  The  bill  rested  the 
plaintiff's  title  on  a  deed  and  also  on  prescription.  At  the 
trial  the  Court  was  of  opinion  that  the  plaintiff's  title  fsdled 
both  under  the  deed  and  by  prescription :  and  it  was  then 
contended  that  the  watercourse  had  been  constructed  by  the 
plaintiff  at  considerable  expense  with  the  privity  of  a  prede- 
cessor in  title  of  the  defendant,  who  had  stood  by  and  acquiesced, 
and  that  the  plaintiff  was  entitled  to  succeed  on  that  ground. 
The  Master  of  the  Rolls  said  that  the  case  now  set  up  by  the 
plaintiff  was  not  set  up  by  his  bill ;  and  ii  the  suit  had  come  to 
a  hearing  before  the  recent  Act,  the  question  whether  the 
plaintiff  should  be  allowed  to  amend  would  have  required  great 
consideration.  Under  the  circumstances,  he  thought  the  new 
practice  ought  to  be  applied,  and  that  the  plaintiff  ought  to 
have  liberty  to  amend,  and  he  made  an  order  accordingly,  with 
liberty  for  the  defendant  to  put  in  a  fiirther  answer,  and  both 
parties  to  go  into  further  evidence. 
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A  similar  caae  is  Latimer  v.  Bell  (tried  at  the  Carlisle  Spring  Latimer  v. 
AfisizeSy  1878).  There,  to  an  action  of  trespass  a  defendant 
pleaded  seyeral  defences,  including  immemorial  prescription, 
but  not  prescription  under  the  Prescription  Act.  At  the  trial 
it  tamed  out  that  this  defence  could  not  be  sustained,  but  that 
a  defence  of  prescription  based  on  the  Prescription  Act  might : 
and  the  learned  judge  (Lopes,  J.)  gave  the  defendant  leave  to 
amend  his  defence  accordingly,  and  the  case  went  on. 

In  King  v.  Corhe  (L.  R.  1  Ch.  D.  57)  the  plaintiflF  in  his 
bill  charged  the  defendant  with  wilful  neglect  and  default,  but 
did  not  allege  any  particular  act  of  de&ult.  Issue  having  been 
joined  on  the  cause  coming  on  for  trial,  leave  was  given  to  the 
plaintiff  to  amend  his  bill  by  charging  some  one  or  more  act  or 
acts  of  default,  but  on  the  terms  that  he  should  enter  into  no 
new  evidence  and  should  pay  the  costs  of  the  pi*escnt  hearing. 

See  also  to  the  same  effect  Roe  v.  Davies  (L.  R.  2  Ch.  D.  729)  Tonus  on 
8Qd  CaldweU  v.  Fagham  Harbour,  Ac.,  Co.  (L.  R.  2  Ch.  D.  221 ).    ^^^,^, 

The  power  of  granting  leave  to  amend  in  a  proper  case  is  ment  on 
now  entirely  in  the  discretion  of  the  Court,  and  it  has  been  ^^^j 
held  in  one  or  two  cases  that  an  affidavit  showing  the  nature  or  defendant 
materiality  of  the  proposed  amendment  will  not  be  required,  who  bag 
{CargiU  v.  Bower,  L.  R.  4  Ch.  D.  78  ;  Chesterfield  Co.  v.  Block,  jjj^^iy 

25  W.  E.  409.)  notallowwl 

Where,  however,  a  defendant  has,  in  violation  of  rules  20  and  *"*"*  * 
22  of  Order  XIX.,  pleaded  an  evasive  denial  of  the  plaintiff's 
claim,  the  Court  has  in  a  number  of  cases  refused  to  allow  any 
amendment,  and  given  final  judgment  for  the  plaintiff.  See 
Thorpe  v.  Holdmuorth,  Byrd  v.  Nunn,  TUdesley  v.  Harper, 
GoUeite  v.  Ooode,  supra,  pp.  53,  58,  62,  and  G3. 

Demurrer. 

"Any  party  may  demur  to  any  pleading  of  the  opposite  R«Jea«to 

party,  or  to  any  part  of  a  pleading  setting  up  a  distinct  cause 

of  action,  ground  of  defence,  set-off,  counter-claim,  reply,  or  as 

the  case  may  be,  on  the  ground  that  the  facts  alleged  therein  do 

not  show  any  cause  of  action  or  ground  of  defence  to  a  claim  or 

any  part  thereof,  or  set-off,  or  counter-claim,  or  reply,  or  as  the 

case  may  be,  to  which  effect  can  be  given  by  the  Court  as 

against  the  party  demurring  "  (Order  XXYIII.  r.  1) ;  and  by 

role  2,  "  A  demurrer  shall  specifically  state  whether  it  is  to  the 

whole  or  to  a  part,  and  if  so,  to  what  part,  of  the  pleading  of  the 
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opposite  party.  It  shall  state  some  ground  in  law  for  the 
demnrrer,  bnt  the  party  demurring  shall  not  on  the  argument 
of  the  demurrer  be  limited  to  the  ground  so  stated.  A  demurrer 
may  be  in  the  Form  28  in  Appendix  C.  hereto.  If  there  is  no 
ground,  or  only  a  frivolous  ground  of  demurrer  stated,  the 
Court  or  a  judge  may  set  aside  such  demurrer  with  costs." 

A  demurrer  and  a  defence  to  the  very  same  part  of  a  pleading 
can  be  contained  in  the  same  pleading,  forming  one  document, 
but  this  can  only  be  done  with  the  leave  of  the  Court  (r.  4). 

Under  the  new  practice  demurrers  will  probably  not  be 
so  irequent  as  was  formerly  the  case.  Indeed,  Lord  Justice 
Brett  in  one  case  expressed  the  opinion  that  it  was  now  useless 
to  demur  at  all ;  but  that  remark  must  be  regarded  in  view  of  the 
particular  facts  then  before  his  Lordship,  and  was  only  meant  to 
convey  that  it  was  now  useless  to  demur  on  any  merely  technical 
lX)int,  or  on  a  defect  in  the  pleading  which  was  the  result  not  of  a 
weakness  in  the  case  itself,  but  of  a  slip  of  the  pleader.  In 
cases  of  the  latter  kind,  the  Court,  upon  the  argument  of  the 
demurrer,  will  ahnost  certainly  give  the  party  leave  to  amend  ; 
and  this  has  been  done  on  the  tenns  that  each  party  should  pay 
his  own  costs  of  the  demurrer.  {Halliwellx,  Counsell,  88  L.  T. 
N.  S.  170.)  But  if  the  objection  to  a  pleading  is  an  objection 
not  of  form  but  of  substance — an  objection  that  the  facts  which 
the  plaintiff  or  the  defendant  relies  on,  assuming  them  to  be 
properly  pleaded,  can  still  afford  no  good  claim  or  good  defence 
in  law,  to  demur  is  still  the  proper  course. 

Watson  V.  Hawkins  (24  W.  R.  884),  a  case  decided  under 
the  new  system,  is  an  authority  that  a  demurrer  to  part  of  a 
statement  of  claim  cannot  be  sustained  if  the  matter  demurred 
to  supports  the  plaintiff's  right  to  any  relief  The  objection  of 
the  Statute  of  Limitations  may  be  taken  by  demurrer  when,  as 
in  the  case  of  the  3  &  4  WiU.  4,  c.  27,  the  plaintiff's  title  is 
extinguished  after  the  lapse  of  twenty  years  {Dawkins  v.  Lord 
Fenrhffn,  ante,  p.  69);  but  where  the  statute  only  bars  the 
remedy,  the  defence  must  be  pleaded,  and  a  demurrer  is  not  the 
proper  course.  (Wakelee  v.  Davis,  25  W.  R.  60.)  A  defence  of 
the  Statute  of  Frauds  should  be  specially  pleaded  under  Order 
XIX.  r.  23,  and  not  taken  by  demurrer. 

As  to  the  practice  and  procedure  on  a  demurrer,  see  post, 
pp.  294—296. 
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COMMENCEMENTS  AND  TERMINATIONS  OF 

PLEADINGS  (a). 

Ordmaty  Form  of  Commencement  and  Termination  of  a  State-     Ordinary 

ment  of  Claim.  cSl^ence- 

ments,  &c, 
187 — .     No.  .        of  plead- 

In  the  High  Court  of  Justice,  lllere  add  according  to  ^°^' 

Queen's  Bench  (or  Common  Pleas  the  figure  and  number 

or  Exchequer)  Division.  on  writ,^ 

Writ  issued.  [Here  fill  in  dateJ] 
Between  Sir  {h)  John  Jones     .         .      Plaintiff, 

and 

Edward  Smith    .        .        .     Defendant. 

Statement  of  Claim. 

1,  2,  &c.  \^Here  insert  the  body  of  the  pleading, '\ 

The  plaintiff  claims  \^the  partictilar  prayer  or  claim  follows]. 

The  plaintiff  proposes  that  this  action  sliould  be  tried  in  London 

(or  at  the  assizes  to  be  holden  for  the  county  of )  (c). 

Delivered  {d)  this day  of 187—,  by 

Messrs.    Edwards  and   Book,  St.,  in 

the  City  of  London,  plaintiff's  solicitor, 
or,  the  plaintiff  in  person. 

(a)  The  role  of  the  new  practice  which  regulates  the  formal  part  of  Order  XIX. 
aU  pleadings  is  Order  XIX.  r.  7.  '*  Every  pleading  in  an  action  shall  j^  7, 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is  delivered, 
and  with  the  reference  to  the  letter  and  number  of  the  action,  the  Division 
to  which  ....  the  action  is  assigned,  the  title  of  the  action,  the  de- 
scription of  the  pleading,  and  the  name  and  place  of  business  of  the 
aolicitiv  and  agent,  if  any,  delivering  the  same,  or  the  name  and  address 
of  the  party  delivering  the  same,  if  he  does  not  act  by  a  solicitor." 

Pleadings  are  not  filed  under  the  new  system,  but  delivered  in  tliefirft 
imttaneej  between  the  solicitors  of  the  parties.     '*  Every  pleading  .     .    .    Tlea^lings 
sfaall  be  delivered  in  the  manner  now  in  use  to  the  solicitor  of  every   ^  ^ 
party  who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear   <lelivered. 
07  a  solicitor,  but  if  no  appearance  has  been  entered  by  any  party,  then 
SDch  pleading,  shaU  be  delivered  by  being  filed  with  the  proper  officer  " 
(Order  XTX.  r.  6) ;  but  by  Order  XXXVI.  r.  17,  amended  by  rule  17a, 
**  the  party  entering  the  action  for  trial  shall  deliver  to  the  officer  two 
copies  of  ^  whole  of  the  pleadings  in  the  action,  one  of  which  shall  be 
lor  the  use  of  the  judge,'^and  by  Order  XLI.  r.  1,  "the  party  entering 
jodgmefit  ahaU  deliver  to  the  officer  a  copy  of  the  whole  of  the  pleadings 
in  ue  action  other  than  any  petition  or  summons.*'   Owing  to  the  greater  When 
length  to  which  common  law  pleadings  now  frequently  run,  a  direction  is  pleadings 
giren  as  to  their  being  printed.    By  Order  XIX.  r.  tt  and  5a,  "  every   to  be 
pleading  above  ten  folios  of  seventy-two  words  each  must  be  in  print ;  "   printed. 
below  that  it  may  be  either  in  writing  or  print  at  the  option  of  the  party. 

A  plainti^  mileas  he  obtains  an  extension  of  time,  must  deliver  a  Time  for 
statement  of  claim  within  six  weeks  after  the  defendant  has  entered  his  delivering 
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TIME  FOR  DELIVERING  PLEADINGS. 


statement 
of  claim. 


Rules  as  to 
computa- 
tion of 
time  for 
delivering 
pleadings 
generally. 


Power  of 
Court  or 
judge  to 
extend 
time. 


Effect  of 

default  of 

plaintiff  in 

delivering 

pleading 

within 

time. 


appearance  (Order  XXI.  r.  1)  ;  but  it  is  not  necessary  that  the  plaintiff 
should  deliver  a  statement  of  claim  at  all  in  cases  where  the  d^endant 
has  intimated  that  he  does  not  require  one.  Still  in  such  a  case  the 
plaintiff  may  insist  on  delivering  his  statement  of  claim,  but  it  is  at  his 
own  risk  so  far  as  costs  are  concerned,  for  "  where  a  plaintiff  deliyers 
a  statement  of  claim  without  being  required  to  do  so,  the  Court  or  a 
judge  may  make  siich  order  as  to  the  costs  occasioned  thereby  as  shall 
seem  just,  if  it  appears  that  the  delivery  of  a  statement  of  claim  was 
unnecessary  or  improper."     (Order  XXI.  r.  1.) 

The  time  within  which  pleadings  must  be  delivered  varies,  it  will  be 
seen,  with  the  different  pleadings;  but  in  counting  time  the  foU 
lowing  rules  are  common  to  statements  of  claim  and  defence,  and  to 
replies,  viz.,  that  ''no  pleading  shall  be  ...  .  deUvered  in  tly 
long  vacation  unless  directed  by  a  Court  or  a  judge  "  (Order  LVIl, 
r.  4) ;  "  and  the  rime  of  the  long  vacation  shall  not  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed  by  these  roles 

for  delivering  any  pleading    unless   otherwise   directed 

by  a  Court  or  a  judge."  (Order  LVII.  r.  5.)  Again  by  rule  2  of  the 
same  order,  "  where  any  limited  time  Icm  than  9ix  days  from  or  after  any 
date  or  event  is  appointed  or  allowed  for  doing  any  act  or  taking  any 
proceeding,  Sunday,  Christmas  Day,  and  Good  Friday  shall  not  be 
reckoned  in  the  computation  of  such  limited  time."  This  role  will  no 
doubt  apply  to  pleadings  in  cases  where  an  extension  of  time  leas  than 
six  days  in  duration  in  which  to  deliver  a  pleading  has  been  granted 
by  a  Master  in  chambers. 

Unlimited  power  of  extending  the  time  is  vested  in  the  Court.  The 
general  rule  upon  the  subject  is  rule  6  of  Order  LVII.  "  A  Goort  or 
H  judge  shall  have  ))ower  to  enlarge  or  abridge  the  time  appointed  by 
these  rules  or  fixed  by  any  order  enlarging  rime,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any)  as  the  justice  of  the  case 
may  require,  and  any  such  enlargement  may  he  ordered^  aUh<mgh  the 
application  far  the  ttame  is  not  vtade  vntil  after  the  expiration  of  the 
time  appointed  or  allowed;**  and  by  rule  22  of  the  Additional  Rules 
of  Court  (August,  1876 J  **  as  to  applications  to  extend  the  time  for  taking 
any  proceeding  limited  by  Rules  of  Court  (subject  to  any  special  order  as 
to  the  costs  of  and  occasioneil  by  any  such  application)  the  costs  of  one 
application  are,  without  special  order,  to  be  allowed  as  costs  in  the 
cause  or  matter,  but  (unless  specially  ordered)  no  costs  are  to  be  allowed 
of  any  further  application  to  the  i)arty  making  the  same  as  against  anv 
other  party,  or  any  estate  or  fund  in  which  any  other  party  is  interested. 

The  effect  of  not  pleading  in  due  time,  where  no  extension  of  time  has 
been  obtained,  differs  according  as  it  is  the  plaintiff  or  the  defendant 
who  is  in  defoult  in  delivering  a  pleading.  '*If  the  plaintiff,  being 
bound  to  deliver  a  statement  of  claim,  does  not  deliver  the  same 
vrithin  the  time,  allowed  for  that  purpose,  the  defendant  may  at  the 
expiration  of  that  time  apply  to  the  Court  or  a  judge  to  dismiss  the 
action  with  costs  for  want  of  prosecution  ;  and  on  the  hearing  of  sach 
application  the  Court  or  judge  may,  if  no  statement  of  claim  Imve  been 
delivered,  order  the  action  to  be  dismissed  accordingly,  or  may  make  sach 
other  order  on  such  terms  as  to  the  Court  or  judge  shall  seem  just.*' 
(Order  XXIX.  r.  1.)  This  is  where  the  plaintiff  has  made  default  in 
delivering  a  Jttatement  of  elaim^  but  if  a  statement  of  claim  is  duly 
delivered,  and  the  defendant  duly  delivers  a  defence,  and  then  the 
plaintiff  makes  default  in  delivering  a  reply,  rule  12  of  Order  yyiT 
applies.  "If  the  plaintiff  does  not  deliver  a  reply  or  demurrer  .  .  .  . 
within  the  period  allowed  for  that  purpose,  the  pleadings  shall  be  denned 
to  be  closea  at  the  expiration  of  that  period,  and  the  statement  of  fact  in 
the  pleading  last  delivered  shall  be  deemed  to  be  admitted."  When  it 
is  the  defendant  that  makes  default  in  pleading,  Uie  cases  must  be  distin- 
guished  where  the  plaintiff's  claim  is  for— (a)  a  debt  or  liquidated 
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Local  venue 
abolished. 


demand ;  (b)  detention  of  goods  and   pecuniary  damages  or  either  of 
them ;  (<?)  the  recovery  of  land  ;  (rf)  mesne  profits,  arrears  of  rent  or 
damages  for  breach  of  contract  indorsed  upon  a  writ  for  the  recovery  of 
land ;  (e)  all  other  actions.     In  cases  (a)  and  (c)  the  plaintiff  may  sign 
final  judgment  with  costs ;  in  cases  {b)  and  {d)^  the  plaintiff  may  enter  an 
interlocntory  judgment  against  the  defendant,  and  a  writ  of  inquiry  shall    Effect  of 
iflsne  to  assess  the  yalne  of  the  goods,  or  the  amount  of  profits  as  the   default  in 
case  may  be ;  in  all  other  cases  the  plaintiff  does  not  get  judgment  forth-    case  of 
with,  bat  he  may  set  down  the  action  on  motion  for  judgment,  and  such    defendant. 
judgment  shall  be  given  as  upon  the  statement  of  claim  the  Court  shall 
consider  the  plaintiff  to  be  entitled  to.     (Order  XXIX.  r.  10.)    If  there 
Are  several  defendants,  and  some  make  default  in  pleading  and  others 
dxHj  plead,  the  plaintiff  may  enter  final  judgment  at  once,  and  proceed 
to  execution  against  those  in  default,  or  set  down  the  action  on  motion 
tor  judgment  against  the  defaulting  defendants,  according  to  the  nature 
of  the  claim  which  the  plaintiff  has  made  in  his  writ.    The  pleader  is 
referred  lor  additional  information  on  the  whole  subject  of  default  in 
pleading  to  Griffith's  Treatise  under  the  Judicature  Acts,  2nd  edit., 
295—302. 
(b)  Where  a  party  has  any  title  or  dignity,  it  ought  to  be  given  to  him 

both  in  the  writ  and  in  the  pleading,  as  the  Duke  of ,  the  Marquis 

of ,  the  Earl  of ,  the  Right  Honourable ,  the  Right  Reverend 

Father  in  God  ,  Lord  Bi^op  of  ,  Sir  ,  Bart.,  Sir , 

Knight ;  but  this  does  not  apply  to  special  orders  of  knighthood  or  deco- 
ntiona,  sach  as  K.C.B.,  kc,  A  mere  addition  such  as  Mr.  or  Esquire  is 
not  given. 

{e\  The  Judicature  Acts  make  an  important  change  in  the  law  as  to 
f«Mw  or  the  place  of  trial.  Previously  all  actions  were  divided  into 
local  and  transitory.  The  former — all  actions  relating  to  land,  as  eject- 
ment, trespass,  &c. — could,  unless  by  special  order,  only  be  tried  in  the 
ooimty  where  the  land  was  situated,  and  the  plaintiff  had  therefore  really 
no  choice  as  to  the  place  of  trial ;  but  in  the  case  of  transitory  actions  it 
was  otherwise.  Here  the  plaintiff  could  fix  the  venue  himself,  and  thus 
aa  action  for  libel  published  in  Westmoreland  could  be  tried  in  London. 
Now  this  right  of  selecting  the  place  of  trial  is  given  to  the  plaintiff  in 
erery  clafis  of  case.  This  is  done  hy  Order  XXXVI.  r.  1,  which  pro- 
vides :  ^  There  shall  be  no  local  venue  for  the  trial  of  any  action,  but  when 
the  plaintiff  proposes  to  have  the  action  tried  elsewhere  than  in  Middle- 
flex,  he  shall  in  his  statement  of  claim  name  the  county  or  place  in  which 
be  iffoposes  that  the  action  shall  be  tried,  and  the  action  shall,  unless  a 
jnd^  otherwise  orders,  be  tried  in  the  county  or  place  so  named.  Where 
no  plsoe  of  trial  is  named  in  the  statement  of  claim,  the  place  of  trial 
ihaUf  unless  a  judge  otherwise  orders,  be  the  county  of  Middlesex.  Any 
Older  of  a  judge,  as  to  such  place  of  trial,  may  be  dLscharged  or  varied  by 
alHrisional  Court  of  the  High  Court."  This  rule  is  of  the  most  sweep- 
ing character*  and  it  has  been  construed  as  giving  the  plaintiff  an  abso- 
btie  right  to  fix  the  place  of  trial  subject  to  the  defendant  showing  such 
*  {oeponderance  of  convenience  in  trying  elsewhere  as  to  oust  that  right, 
(fo  I>eQman  J.,  Fhtai  v.  Normanton  Iron^  Jf'c,  Co.,  W.  N.  1876,  106  ; 
dO&J.34a) 

{i)  It  is  suggested  that  the  practice  should  be  uniformly  followed  of 
placing  the  statement  as  to  the  person  by  whom  and  the  time  at  which 
the  pleading  is  delivered  at  the  end  of  it  instead  of  dividing  it  as  is  fre- 
quently done,  and  stating  at  the  top  after  the  heading  **  statement  of, 
ic,"  tiiat  it  is  delivered  by  so-and-so,  and  at  the  end  that  it  is  "  de- 
liToed  this  day  of,  kc."  which  necessitates  a  repetition  of  the  statement 
of  the  deliveiy.  Whether  the  whole  statement  should  appear  at  the 
conuBencenient  or  end  of  the  pleading  is  entirely  a  matter  of  taste.  But 
there  is  no  justification  for  the  division  of  it  just  indicated. 
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Ordinary  Form  of  Commeyicemmt  and  Termination  of  StaU* 

mmi  of  Defence  (a). 

187—.    No. 

In  the  High  Conrt  of  Justice,  [^Here  add  according  to 

Queen's  Bench  (or  Common  Pleas  the  number  and  figure 

or  Exchequer)  Division.  on  the  wrif] 

Between  John  Jones Plaintiff, 

and 

Edward  Smith  and  William  Smith    .     Defendants. 

Statement  of  Defence. 


2,  &c.    I 


Here  insert  ths  paragraphs  containing  the  body  of 
the  pleading. 

Delivered  {b)  this day  of 187—,  by 

Messrs.  Young  and  Turner, St.,  in  the  City  of 

London,  agents  for 
John  Moon,  Reigate,  defendant's  solicitor. 


{a)  "  Where  a  statement  of  claim  is  delivered  to  a  defendant,  he  shall 
deliver  his  defence  within  eight  days  from  Uie  delivery  of  the  statement 
of  claim,  or  from  the  time  limited  for  appearance,  whichever  shall  be 
last,  unless  snch  time  is  extended  by  the  Court  or  a  judge.'*  (Order  XXII. 
r.  1.)  See  ante,  pp.  92,  93,  as  to  computation  of  time,  power  of  Court 
or  judge  to  extend  the  time,  and  effect  of  defendant  making  default  in 
pleading. 

{h)  iSee  the  observation  anU^  p.  91,  as  to  the  propriety  of  following  an 
uniform  rule  as  to  stating  in  one  paragraph  when  and  by  whom  the 
pleading  is  delivered ;  and  the  suggestion  that  the  proper  place  for  this 
statement  is  at  the  end  of  the  pleading. 
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Ordinary  Form  of  Commencement  and  Termination  of  a  States 

ment  o/Befencs  and  Counter-claim. 

187—.    No. 
In  the  High  Court  of  Justice,  [Here  add  according  to  Ordinary 

Queen's  Bench  (or  Common  Pleas  the  number  and  figure  ^o^Lfince- 

or  Exchequer)  Division.  on  the  vrrif]  ment,  &c., 

of  defence 

Between  Sir  John  Fletcher,  Bart,  (a)     Plaintiff,  tcr-daim." 

and 
Edward  Smith  .        Defendant 

(B7  original  action.) 
And  between  Edward  Smith         .        .        Plaintiff, 

and 
Sir  John  Fletcher,  Bart.  Defendant. 

(By  counter-claim.) 
Statement  of  Defence  and  Counter-claim. 

g* «     I    Hfre  insert  body  of  statement  of  defence. 
And  by  way  of  counter-claim  the  defendant  says : 
I    Here  insert  body  of  counter-claim. 

Delivered  (J)  this day  of 187 — ,  by 

&c.,  &c. 


(«)  See  ante^  p.  93,  as  to  giving  titles  or  dignities  to  plaintiff  or 
defendant. 
{b)  8ee  notes  on  preceding  pages  as  to  this  portion  of  the  pleading. 
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Form  of  Cominencemeiit  and  Termination  of  a  Statement  ofDe* 
feme  and  Counier-daim,  where  additional  Party  or  Parties 
added  to  the  Counter-claim  (a). 


Form 
where 
defendant 
added  to 
plaintiff  on 
counter- 
claim. 


In  the  High  CJourt  of  Justice, 

Queen's  Bench  (or  Common  Pleas 

or  Exchequer)  Division. 


Between  Sir  John  Jones 


187—.    No. 

\^Here  add  according  to 
the  number  andfigture 
on  the  tvrit,'] 

Plaintiff, 


and 


Edward  Smith 


Defendant. 


(By  original  action.) 
And  between  Edward  Smith 

and 


Plaintiff, 


The  above-named  Sir  John  Jones,  and  Henry 

Wood,  John  Harvey  and  John  Jex   .        Defendants. 

(By  counter-claim.) 

Statement  of  Defence  and  Comiter-claim. 

>  Here  insert  body  of  statement  of  defence. 
And  by  way  of  counter-claim  the  defendant  says  : 

>  Here  insert  body  of  counter-claim. 

Delivered,  &c.,  &c. 


Bole  where 
third 
party 
added  as 
defendant 
with  plain- 
tiff on 
Gonnter^ 
claim. 


(a)  *' Where  a  defendant  by  his  defence  sets  up  any  counter-claim 
which  raises  questions  between  himself  and  the  plaintiff  along  with  any 
other  person  or  persons,  he  shall  add  to  the  title  of  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  complaint,  setting  forth  the 
names  of  all  the  persons  who,  if  such  counterclaim  were  to  be  enforced 
by  cross  action,  would  be  defendants  to  such  cross  action,  and  shall 
deliver  his  defence  to  such  of  them  as  are  parties  to  the  action  within 
the  period  within  which  he  is  required  to  deliver  it  to  the  plaintiiL** 
(Older  XXII.  r.  5.) 
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Ordinary  Form  of  CommencemeiU  and  Termination  of  a  Reply  {a). 

187—.    No. 
In  the  High  Court  of  Justice, 

Queen's  Bench  (or  Common  Pleas 

or  Exchequer)  Division. 

Between  Sir  John  Jones        ,        .        Plaintiff, 

and 

Edward  Smith         .        .        Defendant. 

Reply. 


\i 


Here  insert  the  body  of  the  pleadifiy.'] 

Delivered  the day  of 18 — ,  by 

&c,,  &c. 


Form  of  Commencement  and  Termination  of  a  Reply  tchere  a 

Counter-claim  has  been  added, 

]  87—.    No. 
In  the  High  Court  of  Justice, 

Queen's  Bench  (or  Common  Pleas 

or  Exchequer)  Division. 

Between  Sir  John  Jones        .        .        Plaintiff, 

and 

Edward  Smith         .        .        Defendant. 

(By  original  action.) 

And  between  Edward  Smith  .        Plaintiff, 

and 
Sir  John  Jones     ....        Defendant. 

(By  counter-claim.) 

The  Reply  of  the  Plaintiff,  Sir  John  Jones. 

2  j  Here  insert  fhe  body  of  the  pleadiny,'] 

Delivered  &c.,  &c. 

(a)  "  A  plaintiff  shall  deliver  his  reply,  if  any,  within  three  weeks 
after  the  defence  or  the  last  of  the  defences  shaU  have  been  delivered, 
imleBi  tiie  time  shall  have  been  extended  by  the  Court  or  a  judge.*' 
Older  XXTV.  r.  1. 
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Ordinary  Form  of  Commencement  and  Termination  of  a  Re- 
joinder (a). 

187—.    No. 
In  the  High  Court  of  Justice, 
Queen  8  Bench  (or  Common  Pleas 
or  Exchequer)  Division. 

Between  Sir  John  Jones 

and 
Edward  Smith 

Rejoinder. 
[^Then  follows  body  of  the  pleading."] 

Delivered  this day  of 18 — ,  by 

&c.,  &c. 


Plaintiff, 


Defendant. 


Form  of  Commeneement  and  Termination  of  a  Rejomder  tchere  a 

Counter-claim  has  been  added, 

187—.    No. 
In  the  High  Court  of  Justice, 
Queen's  Bench  (or  Common  Pleas 
or  Exchequer)  Division. 

Between  Sir  John  Jones 

and 

Henry  Smith  . 

(By  original  action.) 

And  between  Henry  Smith   . 

and 
Sir  John  Jones 

(By  counter-claim.) 

Rejoinder  of  the  Defendant,  Henry  Smith. 

1,  2,  &c.  [Body  of  tlie  jpIeadiTiy,'] 

Delivered  this day  of 18 — ,  by 

&c.,  &c. 


Plaintiff, 


Defendant. 


Plaintiff, 


Defendant 


(a)  A  rejoinilcr  mart  be  deliyerod  within  four  dajs  after  tiie  delireiy 
of  the  reply,  Bubject,  howeyer,  to  the  power  of  the  Court  to  extend  the 
time.    (OrderXXrV.  r.  3.) 
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Eyery  pleading  will  be  commenced  and  ended  according  to 
one  or  other  of  the  above  forms,  subject,  however,  to  variation 
in  a  nnmber  of  cases  so  far  as  some  description  of  one  or 
other  of  the  parties  named  is  concerned.  It  will  be  convenient 
here  to  mention  some  of  the  variations  most  fteqnent  in 
practice  : — 

Where  a  plaintiff  or  defendant  has  been  described  in  the  Where 
writ  of  summons  by  a  wrong  name,  the  commencement  of  the  defendant' 
statement  of  claim  will  be  varied  tlins :   **  Between  J.  J.  erroneonaly 
(erroneously  named  in  the  writ  as  H.  J.),  plaintiff,  and  H.  S.,  j^Tw^T^ 
defendant,"  or,  **  Between  J.  J.,  plaintiff,  and  H.  S.  (sued  as 
J.  8.),  defendant." 

Where  a  surviving  plaintiff  is  claiming,  the  other  having  Where  one 
died  after  writ  issued,  the  variation  will  run,  "  Between  J.  J.  jjj^^ 
(suing  together  with  A.  B.,  since  deceased),  plaintiff,  and  H.  S.  nnee  writ 
defendant."  ^«^- 

Where  either  party  is  an  executor  or  administrator,  and  sues,  Where 
or  is  sued,  in  that  capacity,  the  variation  will  run,  "  Between  ^m^-  ^' 
J.   J.  (executor  of  the    last  will   of   A.    B.,  deceased,    or  tratora 
administrator  of  the  personal  estate  of  A.  B.,  deceased,  as  the  ^^^' 
case  may  be),  plaintiff,  and  H.  S.,  defendant,"  or  "  Between 
J.  J.  plaintiff,  and  H.  8.  (executor  of  the  last  will  of  A.  B., 
deceased,  or  administrator  of  the  personal  estate  of  A.  B.,  de- 
ceased, as  the  case  may  be),  defendant." 

Where  the  executor  or  administrator  of  a  party  who  has  died  Where 
after  the  issuing  of  the  writ  is  claiming,  or  is  a  defendant,  !^®^j^ 
the  variation  will  run,  "  Between  J.  J.  (executor  of  the  last  will  executor  or 
of  A.  B.,  deceased  since  the  issuing  of  the  writ  in  this  action,  ^^*^^ 

and  substituted  as  plaintiff  by  order  of  Master ,)  or  (ad-  party 

ministrator  of  the  personal  estate  of  A.  B.,  deceased,  &c.,  &c.),  g^^^^it 
plaintiff,  and  H.  S.,  defendant,"  or,  "  Between  J.  J.,  plaintiff,  iBsued. 

and  H.  S.  (executor  of  the  last  wiU  of  A.  B.,  deceased  since  the 

inning  of  the  writ  in  this  action,  and  substituted  as  defendant 

liy  order  of  Master ,  or  administrator  of  the  personal  estate 

of  A.  B.  deceased,  &c.,  &c.),  defendant "  (a). 

(a)  As  to  the  rights  of  an  executor  or  administrator  to  sue  upon  con- 
tncts  made  with  me  testator  or  intestate,  and  in  respect  of  wrongs  done 
to  his  estate,  and  their  liabilit j  to  be  sued  for  his  breaches  of  contracts 
and  torts  committed  by  him,  Beepott^  p.  81 6 — 320.  In  this  place  attention  is 
directed  to  the  Orders  of  Court  which  prescribe  the  steps  to  be  taken  to 
join  a  pemnal  lepresentatiye  in  cases  where  he  has  a  right  or  is  liable  to 
be  joined.    Order  L.  r.  1  lays  down  generally,  **  An  action  shall  not 

H  2 
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Where  Where  an  administrator  during  the  minority  of  an  executor 

party  an       ^  plaintiff  or  defendant,  it  will  run,  "  Between  J.   J.  (ad- 

administra-  minifltrator  of  the  personal  estate  of  C.  D.,  deceased  during  the 

minori^of  i^^i^ority  of  E.  F.,  executor  of  the  last  will  of  C.  D.,  deceased), 

an  execu-     plaintiff,  and  H.  S.,  defendant,"  or,  "  Between  J.  J.,  plaintiff, 

and  H.  S.  (administrator  of  the  personal  estate  of  C.  D.,  deceased 

during  the  minority  of  E.  F.,  executor  of  the  last  will  of  C.  D., 

deceased),  defendant." 

Where  Where  a  husband  and  wife  are  plaintiffs  or  defendants,  the 

^^^wi?       variation  will  run,  "  Between  J.  J.  and  Sarah  his  wife,  plaintiffs, 

sae  or  are     and  H.  S.,  defendant,"  or  *'  Between  J.  J.,  plaintiff,  and  H.  S. 

sued.  ^jjj  jgjjg  }jjg  ^Q^  defendants." 

Hushand  Where  a  husband  and  wife,  executrix  or   administratrix, 

and  wife      g^^  ^^j,  ^^  g^^^  .  «  Between  J.  J.  and  Sarah  his  wife  (execuirix 

execatnx  ^ 

or  adminiB-  of  the  last  will  of  A.  B.,  deceased,  or  administrator  of  the 
tratrix.        personal  estate  of  A.  B.,  deceased),  plaintiffs,  and  H.  S.  defen- 
dant," or  "Between  J.  J.  plaintiff,  and  H.  S.  and  Jane  his 
wife  (executrix  of  the  last  will  of  A.  B.,  deceased,  or  adminis- 
tratrix of  the  personal  estate  of  A.  B.,  deceased),  defendant. 
Infants.  Where  the  plaintiff  is  an  infent :  "Between  J.  J.  (an  infent  by 

A.  B.  his  (or  her)  next  friend),  plaintiff,  and  H.  S.,  defendant 


become  abated  by  reason  of  the  marriage,  death,  or  bankruptcy  of  any  of 

the  parties,  if  the  cause  of  action  survive  or  continue,  and  shaU  not 

become  defective  by  the  assignment,  creation,  or  devolution  of  any  estate 

or  title  pendente  lite,''    Bule  2  goes  on,  "  In  case  of  the  marriage,  death. 

or  bankruptcy,  or  devolution  of  estate  by  operation  of  law,  of  any  party 

to  an  action,  the  Ck>art  or  a  judge  may,  if  it  be  deemed  necessary  for  the 

complete  settlement  of  all  the  questions  involved  in  the  action,  order  that 

the  husband,  personal   representative,  trustee,  or  other   successor  in 

interest,  if  any,  of  such  party,  be  made  a  party  to  the  action,  or  be  served 

with  notice  thereof  in  such  manner  and  form  as  is  hereinafter  prescribed, 

and  on  such  terms  as  the  Court  or  judge  shall  think  just,  and  shall  make 

such  order  for  the  disposal  of  the  action  as  may  be  just."    Rule  4  is  per- 

Changes  in   ^P^  ^^  °^^^  important :    ^'  Where  by  reason  of  marriage,  death,  or 

interest         bankruptcy,  or  any  other  event  occurring  after  the  commencement  of  an 

through         action  and  causing  a  change  or  transmission  of  liability,  or  by  reason  of 

marriage,      ^^7  person  intere^ed  coming  into  existence  after  the  commencement  of 

death  *^^®  action,  it  becomes  necessary  or  desirable  that  any  person  not  already 

bank-'  ^  party  to  the  action  should  be  made  a  party  thereto,  or  any  person 

^y^j  already  a  party  thereto,  should  be  made  a  party  thereto  in  another 

&c  pen'      capacity,  an  order  that  the  proceedings  in  the  action  shall  be  carried  on 

dffltflite,      between  the  continuing  parties  to  the  action  and  such  new  party  or 

'      parties  may  be  obtained,  eao  partem  on  application  to  the  Court  or  a 

1 '  o  '      Judge  upon  an  aUegation  of  such  change  or  transmission  of  interest  or 

^'  y  *»        liability,  or  of  such  person  interested  having  come  into  existence.** 

*    *•  Kules  5, 6,  and  7  provide  for  notice  of  the  order  made  being  served  upon 

the  new  parties. 
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Where  a  trustee  in  bankraptcy  is  plaintifT  or  defendant :  Trustees  in 
"  Between  J.  J.,  trustee  of  the  property  of  A.  B.,  a  bankrupt,  r^ptcy, 
plaintiflF,  and  H.  S.,  defendant/'  or,  "  Between  J.  J.,  plaintiff,  Hquida- 
and  H.  S.,  trostee  of  the  property  of  A.  B.,  a  bankrupt,  defen-  ^^^' 
dwit "  (a). 

Where  a  trustee  under  a  hquidation  claims  or  is  defendant : 

"  Between  J.  J.,  trustee  of  the  property  of ,  whose  affairs 

are  in  liquidation,  plaintiff,  and  H.  S.,  defendant,"  or,  "  J.  J. 
{Jaintiff,  and  H.  S.,  trustee  of  the  property  of  — ,  whose 
affairs  are  in  liquidation,  defendant." 

Where  partners  sue,  or  are  sued :  "  Between  A.  B.  brothers.  Partners, 
plaintiffs,  and  H.  S.,  defendant,"  or,  "  Bet\s'een  A.  B.  brothers, 
phdntiffiB,  and  H.  S.  and  0.  B.,  defendants  "  (b). 

Where   a   corporation    is  plaintiff  or  defendant,  the   full  Corpora- 
name  of    the  corporation  must  bo  given,  as  "  Between  the  ^^^^ 


(a)  By  sect.  83,  snb-sect  7  of  the  Bankraptcj  Act  of  1869,  it  is 
provided,  "  The  trustee  of  a  bankrupt  may  sue  and  be  sued  by  the  official 

name  of  the  trustee  of  the  property  of ,  a  bankrupt,  inserting  the 

name  of  the  bankrupt." 

{h)  The  new  system  has  made  a  considerable  alteration  here.    Formerly  Change  in 
partners  had  to  sue  in  their  several  names,  and  they  could  only  be  sued  ^^e  law 
individuaUy,  but  now  they  can  sue  and  be  sued  in  the  name  of  the  firm  j^  ^  ^^y 
under  which  they  carry  on  their  business  as  in  the  above  example,  ^q  which 
Order  XVL  r.  10,  makes  this  change:  "Any  two  or  more  persons  partners 
claiming  or  being  liable  as  co-partners  may  sue  or  be  sued  in  the  name  Q^^gi  g^ 
of  their  respective  firms,  if  any ;  and  any  party  to  an  action  may  in  such   ^^  ^^  ^^^ 
case  apply  by  summons  to  a  judge  for  a  statement  of  the  names  of  the 
persons  who  are  co-partners  in  any  such  firm,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  the  judge  may  direct.** 
Rale  10a.   ^  Any  person  carrying  on  business  in  the  name  of  a  firm  ap- 
parently consisting  of  more  than  one  person  may  be  sued  in  the  name  of 
such  finn."     By  Order  VII.  r.  2,  "  When  a  writ  is  sued  out  by  partners 
in  the  name  of  their  firm,  the  plaintifEs  or  their  solicitors  shall,  on 
demand  in  writing  by  or  on  behalf  of  any  defendant,  declare  forthwith 
the  names  and  p&ces  of  residence  of  all  the  persons  constituting  the 
Ibia.    And  if  the  plaintiffs  or  their  solicitor  shall  fail  to  comply  with 
ndi  demand,  all  proceedings  in  the  action  may,  upon  an  application  for 
that  purpose,  be  stayed  upon  such  terms  as  the  Court  or  a  judge  may 
direct.    And  when  the  names  of  the  partners  are  so  declared,  the  action   Names  of 
iball  proceed  in  the  same  manner  and  the  same  consequences  in  all  Members 
reelects  shall  follow,  as  if  they  had  been  named  as  the  plaintiffs  in  the  of  firm  to 
wnt.    Bat  all  proceeding?  shall,  nevertheless,  continue  m  the  name  of  be  declared 
the  firm."    Referring  to  this  latter  rule  it  is  remarked  in  a  work  of  on  applica- 
aothoiity  (Griffith's  Judicature  Acts,  2nd  edit.  180)  that  this  rule  seems  tion  of 
to  be  in  some  respects  ancillary  to  Order  XVI.  r.  10,  and  will  pro-  defendant 
bsbly  raise  a  difficulty,  as  it  seems  to  give  a  different  form  of  remedy 
from  that  given  in  Ortler  XVI.  r.  10,  in  nearly  a  similar  case,  so  that  it 
SUIT  sometimes  be  doubtful  which  rule  one  ought  to  follow.     It  will 
probably,  remarks  that  writer,  be  held  that  in  such  a  case  a  party  may 
elect  which  remedy  he  will  follow. 
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Joint  Stock 
oompaniefl. 


Companies 
incor- 
porated by 
Statute  or 
letters 
patent. 


Banking 
companies. 


Mayor,  Alderman,  and  Burgeaaes  of  Beading,  plaintifb,  and 
H.  S.,  defendant/'  or  ''  Between  J.  J.,  plaintiff,  and  the  Mayor, 
Aldermen,  and  citizens  of  Carlisle,  defendants." 

The  great  majority  of  joint  stock  companies  are  regolated 
by  the  Companies  Acts,  1862  and  1867,  and  these  companies 
can  only  properly  sue  or  be  sued  in  their  corporate  name. 
Where  the  company  is  one  with  limited  liability,  the  word 
limited  forms  part  of  its  name,  and  must  be  added  to  it.  The 
commencement  of  the  pleading  will  in  the  case  of  these  com- 
panies be :  "  Between  the  Darlington  Iron  Works  Company, 
plaintiffs,  and  H.  S.,  defendant,"  or  ''  Between  H.  S.,  plaintiff, 
and  the  Oceanic  and  Pacific  Company,  defendants,"  or, 
''  Between  the  Universal  Oilcake  Company,  Limited,  plaintiffii, 
and  T.  B.,  defendant." 

There  are  still  existing  a  few  companies  which  were  incorpo- 
rated either  by  statute  or  by  letters  patent,  and  which,  by  the 
statute  incorporating  them  or  by  their  letters  patent,  were 
authorised  to  sue  or  be  sued  in  the  name  of  a  trustee,  or  in  the 
name  of  a  public  officer  appointed  for  that  purpose.  In  such  a 
case  the  pleading  would  run,  "  Between  J.  J.,  (one  of  the  re- 
gistered public  officers  of  the  Company  duly  appointed 

to  sue  and  be  sued  on  behalf  of  the  said  company),  and  H.  S. 
defendant." 

With  respect  to  banking  companies,  a  distinction  similar  to 
that  in  the  case  of  ordinary  joint  stock  companies  exists. 
Banking  companies  formed  under  the  7  Geo.  4,  c.  46,  s.  4,  sue 
and  are  sued  in  the  name  of  a  pubUc  officer.  But  banking 
companies  regulated  by  the  Joint  Stock  Banking  Companies 
Act,  1857,  20  &  21  Vict.  c.  49,  and  the  Act  of  21  &  22  Vict, 
c.  91,  which  repealed  the  Joint  Stock  Banking  Companies  Act, 
7  &  8  Vict.  c.  118,  are  placed  on  the  same  footing  as  other 
joint  stock  companies,  and  sue  and  are  sued  in  the  ordinaiy 
form  by  their  name  of  incorporation,  as  "  Between  the  Kingston 
and  Welton  Banking  Company,  plaintifis,  and  J.  J.,  defendant," 
or  (where  the  banking  company  is  an  old  company  regulated  by 
the  7  Geo.  4,  c.  46,  s.  4),  "  Between  T.  B.  (one  of  the  re- 
gistered public  officers  of  the  Kingston  and  Welton  Banldng 
Company),  plaintiff,  and  H.  S.,  defendant." 


PRECEDENTS. 


PRECEDENTS. 


Aooord  and  Satisftotion  (a). 
Defence  of  Accord  and  Satisfaction  to  Action  for  Negligence. 

{For  other  foTfM  of  this  drfenee,  aee  pp,  431,  642.) 

1.  Shortly  after  the  happening  of  the  collision  referred  to  in  Defence  of 

the paragraph  of  the  statement  of  claim,  one  of  the  officers  acwrd  ud 

of  the  defendants,  duly  authorised  by  them  in  that  behalf,  ^^^^^ 
called  upon  the  plaintiff  for  the  purpose  of  ascertaining  fix)m  him 
whether  he  intended  to  make  any  claim  against  the  defendants, 
arising  out  of  the  said  collision,  and  to  pay  to  him  any  reason- 
able sum  which  might  be  agreed  upon  between  them  in  accord 

and  satisfaction  of  such  claim. 

2.  At  such  interview  the  plaintiff  informed  the  said  officer  that 

(a)  "  Accord  and  satisfactloii  '^  means  that  something  is  g^yen  or  done   What 
by  the  defendant  to  or  for  the  plaintiff,  and  accepted  by  the  latter  on  a   constitutes 
mntoal  agreement  that  it  shall  be  a  discharge  of  a  canse  of  action,   accoid  and 
The  agreement  is  the  accord,  and  the  thing  given  or  done  is  the  satisfac-   satisfac- 
tion.   An  oral  agreement  will  be  sufficient.    (Latery  v.  Turley^  30  L.  J.   tion. 
Ex.  49.)    Accord  without  satisfaction  or  satisfiaction  wiUiout  accord  is  no 
defence,  as  the  two  must  exist.  Being  always  ready  and  wiUing  to  execute 
the  satisfaction  is  not  a  defence,  as  it  must  be  performed.  (ColUngbofirne 
▼.  Mantell,  5  M.  &  W.  2S9.)    In  the  case  of  an  ascertained  debt  asmaUer 
soin  is  no  satisfaction  of  a  larger  amount  without  a  further  consideration, 
but  if  there  be  some  additional  benefit  or  consideration  it  will  be  binding. 
But  in  other  cases  the  value  of  the  thing  done  or  given  in  satisfaction  or 
accord  cannot  be  inquired  into,  as  they  are  accepted  as  equivalent  by 
agreement.  (See  Cumber  v.  Wane,  and  notes  thereunder,  1  Sm.  L.  C.  7th 
cd.  339.)    Payment  of  a  smaUer  som  may  be  a  satisfaction  of  a  larger 
Bflcertained  debt,  where  there  is  a  valid  agreement  to  that  effect^  as  where 
it  is  agreed  to  be  paid  before  the  whole  debt  is  due,  or  where  it  is  paid 
SB  a  composition  for  the  debt,  under  an  arrangement  with  creditors,  or 
where  it  is  paid  by  a  third  party.    (lb.)    If  the  satisfaction  is  accepted 
•fter  breach,  it  is  a  good  defence.  {Blake*8  case,  Coke's  Rep.  vol.  3,  p.  842.) 
The  acceptance  of  a  valid  agreement  in  discharge,  such  as  an  agree- 
ment for  a  compromise,  is  a  good  defence  unless  it  appear  that  the  exeov- 
im  or  performance  of  the  agreement  and  not  the  agreement  itse^wsa 
the  satisfaction  intended.    {HdU  v.  Flaekton,  20  L.  J.  Q.  B.  208.)     An 
agiteement  io  refer  to  arbitration  is  not  an  accord  and  satisfoction. 
{mat  V.  Ji.  Exch.  Am,  Co,,  L.  R.  2  Ex.  237.) 

Accord  and  satisfaction  made  by  a  stranger  on  behalf  of  the  defendant 
Ukd  accepted  by  the  plaintiff,  is  a  good  defence.  {Jones  v.  Broadhnrst, 
9  C.  B.  173.    See  at  193-4.) 

If  one  of  several  joint  creditors  accept  a  satisfaction  it  is  binding  on 
the  others.  {SmUh  v.  LoveU,  20  L.  J.  C.  P.  37 ;  Wallace  v.  KelsaU, 
71£.fcW.264.) 
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Defence  of  he  intended  to  make  a  claim  against  the  defendants  arising  out 
satisfac-  ^^  ^^^  ^^  coUision,  and  it  was  there  and  then  agreed  between 
tion.  the  plaintiff  and  the  said  offioer  acting  fbr  and  on  behalf  of  the 

defendants  that  in  consideration  that  the  defendants  would  paj 
to  the  plaintiff  a  sum  of  £3  Ss,  in  fiill  satis&ction  and  dischsurgc 
of  all  cause  of  action  which  he  then  had,  or  at  any  time  or 
times  thereafter  might  have,  against  the  defendants,  on  aocount 
of  or  in  any  way  incidental  to  or  connected  with  the  said 
collision,  he  the  plaintiff  would  accept  such  sum  from  the  de- 
fendants in  full  satisfaction  and  discharge  of  such  cause  of  action. 
8.  Thereupon  the  said  officer,  acting  for  or  on  behalf  of  the 
defendants,  paid  to  the  plaintiff  the  sum  of  £8  Ss.,  and  the 
plaintiff  received  the  same  in  full  discharge  and  accord  and 
satisfaction  of  the  aforesaid  cause  of  action. 

Reply— fraud  (a), 

j^g  1  1.  The  said  officer  procured  the  plaintiff  to  accept  the  said 

that  release  acc(Hrd  and  satis&ctiou  by  fraudulently  representing  to  him  for 

tSn^  by     ^^^^  purpose  that  his  injuries  were  of  a  trivial  and  temporary 

fraud.         nature,  and  that  if  they  should  afterwards  turn  out  to  be  more 

serious  than  he  then  anticipated,  he  would  still  be  in  a  position 

to  obtain,  and  would  obtain,  fiirther  compensation  from  the 

defendants  in  respect  thereof. 

2.  The  plaintiff,  folly  believing  in  the  said  representations 
and  acting  upon  the  &ith  thereof,  was  induced  thereby  to 
accept  the  said  accord  and  satis&ction,  and  then  accepted  the 
same  upon  and  subject  to  the  express  condition  that  he 
should  not  thereby  exclude  himself  from  ftirther  compensation 
from  the  defendants  if  his  injuries  should  turn  out  to  be  more 
serious  than  he  then  anticipated. 

3.  After  the  acceptance  of  the  said  accord  and  satis&otiou« 
the  injuries  suffered  by  the  plaintiff  in  the  collision  did  turn  out 
to  be  of  a  more  serious  nature  than  was  anticipated  by  the 
plaintiff  at  the  time  of  his  accepting  the  accord  and  satis&ction 
aforesaid,  and  thereupon  tlie  plaintiff  commenced  the  present 
action  against  the  defendants. 


(a)  Where  a  sam  of  money  was  paid  in  satisfaction  of  unliquidated 
damages  and  a  discharge  in  full  signed,  it  was  held  it  would  not  be  binding 
if  it  appeared  that  the  plaintiff  was  not  aware  of  the  effect  of  the  paper 
he  sign^.  (See  cases  cited  in  Lefi  t.  Lanccushire  <5*  Yorkthirc  Hailtv,  0» . 
L.  R.  6  Ch.  637.) 


ACOOim  tXATED  ]07 

Aooount  Stated  (a). 
Claim  upon  an  AccowU  Stated. 

1.  Dnring  the  months  of  February,  March,  and  April,  1877,  Claim  on 
the  plaintiff  supplied  to  the  defendants  various  quantities  of  ^^""^ 
grooerieSy  and  the  defendants  supplied  to  the  plaintiff  several 

tons  of  coal ;  and  invoices  and  accounts  were  delivered  between 
the  parties  with  reference  to  the  said  groceries  and  coal. 

2.  On  the  28th  of  April,  1877,  the  plaintiff  and  the  defendant 
went  through  the  items  of  the  accounts  aforesaid,  and  an  account 
was  thereupon  stated  between  iiie  parties  showing  a  balance  of 
£32  to  be  due  and  owing  by  the  defendant  to  the  plaintiff. 

3.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims — 

Another  farm  of  Clam  on  Account  Stated. 

1.  Between  the  1st  of  January  and  the  28th  of  February,  Another 
1876,  the  plaintiff  supplied  to  the  defendant  various  articles  of  ^^"^^ 
drapery  ;  and  accounts  and  invoices  of  the  goods  so  supplied,  »tated. 
and  their  prices,  were  from  time  to   time  fiimished  to  the 
defendant,  and  payments  on  account  were  from  time  to  time 

made  by  the  defendant. 

2.  On  the  28th  of  February,  1875,  a  balance  remained  due 


(«)  The  action  on  an  account  stated  applies  to  the  case  where  there   What  an 
htkwe  been  Tarions  dealings  between  the  parties,  and  finally  a  balance  is  account 
flbnck,  aod  so  mnch  fooml  to  be  due  fix)m  the  one  to  the  other.    When   stated  is. 
1Mb  balanoe  is  agreed  on,  an  account  is  said  to  be  stated,  and  upon  it  an 
aetum  can  be  founded.    The  account  must  have  been  stated  to  the 
creditor  fakfiadf  or  his  agent,  and  it  is  not  sufficient  if  made  to  a  stranger. 
iTmeher  t.  Bamm^  7  B.  &  G«  C23) ;  but  it  is  not  necessary  that  the  state-   Keed  not 
aent  should  be  in  writing  :  it  maj  be  bj  word  of  mouth.  {Singleton  t.   be  in 
Mmrrett^  2  C.  ft  J.  368).    An  account  stated  is  not  conclusiye  in  ttie  sense   writing. 
tiiafc  tlie  parties  may  never  go  into  the  items  which  make  it  up.  {Thomas 
ir,  HawkBif  8  M.  &  W.  140.)    On  the  contrary  it  has  been  held  that  it  may 
^  ihown  that  an  item  theiein  is  not  a  good  debt  for  want  of  consideration 
il^remeh  t.  Ibwteh,  2  M.  ft  G.  644) ;  or  generally  the  defendant  may  show   ^qi  con- 
tbat  tlie  account  was  stated  under  a  mistake,  or  that  certain  items  were   elusive 
ndicalciilated  or  founded  on  error,  provided  the  correction  is  promptly  made  as  to  the 
briore  the  other  party  has  innocently  acted  upon  the  faith  of  the  correct-   items  that 
^esB  of  the  account,  and  altered  his  previous  position,  so  as  to  render  it   mskke  it  up. 
tuequitabie  to  call  upon  him  to  refund  the  money.    (See  Addison  on 
OontitteCa,  7th  edit,  pp.  1072—8). 

But  it  is  no  objection  to  an  itcon  that  has  been  allowed  in  an  account 
ttetod  that  it  arose  upon  a  contract,  which  was  bad  for  want  of  writing 
vitfain  the  Statate  of  Frauds.  (Cocking  v.  Ward,  1  C.  B.  858.)  An  infant 
cannot  state  an  account.  {Trueman  v.  Hursts  1  T.  R.  40.) 
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to  the  plaintiff  of  £75  9^.,  and  an  account  was  on  that  day 
sent  by  the  plaintiff  to  the  defendant  showing  that  balance. 

3.  On  the  1st  of  March  following,  the  plaintiff's  collector 
saw  the  defendant  at  his  house,  and  asked  for  payment  of  the 
said  balance,  and  the  defendant  then  paid  him  by  cheque  £25 
on  account  of  the  same.  The  residue  of  the  said  balance, 
amounting  to  £50  9^.,  has  never  been  paid  (a). 

The  plaintiff  claims  £ . 


Administrators. 

See  Executors  and  Admmisirafars. 


Against 
agent  for 
selling 


Agents  (b). 

Action  against  Agent  for  selling  on  Credit  against  Instructians, 

and  at  Imver  Price  than  directed. 

1.  The  plaintiff  is  a  colliery  proprietor  at ,  and  he  has 

various  agents  for  the  sale  of  his  coal  in  different  towns  in 
the  north  of  England. 


{a)  This  form  of  a  statement  of  claim  upon  an  account  stated  is  given 
in  Appendix  C.  to  the  Judicature  Act.    it  would  seem  that  the  defen- 
dant s  assent  to  the  account  stated  is  to  be  gathered  from  his  ooiKlisct 
and  the  facts  stated  in  paragraph  3. 
Principal  (^)  Where  no  fixed  time  of  service  has  been  agreed  upon,  a  principal 

and  Agent,  niajr  at  any  time  revoke  the  authority  of  his  a^ent,  umess  inaeed  the 
agent  has,  as  it  is  caUed,  an  authority,  coupled  with  an  interest,  as  where 
a  debtor  hands  to  his  creditor  a  power  or  attorney,  authorizing  him  to 
seU  certain  lands  of  the  debtor,  and  pay  his  debt  out  of  the  proceeds  of 
the  sale.  Here  it  was  held  that  the  agent's  authority  could  not  be  re- 
voked. ( Oanuen  v.  Morton j  10  B.  &  C.  731.)  The  agent  must  keep  regular 
accounts  and  vouchers,  and  if  he  refuses  to  account  after  demand  made, 
he  is  liable  to  an  action  {Tbpham  v.  Braddick^  1  Taunt.  571) ;  and  iz 
goods  have  been  intrusted  to  an  agent  to  sell,  and  he  renders  no  account 
of  them,  it  wiU  be  presumed  that  they  have  been  sold  and  the  money 
received.  (Hunter  v.  WeUh^  1  Stark.  224.)  Agents  must  bring  to  the  dis- 
charge of  their  duty  towards  their  principals  a  reasonable  and  ordinaiy 
amount  of  skill  and  judgment.  So  that  if  a  broker  or  commissioin  agent 
is  ordered  to  buy  an  article  of  first-rate  quality  and  he  buys  an  inferior  one, 
he  is  guilty  of  such  a  breach  of  contract  as  renders  him  liable  in  damages 
to  his  principal.  {Mainrraring  v.  Brandon^  2  Moore,  125.)  Snliject  to 
this  responsibility  the  powers  of  brokers  and  mercantile  agents  of  that 
class  arc  vciy  considerable.  They  have,  generaUy  speaking,  an  imfdied 
authority  to  seU  at  such  times,  places,  and  prices  as  they  Uiink  most  to 
the  advantage  of  their  principal,  and  even  to  sell  on  credit,  if  on  the  par- 
ticular market  it  is  customary  for  agents  to  do  so,  but  in  older  that  uey 
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2.  Daring  the  monthB  of  Jannary  and  February,  1876,  the  agabst 
nbdntiff  emploTed  the  defendant,  for  reward,  as  one  of  such  j^<^«- 
agents  m  the  town  of  C. 

3.  The  defendant's  duty  was  to  sell  the  quantities  of  coal 
that  might  be  consigned  to  him  on  such  terms  as  to  prices  and 
mode  of  payment  as  the  plaintiff  might  fix>m  time  to  time 
direct  in  that  behalf. 

4.  Between  the  15th  of  January  and  the  10th  of  Feb- 
ruary, 1876,  the  plaintiff  consigned  to  the  defendant,  in 
Tarions  lots,  1000  tons  of  coal,  and  the  defendant  duly  re- 
ceived the  same ;  and  at  the  time  of  each  consignment  the 

may  bring  an  independent  judgment  to  bear  on  each  matter  in  which 
they  act,  no  agent  is  allowed  either  to  sell  his  own  goods  to  his  principal 
{Bentley  ▼.  Oraten^  18  Beav.  75),  nor  can  he  himself  become  the  pur- 
chaser ot  his  principalis  propertjunless  in  a  very  extreme  case.  (  Tretetyan 
T.  Charter,  9  Beav.  140.)    An  ordinary  agent  is  not  liable  to  his  princi- 
pal merely,  because  the  person  to  whom  he  sold  the  goods  became  insol- 
vent wit^nt  paying  for  them,  that  is  to  say,  where  the  agent  has  acted 
with  ordinaiy  disc^tion  in  giring  him  credit,  and  within  his  general 
authority  ;  but  it  is  otherwise  with  del  credere  agents.     Every  person 
accepting  the  couunission  of  a  del  eredere  agent  in  consideration  of  a   j^  .       , 
higher  commission,  makes  himself  responsible  for  the  solvency  of  the   T^    c^^ert 
petsonB  to  whom  he  sells,  and  in  fact  he  becomes  absolutely  liable  to  the  ^^^"^ 
principal  for  the  payment  of  the  price  of  the  goods  he  sells.  (Mackenzie  v. 
/katt,  6  Bro.  P.  C.  291.)    It  must  be  noticed  that  although  a  del  credere 
agent  is  thus  in  one  sense  a  person  liable  for  *'  the  debt,  dc&iult,  or  miscar- 
riage "  ot  another,  yet  it  has  been  decided  that  the  agreement  between 
himself  and  his  principal  is  an  independent  contract,  by  which  the  goods 
ire  sold  to  him,  and  therefore  it  is  not  necessary  that  it  should  be 
evidenced  by  writing,  under  the  Statute  of  Frauds.  {Chuturier  v.  Hoitie, 
8  Sxch.  40.)     It  is  a  well-established  rule  that  an  agent  shaU  not, 
after  aocoonting  with  his  principal  and  receiving  money  in  his  capacity   Effect  of 
of  agent,  afterwiardfl  say  that  he  did  not  do  so,  and  did  not  receive  it  for   accounting 
thebeneftt  of  his  principal  but  for  some  other  person,  unless  indeed  there  ^  pHnci- 
luB  been  some  mistake,  and  a  void  payment  ao  initio,  so  that  the  money   ^^ 
was  nerer  really  received  for  the  principal.  (EdgtHl  v.  Day,  35  L.  J.  C.  ?. 
7 ;  L.  B.  1  C.  P.  80.)    That  is  the  general  rule,  but  still  it  is  manifest 
thne  most  be  exceptions  to  it ;  amd  it  has  been  decided  that  if  an 
uictioiieer  has  received  goods  for  public  sale  from  a  person  who  is  not 
the  owner  of  them,  and  has  no  rignt  to  sell  them,  and  the  real  owner  in- 
tezferes  and  forbids  the  sale,  or  claims  the  money  realised  by  the  sale, 
the  anctioDeer  may  set  up  the  title  of  such  real  owner  against  &e  claims 
of  the  fictitious  owner  from  whom  he  received  the  goods.  (Biddle  v. 
Bmi^  S4  L.  J.  Q.  B.  187 ;  Uwrdman  ▼.  WiUooek,  9  Bing.  882.)    So 
itee  a  'wharfinger  received  notice  that  goods  deposited  at  his  wharf 
were  marked  wuh  a  fraudulent  imitation  of  a  trade-mark,  and  that 
the  <Mrner  of  the  trade-mark  was  about  to  apply  to  the  Court  of  Chancery 
for  an  injonction  to  prevent  the  sale  of  the  goods,  and  after  the  injunc- 
tioa  had  been  granted,  but  before  the  wharfinger  had  notice  that  it  had 
been  sranted,  he  refused  to  deliver  the  goods  to  the  owner,  it  was  held 
ttat  he  waa  joatified  in  such  refusaL    {Hunt  v.  Maniere,  34  L.  J.  Ch. 
142. 
As  to  agenta'  oonmiission,  me  pott,  p.  247.) 
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plaintiff  expressly  directed  the  defendant  not  to  sell  the  said 
coal  at  a  less  rate  than  that  of  18^.  per  ton,  and  not  to  sell  anj 
quantity  of  the  said  coal  except  for  ready  money,  and  to  remit 
forthwith  to  him  the  sum  realised  by  the  sale. 

5.  The  defendant,  in  violation  of  his  dnty  in  that  behalf, 
immediately  upon  receiving  each  consignment  of  the  said  coal, 
sold  the  same  to  the  River  T.  Steamboat  Company,  at  a  moch 
less  rate  than  18^.  per  ton,  viz.,  149.  ^d.  per  ton. 

G.  The  plaintiff  further  says  that  the  defendant  did  not  sell 
the  said  coal  to  the  said  T.  Steamboat  Company  for  lea^ 
money,  but  sold  the  same  on  credit. 

7.  Although  a  reasonable  time  has  elapsed,  the  plaintiff  has 
not  received  from  the  defendant  the  price  of  the  coal  o(m* 
signed  by  him  to  the  defendant  as  set  out  in  the  4th  para- 
graph, nor  any  portion  of  the  same. 

8.  In  the  alternative,  the  plaintiff  will  contend  that  the 
rate  of  commission  charged  by  the  defendant,  and  the  course  of 
dealing  between  the  plaintiff  and  the  defendant,  were  such  aa 
to  make  the  defendant  the  del  credere  agent  of  the  plaintiff,  and 
as  such,  liable  to  account  to  the  plaintiff  for  the  price  of  viSL 
goods  sold  by  him,  although  he  may  not  have  received  the 
price  thereof  from  the  purchaser. 

The  plaintiff  claims . — 

(1.)  £900. 

(2.)  Such  further  and  other  relief,  &c. 


Denial  of 
alleged  in- 
structions. 


Statement  of  Defence  and  Counter-claim. 

1.  The  defendant  denies  the  allegations  contamed  in  the 
8rd  paragraph  of  the  statement  of  claim.  He  says  that  it 
was  not  a  term  of  his  employment,  that  he  should  receive 
special  instructions  as  to  the  price  and  mode  of  payment  with 
each  consignment  of  coal. 

2.  When  the  defendant  was  appointed  the  plaintiff's  agent 
at  C,  in  the  year  1870,  it  was  agreed  that  the  defendant  should 
exercise  his  own  judgment  and  discretion  as  to  the  price  which 
he  should  require  for  coals  of  the  plaintiff  sold  by  him,  and  he 
was  also  to  exercise  his  judgment  and  discretion  as  to  giving 
credit  or  requiring  payment  in  cash. 

8.  The  said  agreement  continued  in  force  during  the  moniha 
of  January  and  February,  1876 ;  and  it  was  the  only  agree- 
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meat  ever  made  or  existing  between  the  parties  which  pre- 
scribed the  defendant's  dnty  as  the  plaintiff's  agent. 

4.  The  defendant  denies  that  between  the  dates  mentioned 
in  the  4th  paragraph  of  the  statement  of  claim  he  received 
1000  tons  of  coals.  He  did  receive  955  tons ;  bnt,  save  as 
herein  admitted,  he  denies  the  other  allegations  contained  in 
the  said  4th  paragraph. 

5.  The  defendant  admits  that  after  receiving  the  said  955 
tons  of  coal  he  did  sell  the  same  to  the  T.  Steamboat  Company, 
at  tibe  rate  of  14^.  6^.  per  ton,  and  npon  the  terms  of  payment 
within  three  months  from  the  date  of  delivery ;  bat  save  as 
herein  admitted,  the  defendant  does  not  admit  the  5th  and 
6th  paragraphs  of  the  statement  of  claim. 

6.  The  defendant  says  that  the  price  of  148.  6d,  per  ton  and  That 
the  terms  of  three  months'  credit  were  the  best  terms  that,  exeKUed 
tmder  the  circumstances,  he  conld  obtain,  and  in  selling:  the  a  sound 
said  coals  to  the  T.  Steamboat  Company,  the  defendant  at  the  ^^  what^he 
time  exercised  what  was  a  sonnd  judgment  and  wise  discretion  did. 

in  the  interest  of  the  plaintiff. 

7.  After  the  delivery  of  the  said  coals,  and  before  the  time 
when  payment  thereof  fell  due,  the  T.  Steamboat  Company 
was,  by  order  of  the  Chancery  Division  of  the  High  Court  of 
Justice,  ordered  to  be  wound  up,  under  the  supervision  of  the 
Tonrt.  The  defendant  has  sent  in  a  claim  against  the  estate  of 
the  said  company  for  the  price  of  the  said  coals ;  but  he  has 
not  yet  received  the  same,  or  any  part  thereof. 

8.  The  defendant  denies  the  allegations  contained  in  the 
8th  paragraph  of  the  statement  of  claim. 

And  by  way  of  set-off  and  counter-claim  the  defendant  Setoff  and 

-««g . counter- 

*    '  claim  for 

1.  That  it  was  agreed  between  the  plaintiff  and  the  de-  commit- 
fendant  that  the  defendant  should  receive  a  commission  of  Gd.  ^^'^' 
per  ton  for  idl  coal  of  the  plaintiff's  sold  by  his  exertions  in 

the  town  of  C. ;  and  the  said  agreement  was  in  force  during 
the  whole  of  the  year  1875. 

2.  During  the  said  year  the  plaintiff  consigned  to  the  de- 
fendant, and  the  defendant  sold  on  his  bqhalf,  in  the  town  of 
C,  over  4000  tons  of  coaL  Particulars  of  the  said  sales  have 
been  deliver^  to  the  plaintiff. 

8.  The  defendant  has  not  received  the  said  commission  of 
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(jd.  per  ton  on  the  said  coals  so  sold  by  him,  or  anj  part 
thereof. 

The  defendant  claims : — 

(1.)  £102  and  interest  thereon  np  till  judgment. 

(2.)  Such  further,  &c.  . 

Beply, 

1.  The  plaintiff  joins  issue  on  the  statement  of  defence,  save 
in  so  far  as  it  contains  admissions. 

2.  The  plaintiff  says  that  it  was  a  term  of  the  agreement 
mentioned  in  the  1st  paragraph  of  the  counter-claim  that  the 
defendant  should  only  receive  the  said  commission  of  Gd.  per 

payable  on    ^^^  \^^hen  and  after  he  had  remitted  to  the  plaintiff  the  price  of 

cash  re-  ^  *^ 

mittances.    the  coals  sold  by  him  in  respect  of  which  he  was  to  be  entitled 
to  the  said  commission. 

8.  The  defendant  has  neyer  remitted  to  the  plaintiff  the 
price  of  the  coals  mentioned  in  the  2nd  paragraph  of  the 
counter-claim,  and  the  plaintiff  denies  that  any  commission  is 
due  to  liim  in  respect  of  the  same. 

Refainder, 
The  defendant  joins  issue  on  the  plaintiff's  reply. 


That  com 
missioii 
only 
became 


Against 
agent  for 
not  ac- 
connting. 


Action  against  Agent  for  not  accounting  orj^aging  far  Goods 

consigned  to  him  for  Sale, 

1.  The  plaintiffs  are  manufacturers  of  artificial  manures, 
carrying  on  business  at ,  in  the  county  of . 

2.  The  defendants  are  commission  agents,  carrying  on 
business  in  London. 

8.  In  the  early  part  of  the  year ,  the  plaintiffs  commenced, 

and  down  to  the  ,  187 — ,  continued  to  consign  to  the 

defendants,  as  their  agents,  large  quantities  of  their  manure  for 
sale,  and  the  defendants  sold  the  same,  and  received  the  price 
thereof,  but  have  not  accounted  to  the  plaintiffs  therefor,  and 
have  not  paid  the  said  price  less  their  usual  commission. 

4.  No  express  agreement  has  ever  been  entered  into  between 
the  plaintiffs  and  the  defendants  with  respect  to  the  terms  of 
the  defendants'  employment  as  agents.    The  defendants  have 

always  charged  the  plaintiffs  a  commission  at percent,  on 

all  sales  effected  by  them,  which  is  the  rate  of  commission  ordi- 
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narilj  charged  by  del  credere  agents  in  the  said  trade.    And  Against  del 
the  defendants^  in  fisict,  always  accounted  to  the  plaintiffs  for  <^^dert 
tlie  price,  whether  they  received  the  same  from  the  purchasers  not  ac- 

or  not.  counting. 

5.  The  plaintifib  contend  that  the  defendants  are  liable  to 
them  as  del  credere  agents,  but  if  not  so  liable  are,  under 
the  circumstances  hereinafter  mentioned,  liable  as  ordinary 
agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the  defendants 

for  sale  a  large  quantity  of  goods,  including  tons  of . 

7.  On  or  about  the  ,  the  defendants  sold tons 

of ,  part  of  such  goods,  to  one  G.  H.,  for  £ ,  at  three 

months'  credit,  and  deliyered  the  same  to  him. 

8.  6.  H.  was  not  at  that  time  in  good  credit,  and  was  in 
insolvent  circumstances  ;  and  the  defendants  might,  by  ordinary 
care  and  diligence,  have  ascertained  the  fact. 

9.  G.  H.  did  not  pay  for  the  said  goods,  but  before  the  expi- 
ration of  the  said  three  months  for  which  credit  had  been  given 
vas  adjudicated  a  bankrupt ;  and  the  plaintiffs  have  never 
received  the  said  sum  of  £ ,  or  any  part  thereof. 

The  plaintiff  claim : — 

(1.)  Damages  to  the  amount  of  £ . 

(2.)  Such  further  or  other  relief  as  the  nature  of  the  case 
may  require. 

Claim  far  Losses  an  Sales  and  Resales  made  far  Defendant 

and  far  Commission. 

1.  The  plaintiff  carry  on  business  as  merchants  in  Hamburg.  Ol^in^  by 
The  defendant  is  a  com  merchant  at  M.,  in  the  county  of  E.      J^^  ^^ 

2.  Previously  to  the  month  of  June,  1875,  the  defendant  the  market 
agreed  with  the  plaintiffs  that  the  plaintiffs  should  buy  and  sell  ^nmds- 
gndn  on  the  Hamburg  market  on  behalf  of  the  defendant,  sion. 
according  to  the  instructions  of  the  defendant,  upon  the  terms, 
amongst  other  things,  that  the  defendant  should  pay  to  the 
phdntiflb  commission  for  purchase  and  re-sale  at  the  rate  of 

£2  per  cent,  upon  the  value  of  the  wheat  purchased  and  re-sold, 
and  brokerage  at  the  rate  of  25  Rm/-  per  1,000  cwt.  of  the  said 
wheat,  and  should  pay  to  the  plaintiffs  any  losses  which  might 
result  from  the  purchase  and  re-sale  of  the  said  wheat,  and  the 
expenses  incorred  by  the  plaintifb  in  that  behalf. 


114 


AGIBTMIHT. 


Claim  by 
an  agent 
for  losses 
on  the 
market. 


8.  From  the  month  of  Jmie  to  the  month  of  NoTcmber,  1875, 
the  plaintiffs  bought  and  sold  various  quantities  of  grain  und^ 
the  said  agreement  according  to  the  instructions  of  the  defend- 
ant in  that  behalf,  and  from  time  to  time  ftimished  the 
defendant  with  accounts  showing  the  balance  of  profit  or  lo» 
upon  the  seyeral  transactions  under  the  said  agreement. 

4.  In  the  said  month  of  November,  the  losses  on  the  said 
transactions  exceeded  the  profits  by  a  considerable  sum,  and 
there  became  and  is  due  and  owing  from  the  defendant  to  the 
plaintiffs  a  sum  of  £820  in  respect  of  losses,  brokerage,  com- 
mission, and  expenses  under  the  said  agreement. 

5.  In  the  alternative  the  plaintiff  says  that  in  the  month  of 
November  aforesaid,  the  plaintiff  and  defendant  met,  ti» 
accounts  between  the  parties  were  gone  through,  a  balaoce 
struck,  and  an  account  showing  a  sum  of  £820  to  be  due  to 
the  defendant,  was  stated. 

6.  The  defendant  has  not  paid  the   same  or    anj  part 
thereof. 

The  plaintifis  claim  £820,  with  interest  until  judgment. 


Agistment  (a). 

Claim  far  Joss  of  Cattle  through  Negligmce  and  Misconduct 

of  Agistet. 

Ni^ligenoe       1.   The  plaintiff  and  defendant  are  farmers,  and  in  May^ 

of  agister.     1375^  it  was  agreed  between  them  that  the  defendant  should 

agist  seven  head  of  cattle  for  the  plaintiff  for  twenty  weeks  at 


Duty  and  (a)  The  duty  of  an  agister  of  cattle  is  to  furnish  them  with  suitable 

liability  of  'ood  and  nourishment,  and  to  give  them  a  proper  and  reasonable  amount 
an  agister,  of  exercise  and  fresh  air.  He  in  also  bound  to  take  reasonable  care  of 
their  safety.  Thus,  if  he  turn  them  on  a  common  and  afterwards  take 
no  heed  of  them  so  that  they  are  lost,  he  is  liable.  ( Coggs  v.  Bernard^ 
2  Baym.  909.)  If  a  person  places  a  horse  in  a  pasture  surrounded  by 
rotten  or  defective  fences,  and  the  horse  is  lost,  the  agister  is  liable,  bat 
if  it  went  away  as  much  through  its  own  vicious  or  ungovernable  natore 
and  got  away  through  its  own  impatience  of  restraint  as  much  as  in  con- 
sequence of  the  defects  of  the  fences,  the  agister  is  not  liable.  (Addison 
on  Contr.,  7th  ed.  663.    See  also  Smith  v.  Cook,  L.  R.  1  Q.  B.  D.  79.) 

In  ti^e  case  of  gratuitous  bailments  or  agistment  the  agister  is  liable  for 
gross  neglect.    {Roath  t.  WiUon,  1  B.  &  Aid.  61,  62.) 
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509.  per  head  for  the  whole  period,  and  that  they  should  be  NegUgenca 
kept  in  two  fields  of  die  defendant  in  company  with  five  young  ^  •si'tor. 
bnllockB  belonging  to  the  defendant,  and  that  no  other  stock 
should  be  kept  in  those  fields  or  mih  the  said  cattle  of  the 
[daintiff  during  the  time  of  such  agistment. 

2.  The  plaintiff  on  the  13th  of  May  delivered  to  die  defen- 
dant the  said  cattle,  namely,  six  heifers  and  one  bullock  upon 
the  terms  and  for  the  purpose  aforesaid,  but  the  defendant  did 
not  keep  the  same  according  to  die  agreement  in  the  two  fields 
and  with  the  five  bullocks  mentioned,  but  turned  them  over 
other  fields  in  company  with  a  general  herd.  The  land  so 
allotted  to  the  whole  herd  was  overstocked,  thereby  causing 
depreciation  in  value  of  the  plaintiff's  said  cattle,  and  ren- 
dering them  subject  to  attack  fix)m  infectious  diseases. 

8.  In  August,  1875,  some  of  the  defendant's  cattle  upon  the 
fisffm  and  lands  on  which  the  plaintiff's  said  cattle  were  being 
agisted,  were  attacked  by  the  contagious  disease  called  pleuro- 
pneumonia, and  it  thereupon  became  the  defendant's  duty  to 
report  to  the  local  authorities  the  outbreak  of  such  disease, 
and  to  adopt  the  measures  prescribed  by  law  for  preventing 
the  i^read  of  the  disease.  The  defendant  wilfully  neglected 
to  make  such  report  and  to  adopt  such  measures,  and  fisdled 
to  act  with  reasonable  care  and  ordinary  diligence  in  pre- 
serving tibe  plaintiff's  said  cattle  from  contagion,  by  reason  of 
whidi  de&ults  on  the  part  of  the  defendant  certain  of  the  plain- 
tifTs  cattle  were  attacked  by  the  disease,  and  destroyed  on  the 
ground  of  such  infection,  smd  the  value  of  them  was  wholly 
lost  to  the  plaintiff. 

4.  Before  any  of  die  plaintiff's  said  cattle  were  so  infected, 

they  ought  to  have  been  slaughtered  by  the  defendant  in  the 

lyMmnftr  prescribed  or  permitted  by  law  in  such  cases,  and  their 

carcases  sold  for  food,  but  the  defendant  neglected  to  have  the 

fiaanhiff'fl  said  catUc  slaughtered  while  they  were  still  fit  for 

food,  and  while  they  would  have  realized  a  price  nearly  or 

quite  equivalent  to  their  full  value.    Owing  to  the  defendant's 

said  neg^t  two  of  the  plaintiff's  said  cattle  were  afterwards 

attacked  by  the  said  disease,  and  were  rendered  valueless,  the 

compensation  allowed  by  law  having  been  forfeited  by  reason 

of  the  defendant  being  convicted  under  die  provisions  of  ^'  The 

CkmtagiouB  Diseases  (Animals)  Acts."    The  remainder  of  the 

I  2 
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Nogligenoe  plamtiff's  said  cattle  were  illegallj  removed  by  the  defendant 
of  agister.  frQ^  }^  jan^  without  the  knowledge  or  consent  of  the  plaintiff, 
and  were  sold  by  the  defendant  for  very  much  less  than  timt 
value.  Several  of  them  had  been,  through  the  defendant's 
negligence,  previously  attacked  with  the  said  disease,  and 
thereby  much  depreciated  in  value. 

5.  The  defendant  has  not  accounted  to  the  plaintiff  for  any 
part  of  the  money  received  by  him  upon  such  sale,  and  the 
plaintiff  by  reason  of  the  aforesaid  breaches  of  contract  by  the 
defendant,  and  of  the  defendant's  disobedience  of  the  law  and 
want  of  reasonable  care  and  ordinary  diligence,  has  loet  and 
been  deprived  of  his  said  cattle  and  of  their  value. 
The  plaintiff  claims  £100  damages. 


Statement  of  Defence  and  Countei'-cJam. 

1.  In  or  about  May,  1874,  the  plaintiff  and  the  defendant 
agreed  for  the  agisting  of  certain  cattle  for  the  plaintiff  by  the 
defendant  for  twenty  weeks  at  505.  per  head,  and  the  cattle 
were  agisted    accordingly.     There  was   no  agreement  with- 
respect  to  the  said  cattle  that  they  should  be  kept  in  any' 
particular  fields  or  only  with  any  particular  kind  or  qnantdly 
of  stock. 

2.  The  agreement  of  1875,  stated  in  the  Ist  paragraph  oC 
the  statement  of  claim,  was  in  writing,  and  was  contained  in  » 
letter  from  the  plaintiff  to  the  defendant,  and  in  another  ktter* 
from  the  defendant  to  the  plaintiff,  and  was  to  the  effect  that 
the   cattle  referred  to  in  the  statement  of  claim    shoold  be 
fisted  on  the  same  terms  as  last  year  (meaning  the  temiB  on 
which  cattle  were  agisted  as  above  mentioned  in  1874).  Neither 
by  the  said  agreement  of  1875,  nor  in  any  other  manner  did 
the  defendant  ever  promise  or  agree  as  alleged  in  the  statement 
of  claim  with  respect  to  the  two  fields,  or  to  the  not  keeping 
other  stock. 

8.  The  defendant  did  in  feet  (though  not  bound  to  do  so  by 
agreement  or  otherwise)  keep  the  plaintiff's  cattle  in  two  fieldta 
called  Low  Field  and  Parkhouse  Meadow  (which  the  defendant 
supposes  to  be  the  two  fields  referred  to  by  the  plaintiff),  and 
with  no  other  stock  except  some  bullocks  of  the  defendant,  not 
exceeding  five  in  number,  and  the  plaintiff's  cattle  escaped  firom 
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and  oontinned  out  of  the  said  two  fields  without  auy  act  or  Negligenoe 
de&olt  of  the  defendant.  °^  »8^**«^- 

4.  The  defendant  denies  that  the  land  on  which  the  plain-  Defence. 
tiflTs  cattle  were  kq)t  was  at  any  time  overstocked,  and  he 
denies  the  alleged  effects  of  the  Sieged  overstocking,  and  he 
denies  any  breach  of  the  said  agreement. 

5.  Early  in  August,  1875,  one  of  the  defendant's  cattle  then 
being  in  a  field  in  which  two  of  plaintiff's  cattle  were  being 
agisted,  became  ill.    The  defendant  immediately  called  in  a 
veieriDfiiy  surgeon,  and  subsequently  another,  and  adopted  all 
piopa:  measures.    For  some  days  he  was  not  informed,  and  did 
not  know,  and  had  not  reason  to  believe  that  the  disease  was 
contagious,  or  was  pleuro-pneumonia,  and  when  he  was  so  in- 
formed, he  forthwith  gave  due  notice  to  the  proper  authorities. 
Such  notice  could  not  have  been  given  more  than  one  day 
earlier  than  it  was  given,  and  the  defendant  in  not  so  giving  it 
one  day  earlier  acted  without  any  wilful  de&ult,  and  without 
negligenoey  and  in  ignorance  of  the  nature  of  the  disease. 
Afterwards,  and  before  any  of  plaintiff's  cattle  became  infected, 
defendant  communicated  all  the  facts  to  the  plaintiff,  and  asked 
for  instructions.    Plaintiff  refused  to  take  his  cattle  away,  and 
asked  the  defendant  to  make  the  best  of  them  for  him.    Defen- 
dant aooordingly  made  endeavours  to  dispose  of  plaintiff's  cattle 
for  him,  bat  could  not  obtain  proper  terms,  and  while  he  was 
still  making  such  endeavours  with  all  proper  diligence,  two  of 
{daintiff's  cattle  became  infected  without  any  act  or  de&ult  of 
itt  defisndant,  and  were  slaughtered  by  the  police.    On  the 
2Srd  September,  defendant  caused  plaintiff  to  be  informed  that 
defendant  would,  in  pursuance  of  the  said  authority,  sell  four  of 
]ihintiff's  cattle  the  next  day,  to  which  plaintiff  agreed.    On 
the  24th  September,  defendant  accordingly  sold  the  plamtiff 's 
bar  cattle  for  £19  28.  nett,  which  was  the  best  price  he  could 
get ;  afterwards  the  only  one  remaining  of  the  seven  agisted 
cattle,  which  did  not  belong  to  the  plaintiff,  but  to  one  Procter, 
was  sold  by  the  defendant  for  Procter,  who  ratified  the  sale 
and  received  the  proceeds  with  the  plaintiff's  consent. 

6.  The  defendant  denies  that  he  was  guilty  of  any  such 
wrong  or  breach  of  contract  or  of  duty  in  reference  to  reporting 
the  disease^  or  adopting  measures  or  using  care  and  diligence, 
or  to  having  the  cattle  slaughtered,  or  to  removing  and  selling 
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the  cattle^  or  anj  of  Uiem,  or  in  any  other  respect  as  aUeged  in 
the  statement  of  claim,  and  he  denies  that  the  allied  resulting 
disease,  depreciation,  and  damage,  or  any  of  them,  were  or  was 
caosed  by  his  act  or  de&nlt,  and  that  any  right  to  compensation 
was  forfeited  by  reason  of  anything  done  or  omitted  by  him 
for  which  he  is  liable  to  the  plaintiff,  and  he  also  says  that  in 
CTerything  which  he  did,  he  acted  by  the  authority  and  with  the 
consent  of  the  plaintiff,  and  in  good  faith,  with  reasonable  caie, 
judgment,  and  diligence,  for  the  purpose  of  making  the  best  of 
the  cattle  for  the  plaintiff,  in  pursuance  of  such  authority.  Tlie 
defendant  further  says  that  even  if  (which  he  denies)  the  said 
removal  and  sale  were  wrongftd,  the  plaintiff  has  waived  the 
wrong,  and  elected  to  claim  i^e  proceeds  of  the  sale. 

7.  With  respect  to  so  much  of  the  statement  of  claim  as 
alleges  that  the  defendant  has  not  accounted  to  the  plaintiff  for 
proceeds  of  sales,  the  defendant  further  says,  that  he  always 
was  and  still  is  ready  and  willing  to  pay  the  same  to  the  plain- 
tiff, and  that  before  action  he  duly  tendered  and  offered  the 
same  to  the  plaintiff,  who  refused  to  accept  the  same  on  the 
ground  that  he  was  entitled  to  a  larger  sum,  and  on  no  other 
ground,  and  waived  any  objection  to  the  form  of  tender. 

8.  The  defendant  now  brings  into  Court  the  sum  of  £19  2s., 
and  says  that  the  said  sum  is  enough  to  satisfy  the  plaintiff's 
daim  in  respect  of  so  muchof  the  statement  of  claim  as  is  herein 
referred  to. 

By  way  of  set-off  and  counter-claim — 

The  defendant  says  that  he  is  entitled  under  the  agreement 
mentioned  in  the  1st  paragraph  of  the  statement  of  daim,  to 
be  paid  by  the  plaintiff  at  the  aforesaid  rate  for  the  agisting  of 
the  cattle  of  the  plaintiff  as  therein  mentioned  for  seventeen 
weeks  as  respects  two  of  the  said  cattle,  and  for  nineteen  weeks 
as  respects  the  other  four. 

The  defendant  claims  £18  15^.  in  respect  of  the  said 
agistment. 


1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  With  regard  to  the  counter-claim,  the  plaintiff  admits 
that  the  cattle  mentioned  therein  were  agisted  by  the  defendant 
for  the  time  therein  mentioned,  but  says  that  the  value  of  such 
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agistment  was  wholly  lost  to  the  plaintiff  by  reason  of  the  Negligence 
defendant's  breaches  of  contract,  disobedience  of  the  law,  and  ^^  agister, 
want  of  reasonable  care  and  ordinary  diligence,  as  appears  by 
die  statement  of  claim. 


Alteration  (a), 

Dtfenee  c/AUeraUon  tc  Action  on  Deed  or  Written  Contract. 

The  written  contract  (or  deed)  in  the  paragraph  of  the  Altentioa 

statement  of  claim  mentioned  was,  after  the  signing  (or  execn-  ^°  *  <^' 
tion)  thereof  by  tibe  plaintiff  and  the  defendant,  and  whilst  the 


was  in  the  possession  and  nnder  the  control  of  the  plaintiff, 
altered  without  the  consent  or  knowledge  of  the  de- 
faidant,  namely,  by  the  introduction  of  the  words,  **  subject  to 
the  approTal  and  right  of  rejection  by  the  said  William  Jones^" 
at  the  end  of  the  third  clause  [or  such  alteration  as  may  have 
been  made]. 


Annuity, 
See  Bond. 


(s)  An  alteration  in  a  contract  made  by  the  plaintiff  is  a  good  defence  Bffeet  of 
to  an  action  on  it ;  m,  f or  instance,  bj  the  attaching  a  seal  to  a  written  alteratiott 
doeament  so  as  to  g:iYe  it  the  appearance  of  a  deedi  even  though  it  is  ^^^  ^  ^ 
ned  on  as  a  simple  contract  only  (Davidnm  t.  Cooper,  13  M.  k  W.  343,   contrafiL 
fc  Ch.),  imless  ft  be  done  by  mistake  (MwCiv.iZam,  2  B.&  Ad.  767);   ^"•^^ 
tad  an  alteration  which  ham  abeolntely  no  effect  on  the  liability  of 
cHher paitywm notvitikteit  (Aldotur.  ComireU,  L.  R.  3  Q.  B.  673, over- 
n&ng  the  second  resolution  in  Pi^ot^s  eoio,  11  Bep.  27,  a.)     Altera- 
tioBS  made  by  a  stranger  wiU  not  inTalidate  a  contract  unless  made 
widle in  the  sale  custody  of  the  partjsuizig  on  it.  {CrookewUy,  Fletcher , 
2S  Lu  J.  Bz.  163.)    See  i^.,  per  Martin,  B.,  as  to  tiie  degree  of  diligence 
2eq[idTed  of  the  party  haying  the  custody  of  a  document  See  also  on  same 
sofaject,  J9Ma^lRful0Oftoi»  y.  8mith,  36  L.  J.  G.  P.  241. 

If  the  parties  agree  to  make  an  alteration,  this  rescinds  the  old  contract 
and  a  new  one  consisting  of  the  old  one  as  modified  is  thus  created. 
The  asieement  so  made  generally  requires  a  fresh  stamp,  and  if  it  be 
one  Wmch  cannot  be  stamped  after  execution,  it  cannot  be  used  in 
efidcBoe.   (Boeooe,  By.,  13th  ed.  267,  627.) 
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Apprentioe  (a). 
Action  against  the  Bondsman  for  Misconduct  of  the  Apprentm. 


1.  The  plaintiff  is  a  blacksmith  and  wheelwright^  residing 
and  carrying  on  business  at  F.,  in  the  county  of  L.,  and  the 


Action  for 
miscon- 

apprentice,  defendant  is  a  silk-weaver,  residing  at  L.,  in  the  county  of  S. 
2.  By  an  indenture  of  apprenticeship,  dated  10th  Angost, 


What 
constitutes 
the  con- 
tract of 
apprentice- 
ship. 

Must  be  in 
writing. 


Apprentice 
not  bound 
after  21. 


Ooyenants 
by  master 
and  bonds- 
man inde- 
pendent 
covenantB. 


Master 
bound  to 


(ja)  A  contract  of  apprenticeship  can  only  arise  where  there  is  an. 
undcrtaMng  on  one  side  to  serve  and  learn,  and  on  the  other  to  t^ich. 
Therefore  if  there  is  an  engagement  on  the  part  of  the  serrant  to  aer?e 
and  learn,  but  no  express  or  implied  engagement  on  the  part  of  the 
master  to  teach,  so  that  no  action  could  be  maintained  upon  tne  contract 
against  the  latter  for  neglecting  to  teach^  the  contract  is  one  of  biiiog' 
and  service  only,  and  not  of  M)prenticeship.  (i2.  v.  Skinfield^  14  East,  541 ; 
JR.  V.  Bnrhack^  1  M.  &  S.  370.)  As  the  contract  is  always  made  for  moie 
than  a  year,  it  must  be  in  writing,  but  need  not  alwavs  be  by  deed ;  but 
it  is  essential  to  the  validity  of  the  contract  that  the  consideration  or 
premium  paid  be  duly  set  forth  upon  the  fac^  of  the  instrument,  in  order 
that  the  proper  amount  of  stamp  duty  may  be  secured  thereon.  (  Wettlake 
V.  Adamsj  27  L.  J.  C.  P.  271.)  Except  in  cases  to  which  the  custom  ^ 
the  City  of  London  applies,  an  apprentice  is  not  bound  by  an  indenture 
of  apprenticeship  upon  his  attaining  his  twenty-first  year,  and  he  can 
then  with  perfect  impunity,  so  far  as  he  personallj  is  concerned,  leave 
his  master's  service  though  the  term  of  service  has  not  yet  expired.  The 
master  is  not  however  necessarily  without  any  remedy,  for  it  is  usual  in 
apprenticeship  articles  for  some  person,  frequently  the  apprentice's 
fatner,  to  covenant  for  the  apprentice's  good  behaviour  during  the  term 
of  service,  and  where  there  is  such  a  covenant,  though  the  apprentice 
may,  on  attaining  twenty-one,  leave  his  master's  service,  the  lx>ndsman 
would  remain  liable.  ( Amtin^  v.  Hilly  3  B.  &  Aid.  59.)  In  the  articles 
of  apprenticeship  it  is  usual  for  the  master  to  enter  into  a  set  of  covenants 
that  he  will  properly  instruct  the  apprentice,  and  for  the  apprentice  and 
his  bondsman  to  enter  into  covenants  that  the  apprentice  wiU  faithfully 
serve ;  but  it  has  been  decided  that  these  covenants  are  perfectly  in- 
dependent covenants,  and  that  breach  of  the  one  cannot  be  pleaded  as  a 
defence  to  breach  of  another.  (T^'instoTie  v.  Linny  1 B.  &  C.  460 ;  PhiUmg 
V.  67i/%,  28  L.  J.  Ex.  163.)  Thus,  if  the  bondsman  were  sued  for  the 
misconduct  of  the  apprentice  in  absenting  himself,  it  woiUd  be  no  defence 
to  the  bondsman  that  the  master  had  neglected  properly  to  instruct  the 
apprentice.  The  bondsman's  proper  course  would  be  to  add  to  his 
defence,  whatever  it  might  be,  a  counter-claim  against  the  master.  It 
is,  however,  a  good  defence  to  an  action  against  the  bondsman  for  a 
desertion  by  the  apprentice  of  his  service  that  the  master  had  abandoned 
one  of  the  trades  which  he  had  covenanted  to  teach  the  apprentice. 
{Mien  V.  jPi^f  6  Exch.  424) ;  and  it  is  a  good  defence  to  an  action  for 
breach  of  the  covenant  to  teach  and  provide  for  an  apprentice  that  he 
quitted  the  service  without  leave.  {Hvghe^  v.  Humphreys,  6  B.  &  C.  6S0.) 
It  is  said  that  a  master  takes  his  apprentice  for  better  or  for  worse,  and 
if,  therefore,  the  apprentice  become  ill  so  that  he  cannot  work,  or  meet 
with  an  accident,  so  that  the  master  is  put  to  additional  expezise  on  his 
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1875»  and  made  between  defendant  and  his  brother-in-law,  MiBoon- 
C.  H-  L.,  of  the  one  part,  and  the  plaintiff  of  the  other  part,  d«c*  <>*  f^ 
the  said  C.  H.  L.,  with  the  consent  of  the  defendant,  put  him-  ^pp'^  ^" 
8df  apprentice  to  the  plaintiff  to  learn  his  trade  and  business 
of  a  blacksmith,  and  with  him  after  the  manner  of  an  appren- 
tice to  serve  from  the  date  of  the  said  indenture  for  the  term 
of  three  years  thence  next  following. 

8.  The  defendant  by  the  said  indenture  covenanted  with  the 
jdUntiff,  amongst  other  things,  that  the  said  C.  H.  L.  should 
fiifthfhlly,  truly,  and  diligently  serve  the  plaintiff,  and  that  he 
durald  not  absent  himself  from  the  service  of  the  plaintiff  with- 
out the  plaintiff's  consent  during  the  said  term ;  but  on  the 
oontarary,  should  behave  and  demean  himself  as  a  true,  faithful, 
and  diligent  apprentice  ought  to  do  towards  the  plaintiff  and 
his  fiunily  during  the  said  term. 

4.  After  the  making  of  the  said  indenture  the  plaintiff  re- 
ceived the  said  C.  H.  L.  into  his  service  as  such  apprentice  for 
the  term  aforesaid,  and  has  always  performed  and  been  ready 
and  willing  to  perform  all  things  on  his  part  to  be  performed. 

5.  The  said  C.  H.  L.  has  not,  during  the  said  term,  faithfully, 
truly,  or  diligently  served  the  plaintiff,  but  has  unla\\^ly  al>- 
R&ted  himself,  and  still  absents  himself,  from  the  service  of  the 
pUntiffy  to  the  loss  and  injury  of  the  plaintiff. 

Hie  plaintiff  claims  £50. 

Statement  of  Defence  and  C(ninter<Iam, 
While  the  said  C.  H.  L.  was  feithfiilly  serving  the  plaintiff. 


aoooont,  the  maittcr  is  stiU  bound  to  keep  him  in  his  Bcnrice  and  to  pro-  apprentice 
Tide  far  him.    {Beg.  t.  Smithy  8  C.  &  P.  153.)    It  is  laid  down  in  seTcral  tho\igh  he 
tot  hooks,  and  assomed  to  be  law  bj  the  judges  in  one  or  two  rather  becomes 
lid  cinm,  that  a  master  is  entitled  to  chastise  his  apprentice.   Mr.  Manlcy   lU. 
ftqfth,  in  his  book  on  **  Master  and  Servant,"  (3rd  ed.  110),  has  sug-   TLr--4^-i|w.y 
gifted  that  the  master's  right  of  chastisement  only  extends  to  infant  ap-  "^S^+eiy 
nenticea :  and  the  law  on  the  subject  is  not  very  clear.  In  the  recent  case  \    . .     ,  f 
iBkttiwea  V.  QmmeU,  38  L.  T.  N.  S.  178,  the  question  was  raised  whether  ^    -^:° 
a  threat  of  inflicting  grievous  bodily  harm  uttered  by  the  master  would  *PP™"* 
jatHSj  an  apprentice  in  running  away,  and  exonerate  the  bondsman  on 
mioorenant.  The  case  went  off  on  a  deficiency  in  the  plea,  but  Grove,  J., 
f^pF^MMMul  an  opinion  that  the  defence  would  be  sufficient  if  an  averment 
woe  added  that  the  apprentice  had  reasonable  grounds  for  believing 
that  giievous  bodily  luu4n  would  in  fact  be  inflicted  on  him  if  he  re- 
gained.   As  to  the  powers  of  justices  to  settle  disputes  between  masters 
^1^  apprentices,  and  cancel  indentures  of  apprenticeship,  see  38  &  39 
Tic.  c  90,  flfc  5  to  7. 
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duet  of  An 
jppraitioe; 


Oonnter- 
daim  for 
negleetiiig 
to  teach 
the  ap- 
prentice. 


the  said  plaintiff  not  only  threatened  to  do  him  grievons  bodify 
harm,  but  actoaUy  assanlted  him  and  inflicted  personal  injnij 
upon  him,  and  the  said  C.  H.  L.  fearing,  and  having  good  and 
reasonable  cause  for  such  fear,  that  if  he  remained  longer  in 
the  sendee  of  the  said  plaintiff  grievous  bodily  harm  would  be 
inflicted  upon  him,  left  the  said  service  before  the  expiry  of 
the  term  for  which  he  was  apprenticed,  which  is  the  grievance 
complained  of. 
And  by  way  of  oounter-daim  the  defendant  states  as  foUowft: 

1.  By  the  indenture  of  apprenticeship  referred  to  in  the 
2nd  paragraph  of  the  plaintiff's  statement  of  claim,  the  said 
plaintiff,  for  himself  his  executors,  and  administrators,  cove- 
nanted, promised,  and  agreed  to  and  with  the  said  defendant, 
that  he  the  said  plaintiff,  his  executors  or  administrators,  should 
and  would  teach  and  instruct,  or  cause  and  procure  the  said 
apprentice  C.  H.  L.  to  be  well  and  sufficiently  taught  and  in- 
structed, in  the  art,  trade,  or  business  of  a  blacksmith  in  tlie 
best  manner  he  or  they  could  during  the  said  term. 

2.  Before  the  happening  of  the  events  set  out  in  the  54h 
paragraph  of  the  plaintiff's  statement  of  claim,  and  while  the 
said  G.  H.  L.  was  rendering  good  and  &ithful  service  to  the 
plaintiff,  the  said  plaintiff  n^lected  to  teach  and  instruct^  <nr 
cause  and  procure  the  said  apprentice  C.  H.  L.  to  be  well  and 
sufficiently  taught  and  instructed,  in  the  art,  trade,  or  buainfiflB 
of  a  blacksmith  aforesaid,  to  the  loss  and  injury  of  the  defendant 

The  defendant  claims : — 

(1.)  £50  damages  for  the  plaintiff's  breach  of  the  aforesaid 

covenant. 
(2.)  Such  further  and  other  relief  as  the  case  may  require. 


Reply  and  Demurrer, 

1.  The  plaintiff  joins  issue  upon  the  defendant's  statement 
of  defence. 

And  in  reply  to  the  statements  alleged  by  the  defendant  by 
way  of  counter-claim,  says  as  follows : 

2.  That  the  plaintiff  did  not  neglect  to  teach  and  instmd^ 
or  cause  and  procure  the  said  G.  H.  L.  to  be  well  and  suffi- 
ciently taught  and  instructed  in  the  art,  trade,  and  busineas  of 
a  blacksmith. 

Dennrrer.       The  plaintiff  also  demurs  to  the  second  paragraph  of  the 
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defendant's  statement  of  defence,  and  says  that  the  same  is  bad 

in  law,  on  the  ground  that  the  fects  therein  alleged  do  not  f^^J^ 

entitle  an  apprentioe  to  leave  his  master's  service  during  the 

term  of  his  service,  and  on  other  groands  sufficient  to  sustain 

fioB  demurrer. 


Arbitration. 

See  Award. 


Architect  (a). 

Action  ly  a  Builder  agamst  Architect  far  fraudulently  tvith- 

holding  hie  Cert^ate, 

1.  The  plaintiff  is  a  painter  and  decorator,  of  No.  — , Against 

Street^  H.  f^^A 

for  fraada* 

2.  The  defendant  is  an  architect  and  surveyor,  carrying  on  lent  col- 
bosinen  at Street^  L.  ^^^j^^ 

8.  The  defendant  was  employed  by  one  A.  R.,  for  reward  employer, 
and  commission  in  that  behalf,  to  negotiate,  and  effect  a  con- 
tnct  for  the  repair  of  certain  premises,  known  as  30,  St. 
Kartin's  Street. 

4.  And  the  defendant,  with  a  view  to  earning  the  said  com- 
misBion,  induced  the  plaintiff  to  make,  and  the  plaintiff  did 
make,  to  the  defendant  a  certain  tender  for  the  repairs  above 


(a)  An  architect  employed  to  determine  questions  between  a  bnilder  Liability  of 
ad  employer  may  be  sued  for  neglecting  to  perform  the  functions  he  an  arciii- 
bu  undertaken  to  perform.    (See  Kimb&rley  v.  Diek^  L.  R.  13  Bq.  1.)    tect. 
Jt  has  baen  held  that  if  the  employer  induce  the  architect  fraudulently 
to  withhold  hifloertiflcate  the  employer  is  liable  to  be  sued  for  inducing 
tbe  azchitect  to  act  in  this  manner.    (^Batterhury  v.    Vyae^  32  L.  J. 
Iz.  177.)    That  the  architect  himself  would  be  liable  for  fraudulentljjr 
withholding  the  certificate  seems  deducible  from  the  general  proposip 
tion  abore  hiid  down  that  he  is  liable  for  non-performance  of  the  nmction 
he  haa  undertaken.    And  this  has  been  expressly  decided  in  a  recent 
caae  In  which  it  was  alleged  that  the  architect  fraudulently  and  in  col- 
haJOQ  with  the  employer  withheld  the  certificate.   (Ladhrohe  t.  Barrett^ 
46  L.  J.  C.  P.  7S1^)    He  cannot,  however,  be  held  liable  for  mere  enora 
of  todgment  in  tile  diacharge  of  his  duty  of  adjudicating.    {IRmherlcy 
y.  JHeh^  ngpra,) 
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Against  an   mentioned,  which  as  Deu*  as  is  material  is  in  the  wordB  and 

F**j*f^     figures  following : 
for  nandTi- 

i?I?n  ~"'*'  [^^^ plaintiff* 8  tender  teas  set  out.} 

5.  The  defendant  accepted  the  said  tender,  and  agreed 
with  the  plaintiff  that  as  soon  as  the  work  was  done  as  therein 
specified,  in  a  sound  and  workmanlike  manner,  he  would 
signify  his  satisfaction  in  an  adequate  and  sufficient  manner, 
to  enable  the  plaintiff  to  recover  the  price  thereof  from  the 
said  A.  11. 

G.  The  plaintiff  duly  executed  the  said  work  in  accordance 
with  the  specification  referred  to,  in  a  sound,  workmanlike 
manner,  and  to  the  satisfaction  of  the  said  Mr.  W.  [a  person 
mentioned  in  the  tender  set  out  in  paragraph  4,  where  it  was 
provided  that  as  a  condition  precedent  to  obtaining  payment 
for  the  work,  it  was  to  be  done  to  the  satis&ction  of  defendant 
and  a  ]\Ir.  W.],  and  duly  carried  out  all  the  clauses  of  the  said 
contract,  save  such  as  the  performance  of  the  same  was  waived 
by  the  said  A.  R.  and  the  defendant ;  and  the  plaintiff  altered 
and  amended  all  such  things  as  were  pointed  out  by  the  de- 
fendant as  not  being  to  his  satisfaction,  as  &r  as  the  natore 
and  age  of  the  house  (the  subject-matter  of  the  contract)  would 
admit  of,  and  all  conditions  were  fulfilled,  save  as  aforesaid 
waived,  and  all  things  had  happened  and  w^ere  done  to  entitle 
the  plaintiff  to  have  the  defendant  give  such  sufficient  cer- 
tificate or  other  intimation  of  his  satisfaction  to  enable  the 
plaintiff  to  recover  from  the  said  A.  R.  the  agreed  price. 

7.  Yet  the  defendant  falsely  contriving  and  in  collusion 
with  the  said  A.  R.,  and  by  his  procurement,  and  for  fear 
of  forfeiting  the  further  custom  and  rewards  of  the  said 
A.  R.,  and  in  fraud  of  the  plaintiff,  and  contrary  to  the  trae 
intent  and  meaning  of  the  said  contract,  neglected  and  re- 
frised  to  admit  or  certify  that  he  was  satisfied  with  the 
work,  but  on  the  contrary  falsely  pretended  that  he  was  dis- 
satisfied with  the  same,  and  that  it  was  not  done  in  a  work- 
manlike manner. 

8.  By  reason  of  the  premises,  the  said  A.  B.  refused  to  pay 
to  the  plaintiff  the  whole  of  the  aforesaid  price  jusUy  due  to 
him  on  the  said  contract,  and  through  the  wrongfrd  acts  of  the 
defendant  above  mentioned,  the  plaintiff  was  unable  to  recover 
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from  the  said  A.  R.  more  than  what  the  said  A.  R.  chose  to  Against  au 

pay,  which  was  a  sum  less  than  the  balance  justly  due,  and  the  jrc^^cc* 

plaintiff  accordingly  lost  the  balance  thereof,  to  which  he  would  lent  collu- 

have  been  otherwise  entitled,  and  the  said  balance  still  remains  ^^<''^- 
wholly  due  and  unpaid  to  the  plaintiff. 
The  plaintiff  claims  £100  damages. 


ABsault  and  Battery  (a), 
A  Claim  for  Assault,  Trespass,  and  Trover  combined. 

1.  The  plaintiff  is,  and  at  the  time  of  the  grievances  herein-  claim  for 
after  mentioned  was,  an  innkeeper,  residing  and  carrying  on  an  assault 
his  business  at  the  George  Inn,  in  the  City  of  York. 

2.  The  defendant  is,  and  at  the  time  of  the  grievances  herein- 


(0)  An  aflault  has  been  defined  as  ''an  attempt  to  do  a  corporal  Definitions 
ioJQxy  to  another,  coapled  with  a  present  ability,  or  any  act  or  gesture  of  assault 
from  which  an  intention  to  commit  a  battery  may  be  implied  "  (Bead  t.  and  bat- 
Ciker^  L.  J.  22  C.  P.  201) ;  so  riding  after  a  person  and  obliging  him  to  tery. 
iqh  away  to  ayoid  being  beaten  is  an  assault ;  so  lifting  a  stick  and 
tbeatcaung  to  strike  another  with  it  if  you  are  so  near  to  that  other  that 
jon  can  pat  your  threat  into  execution  if  you  choose.    A  battery,  which 
aiways  includes  an  assault  is,  however,  something  more  than  an  assault. 
It  is  the  actual  doing  an  injury  be  it  ever  so  small,  in  an  angry  or 
zerengefol  or  rude  or  insolent  manner,  as  by  spitting  in  a  man's  face,  or 
Tiolently  jostling  him  out  of  the  way.  (B.  N.  P.  15.)    It  is  essential  both  to 
aa  aBsaolt  and  a  battery  that  the  act  complained  of  should  be  done  against 
tiie  will  6t  the  person  assaulted.    Hence  a  touch  or  stroke  in  jest,  where 
the  portieB  are  jesting  with  each  other  and  taking  liberties  by  mutual 
ooDsenty  is  no  assault ;  so  touchins  a  friend  to  engage  his  attention  is  no 
ttBsalt  {Qncard  v.  Badddey,  L.  J.  28  Bz.  260) ;  but  it  is  not  essential 
toananaoltthatit  should  be  wilful.    A  negligent  act  is  just  as  action-  ^      1.      . 
^  as  a  wilful  one,  although  no  doubt  in  Uie  result  the  measure  of  ^ '^^s^fi^®^ 
damages  awarded  by  the  jury  would  be  Tery  different.  J^^ 

The  defences  that  have  been  set  up  and  sustained  to  actions  for  assault  ^^  ftss&uit. 
are  somewhat  numerous : — 1.  From  what  has  been  abready  said  as  to  an  j^g^^g^^. 
aoMilt  excluding  consent,  it  follows  that  a  plea  that  the  assault  was  ^-^^^  ^£  ^ 
committed  by  the  leave  and  licence  of  the  plaintiff  is  a  good  answer.   ju»«nu 
(auist€pkgrsanT.Bare,n  Q,B.i73,i77,)  2.  Again,  a  plea  that  the  injury  *^^*- 
was  nnaToidable,  the  result  entirely  of  a  superior  agency,  and  the  conduct 
of  the  defendant  free  from  fault,  has  been  sustained.  (  Oibhont  y.  Pepper^ 
1  Ld.  Baym.  38.)    3.  A  defence  that  the  plaintiff  made  the  first  assault  and 
that  the  defendants  battery  was  in  self-defence,  is  a  good  answer.    This  ^^ 
defence  was  called  son  auauU  demesne;  and  it  has  been  decided  with  refer-  ^^' 
ence  to  it  that  it  is  not  erery  assault  that  will  justify  every  battery,  and  ^®^®^^* 
that  it  is  a  matter  of  evidence  whether  the  assault  was  proportionable  to 
the  battery.  Ihns,  if  A.  strikes  B.,  B.  cannot  justify  drawmg  his  sword  and 
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Claim  for     <^^  mentioned  was,  a  brewer,  also  living  and  carrjiiig  on  his 
aMMlt,  ftc  business  at  York  aforesaid. 

8.  On  the  21st  of  July,  1875,  the  plaintiff  was  in  occapation 


Aasanlt  in 
defence  of 
a  man's 
house. 


Moderate 
chastise- 
ment. 

Constables 

executing 

warrants. 


Where  case 
has  been 
determined 
by  justices. 


Statute  of 
Limitation. 


Where 
assault 
amounts 
to  a  felony. 


catting  off  B.*s  hand.  Under  the  old  system  of  pleading  it  was  necessary 
for  the  plaintiff  specially  to  plead  in  his  replication  the  excess  of  the 
defendant,  that  is  to  saj,  aver  that  the  defendant  was  guilty  of  more 
riolence  than  the  necessity  of  self-defence  justified ;  and  it  is  snbndtted 
that  there  is  nothing  in  the  new  system  of  pleading  inconsistent  with  the 
old  rule,  and  that,  therefore,  in  his  reply,  the  plaintiff  should  set  up, 
where  the  fact  is  so,  the  unnecessary  violence  of  the  defendant.  4.  Anoth^ 
defence  is  that  the  defendant  was  possessed  of  a  house,  that  the  plaintiff 
without  his  licence  entered  and  disturbed  him,  whereupon  he  requecRted 
the  plaintiff  to  depart,  and  on  refusal  gently  laid  hands  on  him  to  turn 
him  out.  This  plea  refers  merely  to  the  case  of  one  who  trespaaBea  with- 
out violence  in  the  house  of  another ;  in  the  case  of  one  making  a  forcible 
entry,  the  plea  is  different.  5.  If  the  plaintiff  enters  forcibly  into  tbt 
defendant's  house,  the  latter  may  resist  force  by  force  without  anj  pre- 
Tious  request  to  depart.  6.  Where  the  plaintiff  wrongfnUy  holdifi  pos- 
session of  land  against  the  will  of  the  freeholder,  who  assaults  lum  wnile 
endeavouring  to  regain  possession,  no  action  will  lie.  {Harvey  t.  Bridgei^ 
14  M.  &  W.  437.  See  also  Bladei  v.  Higgs,  L.  J.  30  C.  P.  347.)  7.  Where 
the  action  is  brought  in  respect  of  an  assault  committed  upon  a  youth, 
it  is  a  good  answer  that  the  assault  complained  of  was  moderate  and 
reasonable  chastisement  inflicted  by  a  parent  or  a  schoolmaster,  or  in  the 
case  of  an  apprentice  by  the  lad's  master  (see  ante^  p.  121.)  8.  OonstaUes 
and  those  actine  in  the  execution  of  warrants  may  jusofy  necessary  aooaultB 
committed  by  tihem  in  the  execution  of  their  duty.  Provided  the  wanant 
under  which  they  act  is  not  void  on  its  &ce,  and  does  not  issue  from  a 
court  without  jurisdiction,  they  are  protected  by  such  warrant,  even 
though  it  be  afterwards  set  aside  for  some  irregularity  ;  but  when  the 
warrant  is  set  aside,  those  who  put  the  law  in  motion,  as  the  client  or 
solicitor,  would  probably  be  liable  in  some  form  of  action  for  tiie  acts 
of  the  constables.  9.  Assault  is  one  of  those  cases  where  the  party 
aggrieved  has  an  alternative  remedy.  He  can  seek  redress  either  in  the 
civil  courts  or  in  a  criminal  court ;  but  he  cannot  have  both  remedies. 
Therefore  it  is  a  good  answer  to  an  action  for  assault  that  the  dc^tendant 
was  summoned  hj  the  plaintiff  before  a  magistrate  for  the  same  assault, 
and  that  the  magistrate  neard  the  case  and  either  dismissed  it  or  inflicted 
a  penalty  upon  the  de&ndant  which  the  latter  has  endured,  and  that  he 
**  forthwith^'  gave  a  certificate  of  his  having  heard  and  disposed  of  the 
case.  (See  the  24  &  25  Vict,  c  100,  s.  45.)  On  this  statute  it  has  been 
decided  that  a  person  who  has  been  convicted  of  a  common  assault  on  a 
married  woman,  and  who  has  paid  the  whole  amount  adjudged  to  be 
paid,  may  rely  on  the  protection  given  by  it  as  a  bar  to  an  action  against 
tiim  by  the  husband  for  the  loss  he,  as  such  husband,  has  sustained  by  the 
assault  on  his  wife.  (Matper  v.  Broron^  45  L.  J.  Com.  L.  203  ;  and  see  alao 
Bidden  v.  J^n^,  46  L.  J.  Com.  L.  75.)  10.  A  plea  of  the  Statute  of  Limitations 
is  of  course  good,  the  one  point  to  be  noticed  about  this  defence  in  con- 
nection with  this  form  of  action  being  that  the  plaintiff's  remedy  is 
barred  not  after  six  but  after  four  years.  11.  It  was  once  thouj^t,  and 
80  decided,  that  where  the  assault  complained  of  turned  out  to  be  a 
felony  for  which  the  defendant  had  not  been  prosecuted,  the  defendant 
might  avail  himself  of  this,  and  the  plaintiff  must  be  nonsuited  (  WeUoek 
V.  Cofutantinef  L.  J.  32  Ex.  285) ;  but  this  view  was  declared  to  be 
erroneous  in  the  more  recent  case  of  WelU  v.  Abrahams,  L.  B.  7  Q.  B. 
654. 
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of  the  said  George  Inn  as  tenant  to  the  defendant ;  and  at  the  ciaim  for 
time  of  the  grieyance  in  the  next  paragraph  mentioned  he  had  •"»^*>  *c* 
therein  certain  goods  and  furniture  of  the  value  of  about  £400, 
which  were  his  own  property. 

4^  On  the  said  2lBt  of  July,  1875,  the  defendant,  together 
with  a  sergeant  of  police  and  two  other  men,  who  were  acting 
nnder  the  defendant's  orders,  broke  into  the  said  house,  and 
Tidenily  assaulted  the  plaintiff,  and  tore  his  coat  and  shirt,  and 
feicibly  ejected  him  from  the  said  house. 

5.  The  defendant  then  seized  all  the  plaintiff's  said  goods  and 
household  furniture  which  were  in  the  said  house,  and  detained 
and  stin  detains  the  same  from  the  plaintiff,  and  destroyed  the 
{daintiff's  said  business. 

The  plaintiff  claims  : — 

(1.)  A  return  of  his  said  goods  and  household  fruniture,  or 
their  value,  and  £50  damages  for  their  detention. 

(2.)  £250  for  the  other  causes  of  action  stated  in  the  state- 
ment of  claim. 

(S.)  Such  further  or  other  relief  as  the  nature  of  the  case 
requires. 

AcUoH  against  a  Railway  Company  for  an  assault  committed  by 

their  Servants. 

1.  The  plaintiff  is  a ,  carrying  on  business  at  No. — , 

—  Court,  in  the  City  of  London. 

2.  On  the  4th  of  May,  1877,  the  plaintiff  was  lawfully  on 
ihe  prranises  of  the  defendants  at  their  terminus  at  Euston 
Square,  and  was  in  the  act  of  entering  one  of  their  carriages 
attached  to  a  train  about  to  start  for  Rugby,  with  a  ticket 
which  he  had  a  few  minutes  before  purchased  at  their  booking- 
olBoe,  when  a  servant  of  the  defendants  seized  him  in  a 
Tkdent  manner,  and  prevented  him  from  entering  the  said 
carriage. 

3.  The  plaintiff  remonstrated  against  this  conduct,  when  he  AmmM 
was  seized  by  several  servants  of  the  defendants,  and  violently  «>™"*»**«d 
removed  from  and  ejected  out  of  their  premises,  and  was  senrantB. 
severely  struck  and  beaten  by  the  said  servants  while  he  was 

being  so  removed  and  ejected. 

4.  By  reason  of  his  having  been  seized  and  prevented  from 
proceeding  on  his  journey  to  Bugby  as  aforesaid,  the  plaintiff 
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Anault       lost  the  benefit  of  a  lacratiye  and  profitable  contract^  which 
committed    j^^   would   have   secured  had  he  not  been  so  prevented  as 

by  railway       «  .,  ^ 

jjervanto.      atoresaid. 

5.  By  reason  of  the  removal  and  ejection  of  the  plaintiff 
from  the  defendants' premises  as  mentioned  in  the  3rd  para- 
graph, and  the  assaults  and  beatings  inflicted  on  him  as 
aforesaid,  the  plaintiff  was  seriously  hurt,  damaged,  and 
bruised,  and  he  suffered  great  pain  and  anguish  of  body  and 
mind,  and  his  reputation  and  position  were  injured  by  reason 
of  the  afi&x)nts  and  indignities  to  which  he  was  thus  subjected. 

G.  The  plaintiff  also  lost  the  price  paid  by  him  for  the  said 
railway  ticket. 

The  plaintiff  claims  : — 

(1.)  £130  damages  for  loss  of  the  contract,  as  mentioned  in 
the  4th  paragraph. 

(2.)  £100  damages  for  the  personal  injuries  referred  to  in  the 
5th  paragraph. 

(3.)  £2  105.,  the  price  of  the  said  railway  ticket. 


Statement  of  Defence. 

1.  The  defendants  deny  that  the  plaintiff  was  lawfully  on 
their  premises  as  alleged  in  the  2nd  paragraph  of  the  state- 
ment of  claim,  and  that  he  purchased  a  ticket  as  therein  is 
alleged. 

2.  Assuming  that  the  plaintiff  had  purcliased  such  ticket, 
the  defendants  say  that  at  the  time  of  their  servant  seizing 
the  plaintiff  as  alleged  in  the  said  paragraph,  the  train 
therein  referred  to  was  in  motion,  and  proceeding  on  the 
journey,  and  the  defendants'  servant,  acting  in  accordance 
vdth  their  bye-laws  in  that  behalf,  forcibly  but  without  un- 
necessary violence,  prevented  the  plaintiff  from  attempting  to 
enter  the  said  carriage  after  the  said  train  began  to  move. 

Bemoralby  3.  As  to  the  allegations  in  the  3rd  paragraph  of  the  state- 
JIJ^^J  ment  of  claim,  the  defendants  say,  that  before  and  at  the 
conduct  time  of  the  removal  and  ejection  therein  mentioned,  the 
plaintiff  was  behaving  in  a  violent  and  disorderly  manner,  and 
was  apparently  under  the  influence  of  drink,  and  it  was  the 
duty  of  the  defendants  and  their  servants  to  remove  and  eject 
him  from  their  said  premises. 
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4.  Ab  to  the  assaults  and  beatings  referred  to  in  the  said 
Srd  paragraph,  the  defendants  deny  that  their  said  servants 
A)  beat  and  assaulted  the  plaintiff,  and  say  that  they  only 
used  so  much  force  as  and  no  more  than  wafi  necessary  for 
the  purpose  of  so  removing  and  ejecting  the  plaintiff  from 
the  {Hnemises. 

Assault  by  a  ScJioolmaster  upon  a  Piipil. 

1.  The  plaintifF  is  an  infant.  Assault  by 

2.  The    defendant  is   head  master  of  the  H.  Grammar-  ^^^' 

school.  upon  a 

3.  During  the  month  of  January,  1874,  the  plaintiff  was  a  ^^P*^ 
papfl  at  the  said  school,  and  on  the  15th  of  January  aforesaid, 

the  defendant  made  a  violent  assault  upon  the  plaintiff,  and 
severely  beat  him  about  the  face  and  head  and  back  with  a 
thick  stick. 

4.  In  consequence  of  the  premises,  the  plaintiff  was  much 
bruised  and  injured,  and  was  for  several  weeks  sick  and  ill,  and 
confined  to  his  bed,  and  endured  much  pain  and  suffering. 

The  plaintiff  claims  £200  damages. 

Statement  of  Defence. 

1.  The  defendant  is  not  the  head  master  of  the  H.  Grammar-  Defence  of 
school.     At  all  times  material  to  this  pleading,  he  was  and  ^^} 
Btill  is  head  master  of  the  English  department  in  the  said  mentfor 

school.  miacon- 

2.  On  the  said  15th  of  January,  1874,  the  plaintiff  was  a 
pnpil  under  the  defendant's  charge  and  control,  and  while  under 
Bach  chai^  and  control,  he  was  guilty  of  gross  impertinence 
towards  the  defendant,  and  of  such  insubordination  as  rendered 
it  neoessaiy  for  the  preservation  of  the  discipline  of  the  school 
tliat  the  plaintiff  should  be  punished. 

8.  Thereupon,  the  defendant  moderately,  and  using  no  more  Lawful 
vidence  than  was  necessary,  chastised  the   plaintiff  with  a  <^***^J''^- 
birch  rod,  which  is  the  grievance  complained  of. 

4.  Save  as  aforesaid,  the  defendant  denies  each  and  every 
the  aDegations  contained  in  the  3rd  paragraph  of  the  statement 
of  daim. 

5.  The  defendant  does  not  admit  the  4th  paragraph  thereof. 

K 
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Indeoently 
assaulting 
a  female 
priaoner 
by  con- 
stable and 
surgeon. 


Action  for  Itidecently  Assaulting  a  Female. 

1.  The  plaintiff  is  a  single  woman,  residing  at,  &c. 

2.  The  defendant  E.  C.  is  the  chief  constable  of  the 
borough  of  F. ;  and  the  defendant  E.  W.  is  a  doctor  of  medi- 
cine practising  at  F.  aforesaid. 

3.  On  the  11th  of  June,  1876,  the  plaintiff  was  arrested  on 
a  warrant,  on  a  charge  of  concealing  the  birth  of  her  infimt 
child,  and  was  conveyed  to  the  F.  prison. 

4.  On  the  same  day,  the  defendant  E.  W.,  acting  by  the 
orders  and  directions  of  the  defendant  E.  C,  indecently 
assaulted  the  plaintiff,  and  against  her  will  made  an  examina- 
tion of  her  person,  with  the  professed  object  of  ascertaining 
whether  she  had  recently  been  delivered  of  a  child. 

The  plaintiff  claims  £100  damages. 


State- 

MBHTS  OF 

Dkpsncb. 


Defence  of  the  Defendant  E.  C. 

1.  This  defendant  denies  that  the  defendant  E.  W.  made  an 
indecent  or  any  assault  upon  the  plaintiff  as  alleged,  or 
otherwise. 

2.  This  defendant  further  says  that  if  the  defendant  E.  W. 
did  make  an  indecent  assault  upon  the  plaintiff,  the  said  E.  W. 
did  not  act  by  the  orders  and  directions  of  the  defendant,  but 
contrary  thereto. 


Defence, 
that  ezami' 
nation  at 
request  of 
plidntiff. 


Defence  of  the  Defendant  E,  W, 

This  defendant  denies  the  allegations  contained  in  the  4th 
paragraph  of  the  statement  of  claim.  He  says  that,  on  the 
11th  of  June,  187G,  he  visited  the  F.  prison  to  see  the  plaintitf 
at  her  express  wish,  and  she  then  requested  him  to  make  an 
examination  of  her  person  in  order  that  he  might  be  able  at 
her  trial  to  give  evidence  in  her  favour  ;  and  this  defendant 
thereupon,  with  the  plaintiff's  consent  and  not  otherwise,  made 
the  said  examination,  which  is  the  grievance  complained  of. 
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Assignee. 
See  CJwH  in  Action — Bankrupt 


Attorney. 

Sec  Solicitor, 


Average. 

Ac^  against  Shipowner  for  not  preparing  a  proper  Average 
Statement,  whereby  the  Plaintiff  lost  the  Valm  of  Goods 
that  had  been  Jettisoned. 

1.  The  defendants  are  owners  of  the  "A.,"  which  saUed  Against 
from  C.  for  L.  on  the  24th  June,  1878,  carrying  a  general  jj^^^^®^ 
cargo,  including  the  case  of  musk  hereinafter  mentioned,  of  preparing 
the  Talue  of  £183  7s.  6d.  p«^p«'' 

average 

2.  The  plaintiffii  were  indorsees  of  the  bill  of  lading  and  statement, 
owners  of  the  said  case  of  musk,  which  was  consigned  to  them 

hj  the  8hq)pers,  Messrs.  G.  &  Co.,  of  Calcutta. 

8.  The  **  A."  while  in  the  Red  Sea  was  in  imminent  danger 
of  being  lost  through  perils  of  the  sea,  and  it  became  necessary 
to  jettison  the  said  case  of  musk  and  other  cargo,  and  the 
8BDe  was  thereupon  jettisoned  in  order  to  preserve  the  vessely 
her  caigOy  and  the  whole  adventure  from  imminent  danger. 
A  graieral  average  loss  was  thereby  incurred  in  respect  of  which 
general  average  contribution  became  due  to  the  plaintiff  from 
the  defendants,  and  from  the  owners  of  the  residue  of  the 
cargo. 

4.  The  defendants,  as  owners  of  the  "  A.,"  agreed  with  the 
plaintifBs  for  sufficient  consideration  in  that  behalf,  and  it 
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Against 

shipowner 

for  not 

preparing 

a  proper 

average 

statement. 


became  and  was  their  duty,  as  owners  of  the  "  A.,"  in  con- 
formity with  usage,  to  give  notice  to  the  plaintiflfe  or  the  ship- 
pers of  the  said  case  of  musk  of  the  said  jettison,  and  to 
collect  the  said  general  average  contribution,  and  to  detain  the 
cargo  in  respect  of  which  the  same  became  payable  until  the 
same  should  be  paid ;  also  to  pay  the  said  contribution  over  to 
the  plaintiflfe  when  collected,  and  to  cause  to  be  prepared  a 
proper  and  careful  average  statement,  and  furnish  the  same  to 
the  plaintiff. 

5.  The  defendants  did  not  prepare  such  careful  and  proper 
average  statement,  nor  furnish  the  same  to  the  plaintiflfe,  nor 
did  they  give  notice  to  the  plaintiflfe  or  the  said  shippers  that 
the  said  case  had  been  jettisoned,  nor  did  they  collect  the 
average  contribution  due  to  the  plaintiflfe,  nor  detain  the  cargo 
in  respect  of  which  the  same  became  payable,  nor  pay  the  said 
contribution  over  to  the  plaintiflfe,  nor  any  part  thereof. 

6.  By  reason  of  the  premises  the  plaintiflfe  remained 
ignorant  that  the  said  case  of  musk  had  been  jettisoned  as 
aforesaid,  and  lost  the  said  general  average  contribution. 

The  plaintiflfe  claim : — 

£183  l8,  6d,  in  respect  of  the  premises,  with  interest  from 
the  24th  November,  1874,  at  £5  per  cent,  per  annum. 


Action  for 
ayerage. 


Action  for  average  on  Sale  of  nrecked  Cargo. 

1.  The  plaintiff  is  a  merchant,  carrying  on  busineas  in 
London.  The  defendant  is  a  shipowner,  carrying  on  business 
at ,  in  Grermany. 

2.  In  the  month  of  June,  1876,  the  plaintifiT  shipped  on 
board  the  defendant's  ship,  the  "  H.,"  in  London,  certain 
goods,  consisting  of  tin,  iron,  and  other  things,  to  be  carried 
to  East  London.  The  said  ship,  with  the  said  goods  on 
board,  was  subsequently  wrecked  at  East  London,  and  the 
wreck  and  such  of  the  cargo  as  was  saved,  including  the 
plaintiflTs  said  cargo,  was  sold  by  auction  by  the  direction  of 
the  master,  and  the  defendant  subsequently  received  the  pro- 
ceeds of  the  said  sale,  amounting  to  £ ,  on  account  of  the 

persons  entitled  thereto. 

3.  The  average  statement  was  afterwards  duly  prepared, 
under  the  direction  of  the  plaintiff  or  his  agents,  by  which  Qt 


AWABD.  133 

amonnts  due  to  the  several  persons  whose  property  had  been  Action  for 

flo/d  as  aforesaid,  in  respect  of  the  proceeds  thereof,  were  average. 

ascertained,  and  the  said  sum  of  £2000  was  apportioned  to 
aod  among  the  said  persons  accordingly,  and  by  the  said 
ETcrage  statement,  the  sum  of  £100,  part  of  the  said  amount 
of  £2000,  was  ascertained  to  be  due  to  and  was  apportioned  to 
the  plaintiff,  in  respect  of  his  aforesaid  goods,  and  the  said  sum 
was  and  is  in  fact  due  to  him  as  the  proceeds  of  the  said 
goods,  and  the  defendant  has  reserved  the  said  sum  to  his  use. 

4.  The  plaintiff  has  applied  to  the  defendant  for  payment  of 
the  said  sum,  but  the  defendant  has  not  paid  the  same. 

The  plaintiff  claims : — 

£100,  and  interest  thereon  from  the  commencement  of  this 
action  until  payment. 


Award  (a). 

Action  upon  an  Award. 

1.  In  or  about  the  month  of  October,  1874,  the  defendants  ofda^^in 
were,  under  the  power  and  authority  of  a   certain  Act  of  action  on 

an  award. 

(a)  An  award  can  be  enforced  bj  bringing  an  action  upon  it.    The   How  award 
plaintiff  most  then  aver  in  his  statement  of  claim  the  submission  to  arbi-   enforced, 
tntion,  the  making  of  the  award  within  the  time  limited,  its  effect,  the    Averment 
folfihnent  of  all  conditions  precedent  by  him,  and  the  failure  of  the   ^^  claim, 
defendant  to  paj  the  sum  awarded  or  to  otherwise  comply  with  the  terms 
of  the  award.    It  can  scarcely  be  said  to  be  a  violation  of  Order  XIX. 
r.  S4,  to  set  out  the  award  in  full  in  the  statement  of  claim  ;  but  it  is  sub- 
mitted that  it  is  not  generally  necessary  to  set  out  the  submission  at 
length.    If  the  time  for  making  the  awiurd  has  been  enlarged,  and  the 
awaid  made  within  the  enlarg^  time,  the  plaintiff  must  show  that  the 
eolaigement  was  duly  made  according  to  the  terms  of  the  submission,  or 
by  the  consent  of  the  parties  or  under  Uie  powers  granted  by  the  statute 
3  it  4  Wm.  4,  c.  42,  s.  39,  or  the  C.  L.  P.  Act,  1864,  s.  16  ;  Jn  r^  Dare  Valley 
Bmlway  Co,,  L.  R.  4  Ch.  664  ;   Denton  v.  Strong,  L.  R.  9  Q.  Ti,  117. 
Any  inegolarity  as  to  the  enlargement  of  the  time  is  cured  by  the  Irregnlari- 
parties  appearing  before  the  arbitrator,  but  not  though  they  take  part  in  ties  in 
the  reference  if  they  protested  against  the  irregularity  (^Ringla/nd  v.   rektion  to 
Lnmdei,  17  C.  B.  N.  S.  614  ;  L.  J.  33  C.  P.  337) ;  neither  is  the  objec-   the  awaid. 
tkn  waived  by  appearance  if  it  goes  to  the  jurisdiction  of  the  arbitrator 
over  the  tobject-matter.    {Daries  v.  Price,  L.  J.  34  Q.  B.  8.)     Ck>rruption 
or  miaoondnct  of  the  arbitrator  is  no  defence,  at  least  where  application 
miglit  have  been  succeasfuUy  made  to  the  Court  to  set  the  award  aside. 
(6fr^2e^rook  v.  Dain4,  5  B.  &  C.  634  ;   Whittnore  v.  SmUh,  7  H.  &  N.  509 ; 
L.  J.  41  Ex.  107.)    It  is  misconduct  of  the  arbitrators  within  the  mean-   Misconduct 
ing  oi  this  role  not  to  hear  one  of  the  parties,  and  therefore  not  a  good  of  the  arbi- 
defence  to  an  action  on  the  award,  but  a  ground  for  applying  to  have  trator. 
the  award  set  aside.    {ThomJntm  v.  Barnes,  L.  R.  2  d  P.  384.)    It  is 
no  defence  that  the  decision  of  the  arbitrator  has  proceeded  on  a  mistake. 
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Statement    Parliament  made  in  that  behalf,  constnicting  a  railway  through 
^cUim  in  certain  lands,  the  property  of  the  plaintiflTs  company,  and  a 
an  award,    dispute  arose  between  the  plaintiff's  company  and  the  de- 
fendant as  to  the  amount  of  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff's  company  in  respect  of  the  injury 
done  to  the  said  lands  by  the  construction  of  the  said  railway. 

2.  By  an  agreement  dated  the  10th  October,  1874,  it  was 
agreed  by  and  between  the  plaintiff,  acting  on  behalf  of  the 
said  Y.  Iron  Company,  and  the  defendants,  that  the  question 
of  the  amount  of  the  said  compensation  should  be  referred  to 
the  arbitration  of  one  W.  A.,  of  C,  in  the  county  of  6., 
civil  cngiaeer,  and  by  the  said  agreement  the  said  plaintiff 
and  defendants  mutually  agreed  to  abide  by  the  award  of  the 
said  W.  A. 

3.  The  said  W.  A.  took  upon  himself  the  said  reference,  and 
the  time  for  making  his  award  in  the  premises  having  been 
duly  enlarged  until  the  1st  of  January,  1875,  and  afterwards 
until  the  10th  of  April,  1875,  did,  before  that  day,  make  and 
publish  his  award  in  writing  respecting  the  matters  referred, 
ready  to  be  delivered  to  the  said  parties,  and  thereby  recited 
and  awarded  as  follows : — 

[Here  follows  the  award  at  full  length.] 

4.  The  plaintiff's  costs  of  the  said  arbitration  were  after- 
wards taxed  at  £590. 

5.  All  conditions  have  been  ftdfilled,  and  all  things  have 
happened,  and  all  times  have  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  the  said  sums  so  awarded  as  aforesaid,  and 
the  said  £590 ;  yet  the  defendants  did  not  pay  to  the  plaintiff 
the  said  sums,  or  any  of  them,  or  any  part  thereof,  and  th^ 
still  remain  due  and  unsatisfied. 

The  plaintiff  claims  £3000. 


(Johnson  v.  Durante  2  B.  &  Ad.  925) ;  but  it  is  a  defence  that  the  awaid 

is  not  conformable  to  the  submission. 

Law  as  to         '^^  Judicature  Acts  have  not  affected  the  law  in  any  way  as  to  arbi- 

awarda  not    *^*^™  *^^  awards.     Parties  can  still  refer  their  disputes  to  arbitraUoQ 

affected         *"^^  ^^®  award  can  be  enforced  in  the  same  way  as  before,    (ife  tm 

hv  JnrliftA      Arbitration  between  Bobert  Phillips  and  John  Brook  Gill.  45  L.  J.  Q.  B. 

to^^'    C.  P.  &  Ex.  D.  136.)    What  the  Acts  have  done  is  to  establish  several 

subordinate  judicial  officers  called  '*  official  referees,"  to  whom  ceiiain 

classes  of  cases  are  referred ;  but  their  functions  are  merely  to  report 

to  the  Court  certain  findings,  and  they  can  in  no  sense  be  regarded  as 

arbitratorSi  nor  their  judgments  as  awards. 
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(a). 

Action  on  Becognizance  agaimi  Bailors, 

1.  The  plaintiff  is  a  general  merchant,  carrying  on  business  Action  on 
in  the  City  of  London,  and  on  the  Ist  of  January  last  he  com-  ^ance  of 

menced  an  action  against  one ,  to  recover  the  amount  of  ^^• 

£100  on  a  promissory  note  of  which  he  was,  at  the  com- 
mencement of  such  action,  the  holder  for  a  valuable  con- 
sideration. 

2.  Shortly  after  the  conmiencement  of  such  action,  namely, 

on  the  10th  of  January,  he  caused  the  said to  be  arrested 

on  a  writ  of  capias  ad  respondendum^  which  was  issued  on  the 
nsoal  evidence. 

8.  On  the  15th  of  the  same  month  the  defendant  duly  and 

in  regolar  form  became  bail  for  the  said  y  and  bound 

himself  by  his  recognizance  to  be  answerable  for  the  amount 
of  any  judgment  for  debt  and  costs,  or  either,  which  should  be 

lecovered  in  the  said  action  against  the  said ,  should  the 

add not  pay  the  same. 

4.  On  the  2nd  of  March  last  the  plaintiff  obtained  judgment 
in  the  said  action  for  the  sum  of  £150  for  debt  and  costs. 

5.  The  said has  not  paid  such  debt  and  costs,  and  the 

plaintiff  has  not  obtained  any  execution  or  satisfaction  of  the 
add  judgment,  and  the  same  remain  wholly  due  and  unpaid  and 
nnsatisfied. 

6.  The  defendant  has  not  paid  the  said  amount,  or  any  part 
thereof,  and  the  said  recognizance  still  remains  in  force. 

The  plaintiff  claims  as  follows : — 


(a)  The  liability  of  a  defendant  to  be  held  to  bail  or  arrested  on  a  An-est  on 

tofiat  ad  retpondendwn  where  the  debt  is  £20  or  over,  and  there  is  reason  capiat  not 

to  beUere  that  the  defendant  is  about  to  quit  the  jurisdiction,  has  not  abolished, 
been  affected  by  the  Act  which  abolished  imprisonment  for  debt. 
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Action  for 
injury  to 
horse  and 
cart  by 
hirer. 

What  is  a 
bailment. 


Liability 
of  a  hirer 
of  chattels. 


Of  a  bor- 
rower of 
chattels. 


Bailments  {a). 

Action  far  3Iisv»hig  a  Horse  and  Do(j<art  hired  hy  the 

Defendant, 

1.  On  the  19th  September,  1875,  the  defendant,  who  resides 
at  M.,  in  the  county  of  C,  hired  from  the  plaintift*,  who  is  a  cab 


(rt)  A  bailment  is  constituted  by  the  delivery  or  transfer  of  a  chattel 
from  one  person  to  another,  in  order  that  something  may  be  done  with 
it,  either  for  the  benefit  of  the  owner  or  of  the  jparty  who  receiyep  it  as 
the  temporary  possessor,  or  for  the  mutual  benefit  of  both  of  them,  and 
the  word  is  applied  to  contracts  for  the  letting  and  hiring  of  chattds.  as 
well  as  to  contracts  for  the  delivery  of  them  to  persons  for  safe  custody, 
or  to  workmen  to  be  worked  upon  or  dealt  with  in  the  course  of  their 
employment. 

Liability  of  hirer  of  chattels.] — The  hirer  of  a  chattel  is  bound  to  use 
it  in  a  proper  and  reasonable  manner,  to  take  the  same  oare  of  it  that  a 
prudent  and  cautious  man  ordinarily  takes  of  his  own  property,  and  to 
return  it  to  the  bailor  at  the  time  appointed  for  its  return,  or  within  a 
reasonable  period  after  request,  if  no  such  time  has  been  fixed,  in  as  g^ood 
condition  as  it  was  at  the  commencement  of  the  bailment,  subject  only  to 
the  deterioration  produced  by  ordinary  wear  and  tear  and  reasonable 
use,  and  by  ihjuries  caused  by  accidents  which  have  happened  without 
any  default  or  neglect  on  the  part  of  the  hirer. 

If  the  chattel  is  secretly  stolen,  the  hirer  is  liable,  unless  he  proves 
that  he  took  such  precautions  for  its  safety  as  a  prudent  man  ordinarily 
takes.  In  case  of  robbery,  the  hirer  must  show  that  it  was  taken  by 
force.  If  the  chattel  is  destroyed  by  fire  or  perishes,  the  hirer  is  not 
liable  if  he  has  not  been  guilty  of  neglect  or  want  of  due  care.  {Ihylifr 
V.  Caldwelly  32  L.  J.  Q.  B.  164.)  A  hirer  of  a  ship  for  a  particular  voyage 
will  not  be  liable  for  her  loss  in  a  storm  unless  he  has  deviated  from  the 
ordinary  course,  and  needlessly  encountered  risks  not  contemplated  by 
the  owner  at  the  time  of  the  hiring. 

Whenever  a  chattel  bailed  to  a  hirer  has  sustained  a  partial  injury 
through  an  inherent  defect  in  the  article  itself,  or  by  reason  of  some 
inevitable  accident,  which  threatens  its  total  and  immediate  destraction, 
and  the  effects  of  such  partial  injury  may  be  obviated,  and  the  chattel 
preserved  for  future  use  by  repairs  promptly  provided,  there  is  an  implied 
authority  from  the  owner  to  the  hirer  to  order  the  necessary  repairs,  and 
incur  the  necessary  expense.     (See  Addison,  Contr.,  7th  ed.  619,  620.) 

Liability  of  gratftitovs  borrorcer  of  chattel*.'] — There  are  two  kinds 
of  gratuitous  loan  of  chattels,  viz.,  the  mutunm  or  loan  of  things  which  are 
consumed  in  the  use,  or  the  use  of  which  puts  it  out  of  the  borrower's 
possession,  such  as  wine  or  com,  and  the  commodatvm  or  loan  of  a  chattel 
which  is  not  destroyed  by  the  use,  such  as  a  horse  or  carriage.  In  the 
former  case  the  liability  is  to  return  an  equivalent  in  value  or  quality. 
In  the  latter,  viz.,  the  commodatum,  the  borrower  is  bound  to  return  the 
chattel  in  as  good  a  condition  as  when  it  was  borrowed,  subject  only  to 
the  deterioration  resulting  from  inherent  defects  or  produced  by  ordinary 
wear  and  tear,  and  the  reasonable  use  of  it  for  the  purpose  for  which  it 
was  known  to  be  required.  But  the  borrower  is  bound  to  the  strictest 
care  and  diligence  to  keep  the  goods  so  as  to  restore  them  back  again  to 
the  lender,  and  if  guilty  of  the  least  neglect,  will  be  liable  for  injury  or  loss. 
( Coyyg  V.  Bernard^  1  Sm.  L.  C.  188,  6th  ed. )  He  is  bound  to  that  degree  of 
care  and  diligence  which  the  most  prudent  man  exercises  with  regaid  to 
his  own  property.  But  he  cannot  be  made  liable  for  inevitable  accidents 
or  casualties  he  could  not  have  foreseen,  and  which  no  human  prudence 
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proprietor  at  M.,  and  licensed  to  let  horses  and  vehicles  for  hire,  MignBing  a 
a  mare  and  dog-cart,  for  the  purpose  of  carrying  himself  and  ^o"®  *^^ 
one  other  person  from  M.  to  0.  and  back  ;  and  it  was  expressly 
agreed  that  the  defendant  and  one  other  person  only  should  be 
carried  on  any  part  of  the  journey  in  the  said  dog-cart,  and  that 
Uie  more  shoidd  be  driven  from  M.  to  C.  and  back,  and  not 
elsewhere. 

2.  The  defendant,  in  violation  of  the  aforesaid  conditions 
carried,  on  the  return  journey,  three  other  persons  besides 
himBelf  in  the  dog-cart,  and  also  drove  the  mare  a  greater 
distance  than  from  M.  to  C.  and  back,  namely  to  B.,  which  is 
four  miles  beyond  C,  and  then  back  to  M. 


coald  hare  guarded  against.  If  a  horse  is  put  into  his  stable  bj  the 
borrower  and  is  stolen  therefrom,  the  borrower  is  not  liable,  anless  he  or 
his  serront  has  left  the  door  of  the  stable  open.  (Coggs  t.  Barnard^  2 
Ld.  Raym.  916  ;  Doctor  and  Student,  Dialogue  2,  ch.  88.) 

Jl  a  person  use  a  thing  lent  to  him  for  another  purpose  than  he  stated 
to  the  lender  when  borrowing  it,  then  he  will  be  liable  for  an  injuir  or 
accident  to  it  while  so  us^,  even  without  the  least  neglect.  If  a 
h/ate  IB  lent  for  an  ordinary  journey,  if  the  borrower  travel  by  bye-ways 
dingerous  to  the  horse's  footing,  he  is  liable  in  the  event  of  accident  (ib,) ; 
Int  if  a  horse  is  lent  to  a  person  to  ride  it  at  a  hunt,  the  borrower  is  not 
liable  for  an  accident  to  it  while  being  ridden  at  the  hunt  after  the 
vraal  fashion,  as  the  risks  must  have  been  in  the  contemplation  of  the 
lender.    ( Williams  v.  Jo/ufs,  3.3  L.  J.  Ex.  297.) 

JJiahilitf  of  pawnbroker,'] — If  the  chattels  pawned  be  such  as  will  be 
deteriorated  by  wear,  the  pawnee  may  not  wear  them  ;  but  if  not  such  as 
aie  damaged  by  wearing,  as  jewellery,  the  pawnee  may  wear  them  subject 
to  liability,  if  they  are  stolen  or  robbed  from  his  or  her  person,  whereas 
he  WOTdd  not  be  liable  if  stolen  from  the  proper  place  for  depositing  such 
thiiigB  for  safe  custody.  The  pawnee  is  bound  to  use  ordinary  diligence 
(the  media  dUigentia  of  the  Roman  law);  and  if  he  uses  such  diligence 
be  is  not  liable  in  the  event  of  loss  or  injury,  and  may  claim  the  amount 
of  the  advance  from  the  pawner.  (^Donald  v.  Suckling^  L.  K.  1  Q.  B. 
586.)  If,  however,  the  principal  and  interest  are  tendered  to  the  pawn- 
bfoker  and  he  does  not  deliver  them,  he  then  becomes  absolutely  liable 
in  the  event  of  loss  or  injury,  apart  from  any  question  of  negligence,  as 
he  became  a  wrongdoer  by  detaining  them.  {Mavghan  v.  Sharpe^  34 
L  J.  C.  P.  19.) 

lAabUity  of  gratmtowt  mandatory^ — The  mandatory  is  liable  for 
damage  cansed  by  his  neglect,  after  he  has  undertaken  to  do  something 
to  goods  and  entered  on  the  doing  of  it.  (See  Cogg9  v.  Bernard^  1  Sm. 
L.  C.  6th  ed.  188.)  But  he  is  not  responsible  for  neglecting  to  do  what  he 
has  merely  undertaken  to  do.  {lb.) 

lAabUity  of  paid  mandatory.] — Paid  mandatories  are  divided  into  two 
claases,  viz.,  1.  Those  exercising  a  public  employment  in  virtue  of  which 
they  receive  the  chattel,  such  as  common  carriers,  hoymen,  &c.,  as  to 
whom  the  law  is  that  they  are  liable  at  all  events,  being  insurers.  (See 
pott,  254.)  2.  Private  persons  to  whom  the  thing  is  delivered  to  have  it 
eanied  or  something  else  done  with  it.  These  mandatories  are  bound  to 
Me  the  beet  diligence  they  can,  and  are  not  liable  should  the  chattel  be 
itoUn,  lost,  or  injured  notwithstanding. 


Liability  of 
a  pawn- 
broker. 


Of  a  gra- 
tuitous 
mandator}'. 


Of  a  paid 
mandatory. 


138 


bane  and 
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3.  The  defendant  also,  insuead  of  osng  doe  care  and  diligenoe 
in  dnring  the  said  mare  at  a  reasonable  paoe^  aa  it  was  his  duty 
to  do,  drove  her  ftoionslT,  cazeksslT.  and  negligently,  and  beat 
her  and  othenrise  ill-treated  her,  and  likewise  caused  great 
damage  to  be  done  to  the  dog-cart. 

4.  The  injuries  to  the  mare  and  dog-cart  bj  reason  of  the 
negligence,  misuser,  and  improper  condnct  of  the  defendant  on 
the  said  ll*th  September,  were  so  great  that  the  plaintiff  was 
obliged  to  have  the  mare  destroyed  on  the  18th  October,  1875, 
and  inenrred  great  expense  in  and  about  repairing  the  dog-cart. 

The  plaintiff  claims  £300. 

Injury  to  Goods  in  Furnished  Apartments  by  j[A)dger. 

1.  The  plaintiff  is  a  lodging-house  keeper  at Street,  B. 

The  defendant  is  a  medical  student. 

2.  On  the  10th  of  May,  1876,  the  plaintiff  let  to  the  defend- 
ant, and  the  defendant  hired  from  the  plaintiff,  a  suite  of  three 

furnished  rooms,  at Street,  B.,  aforesaid,  at  a  weekly  rent 

of  30^. 

3.  On  the  15th  of  May,  187G,  the  defendant  entered  into  the 
occupation  of  the  said  furnished  rooms,  and  continued  in  the 
occupancy  of  the  same  until  the  10th  of  November,  1876. 

4.  During  bis  occupancy  of  the  said  rooms  the  defendant 
broke  and  destroyed  several  valuable  articles  of  furniture  .in 
the  same,  and  greatly  injured  and  damaged  other  articles. 
Particulars  have  been  delivered  to  the  defendant  of  the  destruc- 
tion and  damage  committed  by  him. 

h,  AMien  the  defendant  left,  on  the  10th  of  November,  1876, 
two  weeks'  rent  was  due  and  in  arrears,  and  the  defendant  has 
not  since  paid  the  same. 

The  plaintiff  claims  : — 

(1.)  £50  damages. 

(2.)  £3  arrears  of  rent. 


Defence 
and  coun- 
ter-claim. 


Statement  of  Defence  and  Counter-claim. 

1.  The  defendant  denies  the  4th  paragraph  of  the  statement 
of  claim. 

2.  As  to  the  5th  paragraph  of  the  statement  of  claim,  the 
defendant  denies  that  when  he  left,  on  the  10th  of  November, 
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1876,  two  weeks'  rent  was  due  and  in  arrear  as  alleged.    He  injury  to 
admits  that  one  week's  rent  was  due  at  the  time.  soods  in 

And  by  way  of  set-oiBT  and  counter-claim,  the  defendant  lodgings. 

says  : —  Counter- 

1.  That  it  was  a  term  of  the  agreement  by  which  the  defend-  *^^*^ 
ant  hired  tiie  furnished  rooms  mentioned  in  the  2nd  paragraph 

of  the  statement  of  claim,  that  he  should  receive  a  fortnight's 
notice  from  the  plaintiff  before  he  should  be  required  to  give  up 
poasession  of  the  same. 

2.  The  plaintiff  did  not  give  him  a  fortnight's  notice,  but  on 
the  10th  of  November,  1876,  refused  to  give  him  admittance 
into  the  said  furnished  rooms,  and  the  defendant  was  thereby 
put  to  great  inconvenience  and  expense  in  procuring  other 
suitable  apartments. 

3.  On  the  said  10th  of  November,  1876,  there  were  in  the  said 
famished  rooms  at Street,  B.,  two  boxes  containing  wear- 
ing apparel  and  other  articles,  a  number  of  valuable  books, 
and  a  case  of  surgical  instruments,  all  the  property  of  the 
defendant. 

4.  The  plaintiff  detains  the  said  boxes  and  books  and  the 
said  case  of  instruments,  and  though  possession  has  been  de- 
manded by  the  defendant,  she  refuses  to  give  up  the  same. 

The  defendant  claims  : — 

(1.)  £50  damages  for  the  grievance  mentioned  in  the  2nd 

paragraph  of  the  counter-claim. 
(2.)  A  return  of  the  goods  mentioned  in  the  Srd  paragraph 

of  the  counter-claim,  and  damages  for  their  detention. 

Re^ly, 

1.  The  plaintiff  joins  issue  on  the  defendant's  statement  of  Beply. 
defence,  except  in  so  far  as  it  admits  the  statement  of  claim. 

2.  As  to  the  1st  paragraph  of  the  counter-claim,  the  plaintiff 
says  that  on  the  Srd  of  November,  1876,  she  gave  the  defendant 
due  notice  to  leave  the  said  furnished  rooms  at  the  end  of  a 
fortnight,  whereupon  the  defendant  expressed  his  readiness  to 
go  at  a  week's  notice ;  and  it  was  then  agreed  between  the 
plaintiff  and  the  defendant,  and  before  breach  of  the  agreement 
mentioned  in  the  1st  paragraph  of  the  counter-claim,  that  the 
defendant's  tenancy  of  the  said  furnished  rooms  should  determine 
on  the  10th  of  November  next  ensuing. 
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8.  The  plaintiff  does  not  admit  the  2nd  paragraph  of  the 
counter-claim. 

4.  As  to  the  8rd  and  4th  paragraphs  of  the  connter-daim, 
the  plaintiff  says  that  she  has  a  lien  upon  the  articles  mentioned 
in  those  paragraphs  in  respect  of  two  weeks'  arrears  of  rent  due 
by  the  defendant,  and  that  she  claims  to  hold  the  same  until  the 
defendant  satisfies  and  pays  such  rent. 


Rfpinder, 
The  defendant  joins  issue  on  the  plaintiff's  reply. 


Negligent 
keeping  of 
goods  by 
a  bailee. 


Another 
claim  for 
negligent 


Negligent  keeping  of  Ooods  delivered  into  Custody  of  a 

Furniture  Broker, 

1.  The  plaintiff  is,  &c. 

2.  The  defendants  are  the  proprietors  of  a  furniture  repodtoiy, 
situate  in  Sloane  Square,  in  the  county  of  Middlesex. 

8.  On  the of ,  1877,  the  plaintiff  deposited  at  the 

defendant's  repository  certain  household  ftimiture  and  effects, 
to  be  safely  kept  and  taken  care  of  by  him  in  the  said  repositoiy, 
on  the  terms  of  £2  10«.  per  month,  as  the  remuneration  to  be 
paid  to  the  defendant  for  the  use  of  his  said  repository,  and  for 
such  safe  keeping  and  care. 

4.  All  conditions  were  performed,  and  things  happened  and 
times  elapsed,  to  entitle  the  plaintiff  to  a  performance  by  the 
defendant  of  the  said  agreement. 

5.  The  defendant  did  not  keep  the  said  fomiture  and  effects 
"mih.  due  and  sufficient  care  ;  but  allowed  certain  dangerous  and 
inflammable  materials  to  lie  in  the  same  room  in  which  the  said 
furniture  was  stored  without  taking  adequate  precaution  against 
accident  by  fire. 

6.  In  consequence  of  the  defendant's  default  mentioned  in 
the  preceding  paragraph,  the  said  goods  were  burnt  and  de- 
stroyed, and  were  wholly  lost  to  the  plaintiff. 

The  plaintiff  claims  £1000  damages. 

Kegligenre  of  Bailees  in  7iot  taking  proper  Care  of  Wine  in 

their  Warehouse. 

1.  The  plaintiffs  lodged  with  the  G.  &  S.  Wharves  Oo., 
Limited,  to   be  warehoused   in  their  bonded  warehouses,  a 
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large  quantity  of  wine,  in  and  after  the  year  1873,  upon  the  keeping  of 
terms  that  the  company  should  be  responsible  for  any  excessive  ^^  ^J 
losses  npon  such  wines  according  to  the  rules  in  force  with  shore 
eompanies,  and  also  upon  the  terms  that  the  said  company 
ahoold  take  all  proper  care  and  precautions  for  the  safe  preserva- 
tion of  the  wine. 

2.  In  or  about  the  year  1875,  the  company  transferred  the 
management  of  their  business  of  warehousemen  to  the  defend- 
ants £.  B.  &  Co.  The  plaintiffs  were  informed  that  some 
chimge  was  taking  place,  but  knew  nothing  of  the  details  of 
ttie  transaction,  nor  do  they  now  know  when  or  upon  what 
terms  or  conditions  such  change  took  place. 

8.  Messrs.  E.  B.  &  Co.,  in  the  year  1875,  commenced  and 
have  continued  tiU  now  to  work  the  business  carried  on  by  the 
company,  and  the  plaintiflfe  permitted  their  wine  to  remain  in 
the  warehouses. 

4.  Both  before  and  since  the  date  of  the  said  change  the  said 
company  and  Messrs.  E.  B.  &  Co.  were  careless  and  negligent 
in  taking  charge  of  the  said  wine,  and  by  themselves  or  their 
Bervants  drew,  or  suffered  to  be  drawn,  wine  from  the  plaintiffs' 
casks,  and  the  casks  to  be  filled  up  with  water  or  other 
lujoids. 

5.  The  drawing  off  of  the  wine  has  caused  an  excessive  loss 
within  the  meaning  of  the  agreement  referred  to  in  paragraph  1, 
aad  also  has  damaged  and  altered  the  character  of  the  remain- 
ing contents  of  the  casks.  A  large  part  of  the  said  wine  has 
been  confiscated  by  Her  Majesty's  Customs,  according  to  law, 
in  consequence  of  the  losses  on  the  said  casks  being  excessive, 
and  the  remainder  is  liable  to  be  confiscated. 

The  plaintiff  claim  against  the  company  and  Messrs.  E.  B. 
&  Co.  £1000,  the  value  of  the  wines  so  dealt  with  by  their 
servants  respectively,  and  damages  for  the  conversion  of  the 
nme,  or  in  the  alternative,  £5000  damages  for  the  aforesaid 
wrongful  acts  and  defaults  of  the  said  defendants  and  their 
servants  causing  deterioration  and  spoiling  of  the  plaintiff' 
wines. 

Statement  of  Defence  of  G,  A  S.  Wharves  Company y  Limited, 

1.  The  G.  &  S.  Wharves  Co.,  Limited,  admit  the  state- 
ments oontauied  in  paragraph  1  of  the  statement  of  claim. 
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except  that  the  word  "shore"  is  therein  misprinted  for  the  word 
"  store." 

2.  On  or  about  the  Ist  day  of  July,  1875,  the  said  limited 
company  transferred  the  said  bonded  warehouses  and  the  busi- 
ness of  warehousemen  theretofore  carried  on  by  them  at  the 
said  bonded  warehouses,  and  not  merely  the  management 
thereof,  to  the  defendants  Messrs.  E.  B.  &  Co.,  to  whom  the 
said  wine  of  the  plaintiffs  was  then  delivered.  The  plaintifh 
had  notice  of  the  change,  and  they  assented  thereto,  and  have 
since  carried  on  business  with  the  defendants  Messrs.  E.  B.  &  Co., 
and  not  with  the  company ;  and  since  the  date  of  the  said 
change  in  the  year  1875,  the  defendants  Messrs.  E.  B.  &  Co., 
and  not  the  said  limited  company,  have  had  charge  of  the  said 
wine. 

8.  The  said  limited  company  were  not,  either  before  or  after 
the  date  of  the  said  change,  careless  or  negligent ;  and  they  do 
not  admit  that  after  the  said  change  the  defendants  Messrs. 
E.  B.  &  Co.  were  careless  or  negligent  in  taking  charge  of  the 
said  wine,  or  by  themselves  or  their  servants  drew,  or  suffered 
to  be  drawn,  wine  ^m  any  of  the  plaintiffs'  casks,  or  allowed 
the  casks  to  be  filled  up  i;\ith  water  or  other  liquid. 

4.  An  excessive  loss  within  the  meaning  of  the  said  agreement 
has  not  Ixjcn  caused,  nor  has  the  character  of  any  of  the  con- 
tents of  any  of  the  casks  been  damaged  or  altered.  No  part  of 
the  said  wine  has  been  confiscated  by  Her  Majesty's  Customs, 
nor  is  any  part  of  the  same  now  liable  to  be  confiscated. 


Statemefit  of  Befeivce  of  Messrs.  E.  B.  8f  Co. 

1.  On  or  about  the  1st  day  of  July,  1875,  the  defendants, 
G.  &  S.  Wharves  Company,  Limited,  transferred  the  said 
bonded  warehouses,  and  the  business  of  warehousemen  thereto- 
fore carried  on  by  them  at  the  said  bonded  warehouses,  and  not 
merely  the  management  thereof,  to  the  defendants  Messrs. 
E.  B.  &  Co. ;  and  the  said  limited  company  then  delivered  to 
the  defendants  Messrs.  E.  B.  &  Co.  a  large  quantity  of  wine, 
which  had  been  lodged  with  the  said  limited  company  upon  the 
terms  stated  in  paragraph  1  of  the  statement  of  claim,  except 
that  the  word  **  shore  "  is  therein  misprinted  for  "  store." 

2.  Since  the  date  of  the  said  change,  the  defendants  Messrs. 
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^*  B.  &  Co.  have  carried  on  the  said  business,  and  have  had  Negligent 
chaiwe  of  the  said  wine  of  the   plaintiffs  so  delivered   as  ^^eepingof 

f    ^  .,  ^  goods  by 

afOrtSaid.  baUeea. 

8.  The  defendants  Messrs.  E.  B.  &  Co.  were  not,  either  Defence. 
before  or  after  the  date  of  the  said  change,  careless  or  negligent, 
and  they  do  not  admit  that  before  the  said  change  the  said 
fimited  company  were  careless  or  negligent  in  taking  charge  of 
(be  said  wine,  or  by  their  servants  drew  or  suffered  to  be  drawn 
wine  from  any  of  the  plaintiffs'  casks,  or  the  casks  to  be  filled 
np  with  water  or  other  liquids. 

4.  An  excessive  loss  within  the  meaning  of  the  said  agreement 
has  not  been  caused,  nor  has  the  character  of  any  of  the  con- 
tents of  any  of  the  casks  been  damaged  or  altered.  No  part  of 
the  said  wine  has  been  confiscated  by  Her  Majesty's  Customs, 
nor  is  any  part  of  the  same  now  liable  to  be  confiscated. 


Negligence  of  Bailees  in  7wt  properly  packing  Silk. 

1.  The  plaintiffs  are  merchants,  carrying  on   business  in  Negligent 
London,  and  the  defendants  are  warehousemen  and  the  pro-  ^^^ 
prietors  of  the  London  and  St.  Katherine's  Docks.  by  bailee. 

2.  On  or  about  the  10th  October,  1876,  the  plaintiffe  employed 
the  defendants,  for  reward  to  the  defendants  in  that  behalf,  to 
pack  fourteen  bales  of  China  raw  silk,  the  property  of  the 
plaintiffii  then  lying  in  the  defendants'  C.  Street  warehouse, 
in  original  wrappers,  that  is,  wrappers  in  which  silk  is  imported 
from  China  to  England,  for  the  purpose  of  forwarding  the  same 
to  Lyons,  in  France,  in  fulfilment  of  a  contract  made  by  the 
]daintifb  for  the  sale  of  the  said  fourteen  bales  of  silk. 

8.  The  defendants,  however,  did  not  pack  the  said  silk  in 
ordinal  wrappers,  according  to  the  contract  with  the  plaintiffs 
in  Aat  behalf,  and  in  breach  of  their  said  contract,  packed  the 
nid  silk  in  Hessian  b£^  and  in  an  improper  and  insufiicient 
mamier,  whereby  the  said  silk  became  and  was  much  damaged 
in  ttie  jonmey,  and  arrived  at  Lyons  aforesaid  in  a  much 
damaged  condition  and  greatly  deteriorated  in  value,  and  the 
poichaflers  thereof  from  the  plaintiff,  as  they  lawfully  might, 
lefiued  to  and  would  not  accept  the  said  silk  in  fulfilment  of 
their  contract  with  the  plaintiffs,  and  the  plaintiffs  lost  a  great 
part  of  the  value  of  the  said  silk,  and  the  profits  they  would 
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Negligent     otherwise  have  made,  and  were  put  to  great  expense  in  forward- 
^e«^i^^     ing,  surveying,  repacking,  and  returning  the  said  goods,  and 
by  bailee,     otherwise  in  respect  thereof,  and  were  compelled  to  re-sell  the 
said  goods  at  a  great  loss. 

4.  The  plaintiffs,  in  the  alternative,  say  that  they  employed 
the  defendants,  for  reward  to  the  defendants,  upon  the  terms 
that  the  defendants  would  use  reasonable  care  and  diligence  in 
and  about  the  packing  and  forwarding  certain  silk  of  the 
plaintiffs,  and  the  defendants  accepted  the  said  employment) 
and  although  the  plaintiffs  instructed  the  defendants  to  pack 
the  said  goods  in  original  wTappers,  the  defendants  did  not  use 
reasonable  care  and  diligence  in  and  about  packing  the  said 
silk,  and  negligently  and  improperly  packed  the  said  goods  in 
bags  which  were  unfit  for  that  purpose,  and  not  in  original 
wrappers,  and  allowed  the  same  to  be  forwarded  therein  to 
Lyons,  whereby  the  plaintiffs  incurred  the  loss  and  expenses 
in  the  last  paragraph  mentioned. 

5.  The  plaintiffs  further  say  that,  at  the  request  of  the  de- 
fendants, the  plaintiffs  caused  the  said  silk  to  be  returned  to 
London,  and  the  defendants,  in  consideration  that  the  plain- 
tiffs should  forbear  from  suing  them  for  their  breaches  of  con- 
tract aforesaid,  agreed  \iith  the  plaintifb  to  take  over  and 
purchase  from  the  plaintiffs  the  said  silk,  and  to  pay  to  the 
plaintiflfe  the  price  agreed  to  be  paid  by  the  purchasers  thereof 
at  Lyons  to  the  plaintiffs  for  the  same,  and  to  indemnify  the 
plaintiffs  against  all  losses  sustained  by  them  as  aforesaid. 

6.  The  defendants,  however,  have  failed  to  take  over  the  said 
silk  and  pay  to  the  plaintiffs  the  ^reed  price  or  any  part 
thereof,  and  have  refused  and  still  refuse  to  indemnify  the 
plaintiffs  against  the  losses  aforesaid  in  accordance  with  their 
contract  in  that  behalf,  and  the  plaintiffs  were  compelled  to 
sell  the  silk  at  a  great  loss,  and  by  reason  of  the  defendants' 
breaches  of  contract  in  this  paragraph  mentioned,  the  plaintiflb 
have  been  compelled  to  bear  and  pay,  and  have  sustained  the 
losses  and  expenses  hereinbefore  mentioned. 

7.  Particulars  of  the  plaintiffs'  claim  have  been  furnished 
by  the  plaintiffs  to  the  defendants,  but  they  have  not  paid 
the  same. 

The  plaintiffs  claim  £2000  damages. 


BAILICEHTS.  145 

Statement  of  Defence. 

I.  On  the  10th  October,  1875,  the  plaintiffs  requested  the  Negligent 
defendants,  and  the  defendants  undertook,  to  pack  in  original  ^^^'^^^ 
mppers  thirteen  bales  of  China  raw  silk,  then  lying  in  Hes-  by  a 
aaa  bags  in  the  defendants'   C.  Street   warehouse,  but  not  *>ailee. 
fourteen  bales  as  alleged  in  the  statement  of  claim.    One  of  ^f^^- 
the  fourteen  bales  which  are  mentioned  in  the  statement  of 
daim  had  been  previously,  yiz.,  on  the  26th  September,  1876, 
dellTered  to  the  plaintiffs  packed  in  a  Hessian  bag,  and  no 
(ffder  had  ever  been  received  by  the  defendants  to  pack  it  in 
an  original  wrapper.    The  said  thirteen  bales  of  silk  were  to 
be  packed  in  original  wrappers  for  delivery  at  the  C.  Street 
warehouse  as  aforesaid. 

2.  The  defendants  admit  that  they  did  not  pack  the  said 
thirteen  bales  of  silk  in  original  wrappers,  and  that  they 
delivered  the  said  thirteen  bales  of  silk  packed  in  the  Hessian 
bags  in  which  they  were. 

8.  The  defendants  had  not  notice,  and  they  do  not  admit 
that  the  said  thirteen  bales  of  silk  were  to  be  packed  in  original 
wrappers  for  the  purpose  of  forwarding  the  same  to  Lyons,  in 
France,  in  fulfilment  of  a  contract  made  by  the  plaintiff  for 
the  sale  of  the  said  fourteen  bales  of  silk,  and  the  defendants  do 
not  admit  that  such  contract  was  in  fact  made. 

4.  On  or  about  the  28th  of  December,  1875,  the  plaintiffs, 
by  their  indorsement  on  a  delivery  order  directed  to  the  super- 
intendent of  the  defendants*  C.  Street  warehouse,  required  the 
defendants  to  deliver  the  said  thirteen  bales  of  silk  to  Messrs. 
N.  H.  &  Co.,  and  the  defendants  accordingly  delivered  the  said 
thirteen  bales  of  silk  to  Messrs.  N.  H.  &  Co.'s  van  at  the  said 
warehouse  of  the  defendants. 

5.  Except  so  far  as  the  same  are  herein  admitted,  the 
defendants  deny  the  allegations  contained  in  paragraphs  8 
and  4  of  the  statement  of  daim,  and  every  part  thereof 
respectively. 

6.  The  defendants  did  not  request  the  plaintiffs  to  cause  the 
said  silk  to  be  returned  to  London,  and  the  defendants  did  not 
agree  with  the  plaintiff  to  take  over  and  purchase  from  the 
phintiffit  the  said  silk,  or  to  pay  the  plaintiff  the  price  agreed 
to  be  paid  by  the  purchasers  thereof  at  Lyons  to  tixe  plaintiffs 
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for  the  same,  or  to  indemnify  the  plaintiffs  against  the  said 
losses. 

7.  Except  that  the  defendants  have  not  in  &ct  taken  over 
the  said  silk,  or  paid  to  the  plaintiff  anything  in  respect  of 
the  price  thereof,  or  indemnified  the  plaintiffs  against  any 
losses,  the  defendants  deny  the  all^ations  contained  in  para- 
graph 6  of  the  statement  of  claim,  and  every  part  thereof  re- 
spectively. 

8.  The  defendants  further  say  that  they  have  paid  the  sum 
of  £21  into  Court  in  respect  of  the  plaintiffs'  claim  in  respect 
of  the  cause  of  action  herein  admitted,  and  say  that  the  said 
sum  is  enough  to  satisfy  the  plaintiffs'  claim  in  respect  of  the 
matters  in  respect  of  which  the  same  has  been  paid  into  Court. 


Bonkers 
diahonoar- 
ing  a  cuB- 
tomer's 
cheqae. 


Bankers  (a). 

Action  against  Bankers  for  Dishonouring  a  Customer's  Cheque. 

1.  The  plaintiff  is  a  solicitor,  carrying  on  business  at  No.  — , 
— —  Street,  in  the  City  of  London ;  and  the  defendants  are 
bankers,  carrying  on  business  in  Lombard  Street,  in  the  said 
City. 


Liability  of 
a  banker 
dishonour- 
ing cus- 
tomer's 
cheque. 

Branch 
banks. 


(a)  If  a  banker  refuses  to  pay  a  cheque  drawn  upon  him  b^  a  trader,  who 
keeps  an  account  with  him,  and  who  has  sufficient  assets  m  the  hands  of 
the  banker  to  meet  the  cheque  at  the  time  it  is  presented  for  paymeot, 
the  trader  is  entitled  to  recover  substantial  damages  without  proof  of 
actual  damage,  as  the  dishonouring  of  a  cheque  is  likely  to  be  yeiT  in- 
jurious to  the  credit  of  persons  in  trade.  {Holin  v.  Reward,  23  Ij,  J. 
C.  P.  148.) 

It  has  been  held  that  the  different  banks  of  a  banking  company  are,  as 
regards  their  separate  customers,  separate  companies,  so  that  a  customer 
who  keeps  an  account  with  one  branch  has  no  right  to  draw  cheques  on, 
and  have  them  cashed  by  another  branch.  (  Woodland  v.  Foar^  26  L.  J. 
Q.  B.  202.)  Therefore  where  A.  received  payment  for  a  cheque  dsawn 
on  branch  C.  at  branch  D.,  and  the  cashier  paying  at  the  latter  did  not 
know,  as  was  the  fact,  that  the  account  of  the  drawer  of  the  cheque  was 
overdrawn  at  branch  C,  it  was  held  that  A.  must  refund  the  amount  of 
the  cheque.  (S.C.)  But  if  a  banker  pays  the  cheque  qf  a  ettstomer  erro- 
neously supposing  that  he  had  funds,  he  cannot  recover  the  amount  from 
the  person  to  whom  the  cheque  is  paid.  (^Chamiiers  v.  MiUer,  82  L.  J. 
C.  P.  SO.)  For  some  purposes,  however,  it  would  seem  that  branch  banks 
are  not  regarded  as  distinct.  Thus  where  a  customer  had  an  aocoont 
with  two  branches  of  a  bank,  it  was  held  that  in  the  absence  of  aaj 
special  agreement  with  their  customer,  the  bank  had  a  right  to  consider 
the  two  accounts  as  one,  and  to  refuse  the  cu8tomer*s  cheque,  when  on 
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2.  In  the  year  1870  the  plaintiff  opened  a  current  account  Bankers 
the  defendant's  bank^  upon  which  he  from  time  to  time  diahononr- 

operated  by  means  of  cheques  drawn  on  printed  forms  issued  '^tJT 

by  the  defendants.  cheque. 

8.  On  the  18th  of  May,  1877,  and  throughout  all  that  day, 

there  was  standing  to  the  plaintiff's  credit  in  the  defendants' 

hands  the  sum  of  £300. 

4.  On  the  said  18th  of  May  a  cheque  for  £100,  drawn  by 
the  plaintiff  in  fEivour  of  Messrs.  W.  &  L.,  payable  to  their 
vder,  and  dated  the  17th  of  May,  1877,  was  duly  presented  for 
payment  at  the  defendants'  bank. 

5.  The  defendants'  cashier,  however,  refused  to  pay  the  said 
cheque,  and  returned  the  same  to  the  agent  of  the  said  Messrs. 
T.  &  L.,  with  the  words  "  No  assets "  written  on  the  &ce 
thereof  by  such  cashier. 

6.  In  consequence  of  the  premises  the  plaintiff  has  been 
Kriously  injured  in  his  credit  and  reputation  as  a  solicitor 
and  otherwise,  and  has  been  subjected  to  great  annoyance,  or 
has  endured  pain  and  anguish  of  mind. 

The  plaintiff  claims :  (1.)  £1,000  damages. 
(2.)  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require. 


i      adding  the  two  accoimts  together  the  balance  was  against  him.  (^6hir- 
Mtt  T.  IPXffwan,  L.  R.  8  Sx.  10.) 
Where  a  cnstomer  pays  into  his  bankers  a  sum  of  money  to  meet  a  As  to 
I      UU,  and  the  bankers  undertake  to  apply  the  money  to  the  payment  of  right  of 
I      tkipaiticalar  bill,  bat  afterwards  fau  to  do  so,  and  dishonour  the  biU  party 
I      vhen  presented  to  them,  the  customer  may,  but  the  holder  of  the  dis-  other  than 
knoored  biU  may  not  haTe  an  action  agamst  them.     {Mbare  y.  BuaheU^  customer 
27  L.  J.  Ex.  3.)    It  has  been  suggested  that  in  such  a  case  the  holder  of  to  sue 
the  bill  woold  have  a  remedy  in  equity  as  a  matter  of  trust.    (Story's  banker. 
I^tf  Jnrispnidence,  vol.  2,  pp.  288  to  291  ;  but  see  the  decision  of 
llaiinii,  y.-C.,  contra,  in  HUl  ▼.  Bayds,  L.  B.  8  Eq.  290.) 

If  a  banker  pays  a  forged  cheque  he  wiU  generally  have  to  bear  the  Payment  of 
\m  M»MM*w ;  and  if  he  pays  a  cheque  which  has  been  fraudulently  forged 
itoed  in  amoont  he  wiU  have  to  suffer,  unless  the  drawer  has  by  his  cheques  by 
DOiB  fault  fadlitsted  the  commission  of  the  fraud.    (Byles  on  ciUs,  bankers. 
ufhed.^  p.  8)6.)    This  is  the  general  rule,  but  by  the  16  k.  17  Vict.  c.  69, 
a  U,  if  a  draft  or  order  (whi<m  includes  a  cheque)  drawn  upon  a  banker 
foraiom  payable  to  oiiler  or  demand,  when  presented  for  payment, 
fmrfmrU  to  be  indorsed  by  tiie  person  to  whom  the  same  is  drawn  pay- 
aUa,  Aat  is  a  sufficient  authority  to  the  banker  to  pay  the  amount  to  the 
bsBcr,  although  the  signature  indorsed  be  in  fact  a  forgery.    But  this 
fBUliiwint  does  not  protect  any  other  person  than  the  buiker  on  whom 
tte  draft  or  order  is  drawn ;  it  does  not  protect  any  third  banker  who 
CMhes  Vb  on  the  fidth  of  the  indorsement    (See  Ogden  y.  Beiuu,  L.  B. 
sap.  618.) 

L  2 


148 

Action  against  Bankers  for  Dishonouring  Customer's  Cheque, 
setting  out  a  special  undertaking  that  it  should  be  paid. 

J^?*^®"  1.  The  plaintiff  carries  on  business  as  a  wine  merchant  at 

ing  cheque  N.,  and  the  defendants  are  a  firm  of  bankers  having  a  bank 

which  they  fc^ere,  and  were  and  had  for  a  long  time  previous  to  the  date 

uDdertook  mentioned  in  the   next  paragraph,  been  the  bankers  of  the 

to  honour,  plaintiff. 

2.  On  or  about  the  9th  day  of  February,  1876,  the  plaintiff 
dcUvered  to  the  defendants  a  sum  of  £120  9«.  8^.,  on  the  terms 
that  a  sum  of  £96  out  of  the  same  should  be  specially  applied 
by  the  defendants  to  honouring  a  cheque  for  that  amount 
which  the  plaintiff  was  about  to  draw  in  &vour  of  Messrs.  IL, 
McK.  &  Go.  ;  and  a  clerk  of  the  defendant's  accepted  the  said 
sum  of  £120  9^.  8^^.  on  behalf  of  the  defendants  on  the  said 
terms,  and  promised  on  their  behalf  that  the  said  sum  of  £96 
should  be  by  them  held  for  the  purpose  of  honouring  the  said 
cheque,  and  should  be  applied  thereto,  and  not  otherwise. 

8.  The  said  cheque  was  duly  presented  to  the  defendants 
for  payment  on  or  about  February  13th,  1876,  but  the  de- 
fendants refused  to  honour  the  same,  and  returned  it  with  the 
indorsement  "Not  provided  for,"  although  they  held  at  the 
time  the  money  specially  provided  to  meet  the  said  cheque. 

4.  The  defendants  and  their  manager,  Mr.  T.  L.  A.,  weie 
aware  of  the  circumstances  under  which  the  said  sum  of 
£120  98.  8tf.  had  been  paid  to  them,  and  the  terms  upon  which 
it  had  been  received  by  them  at  the  time  they  so  dishonoured 
the  said  cheque  as  aforesaid,  and  they  had  been  aware  of  them 
for  some  considerable  time  previously,  but  no  intimation  was 
given  by  them  to  the  plaintiff  of  any  intention  on  their  part 
to  dishonour  the  said  cheque,  nor  did  the  plaintiff  know  that 
they  had  so  dishonoured  it  till  some  time  after  they  had  done 
so,  at  which  time  the  said  cheque  had  been  returned  to  Messn. 
M.,  McEL  &  Co.  by  the  Nottingham  Joint-Stock  Bank,  throng^ 
whom  it  was  presented  for  payment. 

5.  In  consequence  of  the  above-mentioned  dishonour  of  his 
cheque  by  the  defendants,  the  plaintiff  has  suffered  great 
damage,  and  his  credit  has  been  greatly  injured  thereby. 

The  plaintiff  claims  £8000. 
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Statement  of  Defence. 

1.  The  defendants  deny  all  and  every  the  allegations  in  the  Bankers 
2nd,  8rd,  4th,  and  5th  paragraphs  of  the  statement  of  claim  ^onoor- 
Tespectiyely  contained*  cheque. 

2.  The  defendants  admit  that  on  the  8th  day  of  February,  Defence. 
1876,  the  plaintiff  paid  into  the  defendants'  bank  the  smn  of 

£76  l8,  in  cash,  and  that  on  the  same  occasion  he  presented  to 
the  defendants  at  their  said  bank  for  discount  two  bills  of 
exchange,  one  for  £84  ISs.  and  the  other  for  £10  be.  The 
defendants  discounted  the  said  two  bills  of  exchange  for  the 
plaintiff,  and  the  aggregate  amount  paid  or  allowed  by  the 
defendants  to  the  plaintiff  in  respect  of  the  said  two  bills  of 
exchange  on  the  discounting  thereof  was  the  sum  of  £44  7^.  4d. 

3.  The  transaction  between  the  plaintiff  and  the  defendants 
in  regard  to  the  said  two  sums  of  £76  U.  and  £44  Is,  ^.  in  the 
M  paragraph  mentioned  was  as  follows  :  Each  of  the  said  sums 
was  on  the  said  8th  of  February,  1876,  paid  by  the  plaintiff 
into  the  hands  of  the  defendants  as  the  bankers  of  the  plaintiff 
in  the  nsnal  way  to  the  general  credit  of  the  banking  account 
Aen  kept  by  the  plaintiff  with  the  defendants,  and  upon  which 
the  plaintiff  was  then  indebted  to  the  defendants  in  a  sum  of 
£2578  11«.,  besides  a  sum  of  about  £130  then  due  for  interest 
and  commission  on  the  plaintiff's  said  banking  account.  The 
jjaintiff  at  the  time  when  he  paid  in  the  said  sums  respectively 
gave  no  direction  whatever  in  regard  to  the  application  of  the 
aid  sums,  or  any  part  thereof,  and  the  defendants  on  the  said 
8th  day  of  February,  1876,  placed  the  said  sums  of  £76  1^.  and 
£44  7«.  4d.  respectively  to  the  general  credit  of  the  plaintiff's 
taid  banking  account,  and  appropriated  the  same  in  reduction 
and  part  payment  to  the  defendants  of  the  said  sum  then  due 
fian  die  plaintiff  to  the  defendants  as  aforesaid. 

4.  The  defendants  deny  that  the  said  hereinbefore  men- 
HoD&i  sums  of  £76  U.  and  £44  78.  Ad.,  or  any  part  thereof, 
were  by  the  plaintiff  paid  to  the  defendants,  or  accepted  by 
the  defendants,  upon  the  terms  that  a  sum  of  £96  out  of  the 
same  should  be  specially  applied  by  the  defendants  to  the 
honouring  of  a  cheque  for  that  amount  which  the  plaintiff 
was  about  to  draw  or  did  draw,  in  favour  of  Messrs.  M., 
UcK  &  Co. 
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5.  The  defendants  admit  that  on  the  12th  of  February,  1876 
(and  not  the  13th  of  Februaiy  as  in  the  statement  of  claim 
alleged),  a  cheque  of  the  plaintiff's  in  &your  of  Messrs.  M., 
McE.  &  Co.  for  £96  was  presented  to  the  defendants  for  pay- 
ment, and  that  the  defendants  refused  to  honour  the  same,  and 
returned  it  with  the  indorsement  "  not  provided  for."  The  said 
presentment  of  the  said  cheque  for  payment  was  the  first  know- 
ledge the  defendants  had  of  the  said  cheque  having  been  drawn, 
and  at  the  time  of  the  said  presentment  of  the  said  cheque  the 
plaintiff's  banking  account  with  the  defendants  was  very  largely 
in  debt,  and  the  plaintiff  was  indebted  to  the  defendants  thereon 
in  a  sum  exceeding  £2500. 

6.  After  the  said  8th  of  February,  1876,  and  until  the  14th 
of  March,  1876,  the  plaintiff  continued  to  keep  his  banking 
account  with  the  defendants,  and  on  the  said  14th  of  March, 
1876,  the  plaintiff  paid  to  the  defendants  £2624  58.  4J.,  being 
the  balance  which  then  remained  due  from  him  to  the  defen- 
dants upon  the  said  banking  account  after  crediting  the  plain- 
tiff with  the  said  sums  of  £76  Is.  and  £44  78.  4d.,  as  in  the 
3rd  paragraph  mentioned,  and  the  defendants  thereupon,  at 
the  request  of  the  plaintiff,  gave  up  certain  securities  which 
they  held  for  securing  a  portion  of  the  plaintiff's  said  banking 
accounts  The  defendants  say  that  if  any  ratification  were 
necessary,  the  plaintiff  thereby  ratified,  and  adopted  the  mode 
in  which  they  had  dealt  with  the  said  sums  of  £76  Is.  and 
£44  7s.  4d.,  as  in  the  3rd  paragraph  mentioned. 

And  by  way  of  set-off  and  counter-claim  the  defendants  say : 

1.  That  between  the  months  of  April  and  August,  1876,  the 
defendants  advanced  and  lent  to  the  plaintiff,  and  the  plaintiff 
borrowed  and  received  from  the  defendants  sums  of  money 
amounting,  along  with  the  agreed  rate  of  interest,  in  the  whole 
to  the  sum  of  £1705.  Full  particulars  of  the  same  have  been 
delivered  to  the  plaintiff. 

2.  All  things  have  happened  and  times  elapsed  necessary  to 
entitle  the  defendants  to  be  paid  the  said  sum  of  £1705,  yet 
the  plaintiff  has  not  paid  the  same. 

The  defendants  claim  £1705. 
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Aetian  by  Bankers  to  recover  the  Amount  of  a  Cheque  paid 

by  Mistake, 

1.  The  plaintiff  is  a  public  ofiSoer  of  the  C.  and  G.  Banking  Action  by 
Company,  entitled  by  Act  of  Parliament  to  sue  in  the  name  of  J*^«" 

their  pnbuc  officer.  money  paid 

2.  The  C.  and  C.  Banking  Company  has  its  principal  place  ^7°^**^®- 
of  bosineaB  at  C,  bnt  it  also  has  branches  at  P.,  at  A.,  and  at 

other  places. 

8.  These  branches  are  quite  independent  of  one  another  and 
of  the  central  bank  at  C,  and  are,  in  fact,  separate  banks  with 
Kparate  customers,  and  separate  accounts  and  books. 

4.  On  the  24th  April,  1876,  one  J.  W.  delivered  to  the 
defendant  a  cheque  on  the  said  A.  branch,  where  he  had  an 
aocomit.  The  following  is  a  copy  of  such  cheque  and  of  the 
ittdonements  on  it : — 

"A . 


"No.  — .  "  (C )  24th  April,  1876. 

"The  C  and  C.  Banking  Company. 

"Pay  to  Mr.  J J or  order  three  hundred  and  ninety- 
two  pounds. 

"  £892  OS.  Od.  "  J W . 

**  London  Agents :  L.  and  W.  Bank,  C.  D." 

Indorsed        "  J J ." 

5.  On  the  25th  April,  1876,  the  defendant  presented  the 
■id  cheque  to  the  said  P.  branch,  and  requested  the  manager 
of  the  said  branch  to  cash  the  said  cheque. 

6.  The  manager  of  the  said  P.  branch  knew  nothing  about 
V.  and  the  state  of  his  accounts  with  the  A.  branch, 

7.  The  manager  of  the  said  P.  branch  cashed  the  said  cheque 
on  the  credit  of  the  defendant  and  as  a  matter  of  &your  to  him, 
and  not  otherwise,  and  in  cashing  the  said  cheque  the  said 
manager  did  not  pay  the  said  cheque,  nor  had  he  any  intention 
of  doing  so. 

8.  The  said  P.  branch  forwarded  the  cheque  in  due  time  to  the 
A.  branch,  who  returned  the  said  cheque  to  them  dishonoured. 

9.  The  said  W.  had  OTerdrawn  his  account,  and  the  said  A. 
branch  were  justified  in  refusing  to  pay  the  same. 
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Defence. 


10.  The  plaintiff  claims : — 

£892  and  interest  thereon  from  April  24th  till  judgment,  as 
money  lent  and  advanced  and  as  money  received  by 
the  defendant  for  the  use  of  the  plaintiff,  the  con- 
sideration for  the  same  having  failed. 

Statement  of  Defence. 

1.  The  defendant  does  not  admit  the  allegations  in  the  3rd 
paragraph  of  the  statement  of  claim. 

2.  The  defendant  admits  that  the  said  J.  W.  delivered  to  the 
defendant  on  April  24th  a  cheque  on  the  G.  and  C.  Banking 
Company,  and  that  the  said  cheque  was  in  the  words  and 
figures  set  out  in  the  4th  paragraph.  The  defendant  does 
not  admit  that  the  said  cheque  was  drawn  on  the  A.  branch 
solely,  but  refers  to  the  said  cheque,  and  submits  that  the  same 
was  drawn  on  the  said  C.  and  C.  Banking  Company  generally. 

3.  The  said  cheque  yvsa  delivered  to  the  defendant  at  P.,  on 
the  said  24th  April,  after  banking  hours,  and  the  defendant 
presented  the  same  on  the  25th  April  at  the  said  branch,  as 
and  being  a  branch  of  the  said  C.  and  C.  Banking  Company, 
on  which  the  said  cheque  was  drawn  for  payment  in  the  ordi- 
nary course,  and  the  same  was  thereupon  paid.  Save  as  aforesaid 
the  defendant  denies  the  allegations  in  the  5th  and  7th  para- 
graphs respectively. 

4.  The  defendant  does  not  admit  the  allegations  in  the  6ih 
paragraph. 

5.  The  defendant  kept  no  account  with  the  said  banking 
company,  and  was  not  personally  known  to  the  manager  of  the 
P.  branch  by  whom  the  said  cheque  was  paid.  The  said  cheque 
was  voluntarily  paid  by  the  said  P.  branch  to  the  defendant,  and 
was  not  cashed  on  the  credit  of  or  as  a  &vour  to  the  defendant. 

6.  The  defendant  does  not  admit  the  allegations  in  the  8th 
and  9th  paragraphs  of  the  statement  of  claim. 

7.  On  the  26th  of  April  the  said  J.  W.  paid  to  the  manager 
of  the  A.  branch  of  the  said  banking  company  (who  was  the 
agent  thereof  for  the  purpose  of  receiving  such  payment)  a 
large  sum  of  money,  to  wit,  £2466  18^.  Sd.,  for  the  express 
purpose  of  meeting  and  providing  for  various  cheques  drawn  by 
the  said  J.  W.  on  the  said  banking  company,  including  the 
cheque  referred  to  in  the  statement  of  claim,  and  the  said 
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manager  and  the  said  banking  company  received  such  money  Action  by 
upon  the  torms  that  the  same  should  be  so  applied,  and  have  l«i^en 
thenceforward  retained  and  still  retain  the  same.  money  paid 

8.  The  defendant  denies  that  the  said  sum  of  £892,  or  any  by  mistake. 
part  thereof,  was  money  lent  by  the  plaintiff  as  the  said  banking 
company  to  the  defendant,  or  was  money  received  by  the  defen- 
dant for  the  use  of  plaintiff  or  the  said  banking  company. 

Reply. 

The  plaintiff  joins  issae  on  the  defence  of  the  defendant, 
except  so  far  aB  it  admits  the  allegations  in  the  statement  of 
daim. 


Bankruptoy  (a). 

Action  by  Trustee  in  Bankruptcy  for  a  Debt  due  to  the 

Bankrupt. 

1.  The  plaintiff  is  the  trustee  of  the  estate  of  6.  K.,  who  (r^^^^  by 

wag,  on  the day  of ,  1877,  duly  adjudicated  a  bank-  tnutee  for 

rapt  in  the  London  Bankruptcy  Court.  bankrupt 

(a)  AeHansby  truiteet  in  bankrtijjtcy.']^Bj  the  joint  operation  of  the   Property 
Ilth  and  17th  sectionB  of  the  Bankruptcy  Act  of  1869,  all  the  property  of  a  vested  in 
bankrapt  divisible  among  his  creditors  as  defined  by  the  17th  section,   trustee, 
ioehidtng  choaes  In  action,  becomes  absolutely  vested  in  the  truBtee  on 
bis  appointment.    His  title  relates  back  to  the  act  of  bankruptcy  on 
winch  the  adjudication  was  founded,  or  if  there  have  been  several  acts  of   ?*^**?^. 
Unkraptcy  within  twelve  months  before  the  date  of   adjudication,    wick  of  his 
then  to  ti^e  first  of  such  acts ;  but  it  does  not  relate  back  to  the  twelve  ^*^^ 
OKmthB  before,  unless  at  the  time  of  committing  the  act  of  bankruptcy 
the  hankrupt  was  then  indebted  to  some  creditor  or  creditors  in  a  sum 
or  soma  sufficient  to  support  an  adjudication,  and  such  sum  or  sums 
zeouHned  due  at  the  date  of  adjudication.    As  to  relation  back  in  case  of 
non-payment  of  debt  under  debtors*  sunmions,  see  ExparU  Wler^  L.  B. 
6  Ch.  876. 

By  sect.  22,  par.  2,  *'  Where  any  portion  of  the  property  of  the  bank- 
iQpt  consists  of  things  in  action,  any  action,  suit  or  other  proceeding  for 
the  recovery  of  such  things  instituted  by  the  trustee  shall  be  instituted 
in  his  official  name  as  in  this  Act  provided ;  and  such  things  diall  for  the 
{Hizpose  ot  such  action,  suit,  or  other  proceeding  be  deemed  to  be  assign- 
able in  law,  and  to  have  been  duly  assigned  to  the  trustee  in  his  official 
capacity."  By  sect  83,  sub-sect  7,  the  official  name  is  "  the  trustee  of  the  ^gmg  i^ 
property  of ,  a  bankrupt,"  inserting  the  name  of  the  bankrupt  which  the 

Under  former  bankruptcy  statutes,  it  was  held  that  where  the  appoint-  trustee 
ment  of  an  asrignee  was  duly  vacated,  and  a  new  assignee  was  ap-  g^^^^ 
pointed,  the  latter  became  assignee  from   the  first  appointment  by 
relation.    (Aldrett  v.  Kettridge,  1  Bing.  355.)  There  seems  to  be  scarcely 
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2.  Before  the  said  date  and  the  said  adjudication,  the  defen- 
dant waa  indebted  to  the  said  G.  E.,  for  goods  sold  and  delivered 


room  for  the  application  of  this  doctrine  under  the  present  law,  as  by  the 
83rd  section  sub-sect.  6,  **  the  property  of  the  bankrupt  shall  pass  from 
trustee  to  trustee,  including  under  that  term  the  registrar  when  be  fills 
the  office  of  trustee,  and  shall  vest  in  the  trustee  for  the  time  being 
during  his  continuance  in  office  without  any  conveyance,  assignment, 
or  transfer  whatever." 

An  option  which  the  bankrupt  had  to  take  a  lease,  passes  to  his  trustee. 
{Buckland  v.  Papilloiiy  L.  R.  2  Ch.  67 ;  and  see  Simmon  v.  Bathhurst, 
L.  R.  5  Ch.  193,  ^2,  as  to  the  power  of  renewing  a  lease  vested  in  the 
bankrupt  before  adjudication.)  Where  property  was  given  to  an  uncer- 
tificated bankrupt  contingently  on  his  obtaining  his  certificate,  this  right 
was  held  to  pass  on  the  happening  of  that  event  to  the  assignee.  {Davisan 
v.  Chalmers^  33  L.  J.  Ch.  022.)  Though  this  case  was  decided  under  the 
Act  of  1861,  it  would  apply  under  the  present  Act.  Money  paid  away 
far  value  by  an  uncertificated  bankrupt  cannot  be  foUowed  by  the  trustee, 
though  the  payee  had  notice  of  the  bankruptcy.  (Ex  parte  DewhMrgt^ 
L.  R.  7  Ch.  186.) 

All  rights  of  action  for  breach  of  contract  liquidated  or  not  pass  to  the 
trustee.  ( Wright  v.  Fnirficld,  2  B.  &  Ad.  727.)  The  right  to  enforce 
unexecuted  contracts  which  may  be  performed  by  the  tnutee  on  behalf 
of  the  bankrupt,  and  such  as  would  pass  to  his  executor  if  he  died,  will 
pass  to  the  trustee.  {CHbson  v.  Camcthergj  8  M.  &  W.  333.)  But  semble 
if  the  contract  be  one  with  the  bankrupt,  his  executors,  and  administra- 
tors, the  right  to  complete  it  would  not  pass  to  the  trustee.  {Knight  v. 
Burgees,  33  L.  J.  Ch.  727.) 

Wnere  the  right  of  action  of  the  bankrupt*B  wife  is  such  that  if  vested 
in  the  bankrupt  alone  it  would  pass  to  the  trustee,  the  interest  of  the 
bankrupt  in  such  right  of  action  passes  to  the  trustee.  {RiehbeU  ▼. 
Aleasander,  30  L.  J.  C.  P.  268.) 

The  right  of  action  arising  out  of  certain  torts  committed  against  the 
bankrupt  before  adjudication  passes  to  the  trustee ;  in  other  cases  it  does 
not ;  thp  test  being,  was  the  wrong  one  which  was  personal  to  the  bank- 
rupt, and  for  which  he  would  be  entitled  to  a  remedy  whether  his  pro- 
perty was  impaired  or  not  ?  in  which  case  the  cause  of  action  does  not  paaa 
to  the  trustee,  but  remains  in  the  bankrupt—or  was  a  pecuniary  loss  and 
damage  to  the  estate  the  substantial  and  primary  caose  of  action  7  in 
which  case  it  passes  to  the  trustee,  though  involving  personal  inconveni- 
ence to  the  bankrupt.  ( Weth^ell  v.  Jvlivt,  10  C.  B.  267.)  Thus  aright 
of  action  for  trespass  to  a  dwelling-house,  and  disturbing  the  bankrupt 
in  the  enjoyment  of  it  by  which  he  was  prevented  carrying  on  his  busi- 
ness was  held  not  to  pass  to  the  assignee.  The  right  of  action  for  a 
wrongful  dismissal  passes  to  the  trustee,  at  least  it  formerly  did  to  the 
assignee  {Beckham  v.  Brake,  2  H.  L.  C.  679).  It  is  perhaps  not  easy  to 
recognize  in  these  cases  any  veir  striking  illustrations  of  the  distinction 
just  pointed  out,  as  a  wrongful  dismissal  seems  a  matter  somewhat  *'  per- 
sonal '*  to  him  who  is  dismissed.  In  the  case  Wetherell  v.  Jylius,  tvpra^ 
the  distinction  was  drawn  between  a  right  of  action  against  a  solicitor 
for  negligence  occasioning  the  arrest  of  the  bankrupt  and  negligence 
leading  to  a  sequestration  of  the  profits  of  the  bankrupt's  benefice ;  in  the 
former  case  the  cause  of  action  not  devolving,  but  in  the  latter  passing 
to  the  trustee.  On  the  principle  of  this  distinction  it  was  held  uiat  an 
action  for  negligence  against  a  solicitor,  in  consequence  of  which  the 
client  had  a  judgment  passed  against  him,  and  was  adjudicated  bank- 
rupt passed  to  the  assignee.     {Crawford  v.  Cinnamond,  Jr.  R.  1  C.  L. 
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1j7  the  said  6.  K.  to  the  defendant  (particulars  whereof  have  claim  by 
been  delivered  to  the  defendant),  in  the  sum  of  £85.  ^^^  ^^f 

bankrupt 

325,  Ex.)  So  an  action  for  mifiiepresentation  whereby  the  plaintiff  lost 
£2000,  and  was  in  consequence  adjadicated  bankrupt,  though  involving 
peraonal  annoyance,  trouble,  and  discredit,  was  held  to  pass.  {Hodgson 
T.  JSjfdneVf  L.  R.  1  £x.  313.)  In  this  case  Bramwell,  B.  (now  Lord  Justice) 
SDggeflted  that  the  same  tort  may  have  two  different  chaiacters,  one 
giving  the  trustee  a  right  of  action  on  behalf  of  the  estate,  and  the  other 
gving  the  bankrupt  a  right  of  action  on  account  of  the  personal  injury. 
This  it  must  be  rememb^od  is  not  a  decision  but  only  a  dictum,  and  with 
the  utmost  deference  for  so  high  an  authority  there  appear  some  practical 
difficulties  in  the  way  of  applying  such  a  doctrine.  There  is  no  analogy 
between  such  a  case  and  one  where  a  tort,  such  as  a  libel,  is  committ^, 
lAecting  a  number  of  persons,  each  of  whom  may  claim  damages,  for 
here  the  injury  is  only  committed  against  one  person,  and  the  suggestion 
is  that  you  are  to  allow  that  person  to  be  as  it  were  multiplied  for  the 
jHupose  of  creating  separate  torts. 

(£ie  of  the  most  frequent  subjects  of  controversy  in  suits  for  the  deten-   Order  and 
tion  or  conversion  of  cnattels,  hj  as  well  as  against  the  trustees  of  bonk-    disposition 
rapt  ertates  is  the  **  order  and  disposition  clause  (sect.  15,  sub-sect.  6).  The   clause. 
soDJect  is  too  large  to  be  dealt  with  in  a  work  of  this  scope,  and,  indeed, 
it  scaioely  comes  within  it.    The  law  on  the  subject  will  be  found  very 
elearlT  and  comprehensively  stated  in  **  Boche  k  Hazlitt's  Bankruptcy 
Law.      It  is  well,  however,  to  notice  that  things  in  action  other  than 
debts  due  to  the  bankrupt  in  the  course  of  his  trade  or  business,  are  not 
goods  and  chattels  within  the  meaning  of  that  clause,  which  it  may  be 
steted  only  relates  to  traders. 

In  certain  transactions  between  the  bankrupt  and  others,  where  the    When  the 
bankrupt  disposes  of  goods,  &c.,  after  an  act  of  bankruptcy  has  been   trustee 
committed,  the  trustee  has  the  option  either  of  adopting  the  contract   may  afiirm 
made  by  tl:^  bankrupt,  and  suing  tne  party  in  an  action  ex  contractu,  or  of   or  disafiimi 
disaffirming  the  contract,  and  suing  the  person  dealing  with  the  bankrupt   dealings  of 
for  conversion  or  detinue.    In  su(£  cases  if  the  trustee  adopts  the  trans-   the  ba^- 
acCion,  he  cannot  afterwards  treat  the  other  party  to  the  transaction   nipt. 
IS  a  wrongdoer.    (Smith  v.  Baker,  L.  B.  8  C.  P.  350 ;  and  see  Marks  v. 
AUmo*,  Lb  B.  6  Q.  B.  275,  Ex.  Ch.)    Where  there  has  been  a  collusive 
ttle  or  transfer  of  goods  by  the  bankrupt  in  contemplation  of  bankruptcy, 
fliere  is  no  conversion  without  a  demand  and  refusal,  unless  the  sale 
mamUs  to  an  available  act  of  bankruptcy,  as  the  property  is  tran^erred 
nbject  to  the  transfer  being  avoided.    (See  Stevenson  v.  Newnham,  22 
U  J.  C.  P.  1 10,  Exch.)    But  if  the  goods  have  been  converted  into  money 
an  action  for  money  had  and  received  is  maintainable  by  the  trustee, 
without  prior  notice  of  the  disaffirmance  of  the  sale  or  transfer  of  the 
goods.    {HeUbut  v.  NevUl,  L.  B.  6  C.  P.  478,  Exch.)    If  the  sale  or  trans- 
fer amount  to  an  atailable  act  of  bankruptcy,  as  a  fraudulent  preference, 
then  immediately  on  the  adjudication,  it  is  avoided  by  reason  of  the 
idation  back  of  the  title  of  the  trustee  to  the  act  of  bankruptcy ;  it  is 
then  a  dealing  with  the  property  of  the  trustee,  and  absolutely  void. 
But  the  right  above  referred  to  of  disaffirming  any  prior  fraudulent  pre- 
ference is  quite  distinct  from  the  right  which  he  takes  by  virtue  of  the 
idation  back  of  his  title ;  in  the  former  case  the  transaction  standing 
good  unless  repudiated  or  disaffirmed,  in  the  latter  it  being  absolutely 
Toid.     (Bee  neUhtt  v.  NeviU,  L.  B.  4  C.  P.  364,  369  ;  Marks  v.  I^ldman, 
L  B.  5  Q.  B.  276,  Ex.  Ch.)     Although  the  assignment  by  a  debtor  of  all 
Mi  goods  for  a  past  debt  is  an  act  of  bankruptcy,  yet  if  there  is  no  relation 
back  to  that  act  the  trustee  cannot,  if  there  be  no  fraud  in  fact  or  any 
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3.  The  said  sum  remained  due  at  the  date  of  the  said  adjudi- 
cation. 


intention  to  prefer,  disaffirm  the  transaction  nor  sue  for  the  price  of  the 
goods  if  sold.    {Jones  v.  Ifarber,  L.  B.  6  Q.  B.  77.) 

The  following  transactions  are  protected  by  the  Bankruptcy  Act,  1869, 
viz.,  by  sect.  94,  sub-sect.  3,  "  any  contract  or  dealing  with  any  bankrupt 
made  in  good  faith  and  for  valuable  consideration  brfore  the  date  of  the 
order  of  adjudication  by  a  person  not  havingy  at  the  time  of  making  such 
contract  or  dealing,  notice  of  any  act  of  bankntptcy  committed  by  the 
bankrupt  and  available  against  htm  for  a^ffudication  ;**  and  sect.  96,  sub- 
sect.  1,  **  any  disposition  or  contract  witii  respect  to  the  disposition  of 
property  by  conveyance,  transfer,  charge,  delivery  of  goods,  {Miyment  of 
money,  or  otherwise  howsoever,  made  by  any  baxikruptin  good  faith  and 
for  valuable  consideration  b^ore  the  date  of  the  order  of  abjudication, 
with  any  person  not  having  at  the  time  of  the  making  of  such  disposition 
of  property,  notice  of  any  act  of  bankruptcy  committed  by  the  bankrupt 
and  available  for  a^udication" 

The  effect  of  these  provisions  is  to  limit  the  relation  of  the  title  of  the 
trustee  in  those  cases  to  which  they  apply,  to  the  order  of  adjudication 
instead  of  to  the  act  of  bankruptcy  as  in  ordinary  cases.  The  authorities 
above  cited,  as  to  the  right  of  the  trustee  to  disaffirm  certain  transactions 
and  treat  others  as  absolutely  void,  have  been  with  one  exception  decided 
subsequently  to  the  passing  of  the  Act,  and  do  not  apply  to  those  cases 
where  the  person  dealing  with  the  bankrupt  has  acted  bonB,  fide  and  in 
ignorance  of  the  act  of  bankruptcy,  such  as  are  contemplated  by  these 
provisions. 

Questions  not  unfrequently  arise  as  between  the  trustee  in  bankruptcy 
and  execution  creditors.  On  this  subject,  the  95th  section  (sub-sections 
2  &  3)  provides  that  any  execution  or  attachment  against  the  land  or 
goods  of  the  bankrupt  executed  in  good  faitli  by  seizure  in  the  case  of 
land,  and  by  seizure  and  sale  in  the  case  of  goods,  before  the  date  of  the 
order  of  adjudication,  if  the  person  on  whose  account  such  execution 
or  attachment  was  issued,  haa  not  at  the  time  of  the  same  being  so 
executed  by  seizure,  or  seizure  and  sale  as  the  case  may  be,  notice  of  any 
act  of  bankraptcy  committed  by  the  bankrupt  and  avaolable  against  him 
for  adjudication  shall  be  valid  notwithstanning  any  prior  act  of  bank- 
ruptcy. It  has  been  held  under  this  section  that  where  the  seizure  is  made 
after  an  act  of  bankruptcy,  but  without  notice  thereof,  the  execution 
creditor  is  entitled  to  the  proceeds  of  the  sale,  as  the  words  "  notice  of 
any  act  of  bankruptcy  **  mean  notice  prior  to  the  seizure.  {Ex  parte 
Schulte,  L.  B.  9,  Ch.  409.) 

An  execution  protected  under  these  provisions  may  be  an  act  of  bank- 
ruptcy which  may  avoid  a  subsequent  execution  levied  by  the  same 
creditor.  {Ex  parte  Dawes,  L.  B.  19  Bq.  438.) 

Where  the  seizure  of  the  debtor^s  goods  is  prior  to  any  act  of  bank- 
ruptcy to  which  there  is  relation,  the  right  of  the  execution  creditor 
to  obtain  payment  of  his  debt  by  sale  is  not  under  the  Act  (1869),  in 
general  affected  by  a  subsequent  act  of  bankruptcy  followed  by  adjudi- 
cation, for  he  is  **a  creditor  holding  security  **  under  sect  12,  and  there  is 
nothing  in  this  Act  as  in  that  of  1849  to  avoid  such  securi^.  {Slater  ▼. 
Pinder,  L.  B.  7  Ex.  95  (Exch.  Ch.)  ;  and  see  Ex  parte  Ilocic,  L.  B.  6  Ch. 
795 ;  and  Ex  parte  Levering,  L.  B.  17  Eq.  452.)  Such  "  security  "  is  not 
acquired  by  the  mere  delivery  of  the  writ  to  the  sheriff,  and  not  until 
seizure.    {Ex  parte  William^s,  L.  B,7  Ch.  314.) 

The  fact  of  a  seizure  and  sale  amounting  to  an  act  of  bankruptcy  under 
sect.  6  of  the  Act  does  not  affect  the  execution  creditor's  right  under 
sect.  95,  unless  the  case  falls  within  the  87th  section.    If  it  £ll  within 


BAVXBITPTCT.  157 

4.  The  defendant  has  not  paid  the  same  or  any  part  thereof  cflaim  by 
to  the  plaintiif.  t^^ 

The  plaintiff  clauns : —  due  to 

.  bankrapt. 

thmt  section  the  sheriff  may  still  sell,  and  if  he  receives  no  notice  within  The  rights 
fourteen  days  that  a  petition  has  been  presented,  he  may  jpay  the  amount  of  an 
levied  to  tihe  execution  creditor,  who  is  entitled  to  retain  it  unless  he   execution 
had  notice  of  an  act  of  bankruptcy  prior  to  the  seizure.  {Ex parte  Villargy  creditor 
L.  B.  9  Ch.  432.)  as  against 

A  private  sale  by  the  debtor,  being  then  in  insolvent  circumstances,  to  the  the  trustee. 
execution  creditor  of  goods  seized  to  avoid  a  sale  by  the  sheriff,  is  a 
fraudulent  tnuosfer  under  sect.  6,  and  is  not  protected  either  by  the  87th  or 
95th  section,  so  that  the  trustee  is  entitled  to  recover  them  or  their  price. 
{3r  parte  Peanon^  L.  R.  8  Ch.  667. )  And  the  trustee  is  entitled  to  goods 
seized  by  the  sheriff,  if  on  the  sale  of  them  he  would  be  entitled  to  the 
proceeds  under  the  87th  section.  {Ex parte  Itayner^  L.  R.  7  Ch.  325.)  The 
87th  section  does  not  apply  to  cases  where  hefare  telzure  the  debtor  delivers 
hois  to  tixe  sheriff,  whicn  the  execution  creditor  accepts  in  satisfaction 
of  the  judgment,  and  such  payment  is  valid  {Ex  parte  brooke^  L.  R.  9  Ch. 
901) ;  nor  where  the  monkey  is  paid  after  seizure  and  before  sales,  and  the 
creoitor  agrees  to  take  it  on  account  of  the  debt.  {Stock  v.  Ilolland^ 
L.  B.  9  Ex.  147.) 

SmU  by  trttMtee  and  solvent  partner  of  bankrupt.'] — By  sect.  105  of  Trustee  and 
K  A.,  1869,  **  Where  a  member  of  a  partnership  is  adjudged  bankrupt,   a  solvent 
the  Ckmxt  ol  Bankruptcy  may  authorize  the  trustee,  with  consent  of  the  partner 
creditors,  certified  by  special  resolution  to  commence  and  prosecute  any   suing 
action  or  suit  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner  ;   together. 
and  any  release  by  such  partner  of  the  debt  or  demand  to  which  the 
action  or  suit  relates,  shall  be  void ;  but  notice  of  the  application  for 
authority  to  commence  the  action  or  suit  shall  be  given  to  such  partner, 
and  he  may  show  cause  against  it,  and  on  his  application  the  Court  may, 
if  it  think  fit,  direct  that  he  shall  receive  his  proper  share  of  the  proceeds 
of  the  action  or  suit,  and  if  he  does  not  claim  any  benefit  therefrom  he 
shall   be  indemnified  against  costs  in  respect  thereof  as  the  Court 
directs." 

It  sometimes  happens  in  cases  of  fraudulent  preferences  that  the  trustee 
and  a  partner  of  a  bankrupt  may  maintain  an  action  which  the  partners 
could  not.    These  are  cases  where  the  trustee  avoids  the  preference.    „ 
{HeUbut  ▼.  HenU,  L.  R.  6  C.  P.  478,  Exch.)  Claims  by 

CUdms  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless  by  leave  of  ^"'^^ 
the  Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any  other   ^'^  ^o* 
caMdty.    (Judicature  Rules,  Order  XVII.,  rule  3.)  oe  joined 

DKlTKNCBS.— 2>e»uiZ  of  official  character. "[^^j  Order  XIX.  r.  11,  if   with  claims 
either  party  wish  to  deny  the  right  of  any  other  pisurty  to  claim  as  trustee  iii  any 
whether  in  bankruptcy  or  otherwise,  he  must  deny  it  specifically.  other 

Bayment. — ^By  the  94th  section,  sub-section  1,  payments  made  in  good   capacity. 
Inth  and  for  valuable  consideration  to  a  bankrupt  before  the  date  of  the   When  pay- 
order  of  adjudication  by  a  person  not  having  at  the  time  of  such  pay-   ment  to  a 
ment,  notice  of  any  act  of  bankruptcy  committed  by  the  bankrupt  and   person 
iTsilable  against  mm  for  adjudication  are  valid.  having 

Mutual  credits  set-off. — By  sect.  39,  where  there  have  been  mutual   committed 
credits,  mutual  debts,  or  other  mutual  dealings  between  the  bankrupt  an  act  of 
and  any  other  person  proving  or  claiming  to  prove  a  debt  under  the   bank- 
btnknptcy,  an  account  shall  be  taken  of  what  is  due  from  the  one  party  ruptcy 
to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  good, 
one  party  shall  be  set  off,  and  the  balance  of  such  account  and  no  more  o^x   « 
•half  be  claimed  or  paid  on  either  side  respectively  ;  but  a  person  shall 
not  be  entitled  nnder  this  section  to  cUim  the  benefit  of  any  set-off 
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Action  by  Trustee  in  Liquidation. 

1.  The  above-named  A.  M.  and  L.  M.  (hereinafter  called 
the  debtors),  in  the  years  1871   and  1872,  carried  on  busi- 


against  the  property  of  a  bankrapt  in  any  case  where  he  had  at  the  time 
of  giving  credit  to  the  bankrupt,  notice  of  an  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  and  available  against  him  for  adjudication. 

It  has  been  held  that  this  section  includes  a  claim  for  unliquidated 
damages.  (Booth  y.  fftttehituony  L.  R.  16  Eq.  30.)  The  expression 
"  mutual  credit,"  applies  to  where  the  credits  are  such  as  must  from  their 
nature  end  in  deits,  (See  Naorogi  ▼.  Chartered  Bank  qf  India,  L.  B. 
3  C.  P.  444  ;  Attley  v.  (htrnsy,  L.  R.  4  C.  P.  714;  Ex.  Ch.)  And,  there- 
fore, where  there  is  a  mere  deposit  of  property  without  authority  to  turn 
it  into  money  the  section  does  not  apply.  The  section  applies,  although 
the  bankrupt  has  a  lien  for  the  amount  of  the  debt  due  to  him.  {Bx 
parte  Barnetty  L.  R.  9  Ch.  298.)  The  section  only  applies  with  reference 
to  claims  between  the  bankrupt  himself  and  his  creditor.  {Turner  ▼. 
Thomas,  L.  R.  6  C.  P.  610.)  It  aoes  not  apply  to  cases  where  one  only  of 
several  joint  debtors  becomes  bankrupt.  (New  Quebrada  Co.  ▼.  Carr,  L.  B. 
4C.  P.  661.) 

Action  by  trvitee  under  liquidation,] — The  title  of  a  trustee  under  a 
liquidation  relates  back  to  the  filing  of  the  petition.  {Eso  parte 
Duignan,  40  L.  J.  Ch.  33  ;  and  his  title  will  relate  back  to  an  aict  of 
bankruptcy  prior  to  the  filing  of  the  petition  in  analogy  to  the  case  of 
bankrupts.  (^Ex  parte  Eylet,  L.  R.  16  £)q.  99  ;  Ex  parte  SchnUe,  9  Ch. 
409.)  His  title  therefore  is  good  against  an  execution  creditor,  who 
seizes  the  goods  with  notice  of  filing  of  the  petition.  (^Ex  parte  Dmgnan, 
ntpra,)  I^perty  acquired  by  the  debtor  during  the  liquidation  proceed- 
ings until  he  has  obtained  his  discharge  vests  in  the  trustee.  (Be  Jonet* 
Ettate,  10  W.  N.  (1876),  p.  47.) 

Actions  by  or  against  bankj^pts,] — See  ante,  p.  164,  as  to  what  canaef 
of  action  do  not  pass  to  the  trustee  on  his  appointment. 

Bankruptcy  is  no  defence  to  an  action  against  the  bankrupt  untU  after 
he  has  obtained  his  order  of  discharge,  as  sect.  12  only  prevents  the  en- 
forcement of  any  remedy  against  the  person  and  property  of  the  bankrupt 
except  in  accordance  with  the  Act,  but  does  not  prevent  his  being  sued 
for  a  debt  provable  under  his  bankruptcy.  (MarshdU  v.  Elng,  31  L.  T. 
N.  8.  611.)  If  the  bankrupt  obtained  his  discharge  after  action  it 
could  only  be  pleaded  in  bar  to  the  further  maintenance  of  the  action* 
{Jones  V.  mu,  L.  R.  6  Q.  B.  230.)  In  such  a  case  now,  if  the  defence 
arises  after  the  statement  of  defence  has  been  delivered  it  can  be  pleaded 
with  leave  by  way  of  amendment  (see  pp.  87,  88,  ante).  If  it  arises  after 
action  and  before  the  delivery  of  the  statement  of  d^ence,  it  wiU  be  set 
out  like  any  other  ground  of  defence. 

A  discharge  granted  to  a  debtor  who  is  a  member  of  a  firm,  in  his 
separate  ba^cruptcy,  releases  him  from  his  joint  as  well  as  his  separate 
deots.    (Ex  parte  Hammond,  L.  R.  16  Eq.  614.) 

Where  a  verdict  for  breach  of  contract  is  obtained  against  the  bankrupt 
before  the  commencement  of  the  bankruptcy,  but  judgment  is  not  si^ed 
or  costs  taxed  until  ^^rwards,  the  whole  claim  is  barred,  as  it  is 
provable.    (Ex  parts  Peacock,  L.  R.  8  Ch.  682.) 

Defence  of  composition,  J^o,,  under  Bankruptcy  Act,  1869.] — A  resolution 
for  a  composition  duly  passed  under  sect.  126  of  the  Bankruptcy  Act,  1869, 
is  a  bar  to  any  creditor  bound  thereby,  so  long  as  there  has  been  no 
default  on  the  part  of  the  debtor  to  perform  his  part  of  the  agreement. 
(Slater  v.  Jones,  and  Capes  v.  BaU^Lt,  B.  8  Ex.  186.)  But  upon  such 
default  or  upon  his  failing  to  pay  an  instalment  of  the  composition,  the 
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nesB  as  financial  agents  at ,  in  the  City  of  London.    They  Action  by 

filed  their  petition  in  the  London  Bankruptcy  Court  for  the  |r*^  "* 
liquidation  of  theii  affiurs  by  arrangement  or  composition  with  tion. 
their  creditors  on  the  2nd  day  of  December,  1874,  and  the 
plaintiff  was  duly  appointed  trustee  of  their  property. 

2.  On  and  between  the  2nd  October,  1871,  and  the  27th 
August,  1872,  the  said  debtors  lent  and  advanced  divers  sums 
of  money  to  the  defendant,  and  paid  divers  sums  of  money  for 
the  defendant  at  his  request,  and  the  defendant  became  in- 


creditor  may  toe  for  the  whole  balance  of  the  debt  remaining  dae, 
whether  or  not  he  has  assented  to  the  resolution.  {Edwards  v.  OtHnnbe, 
L.  R.  7  C.  P.  619 ;  GMney  y.  Lording,  L.  H.  8  Q.  B.  182.) 

On  an  action  to  recover  a  debt  of  £60,  the  defendant  pleaded  that  as 
to  £27  16#.  \0d.  it  was  the  balance  remaining  due  on  a  joint  and  several 
promissory  note,  made  by  the  defendant,  and  H.  carrying  on  business  as 
oo-partners  to  secure  a  debt  due  from  them  to  the  plaintifEs,  that  defen- 
dants institated  proceedings  under  ss.  126, 127  of  the  Bankruptcy  Act, 
1869,  and  that  an  extraordinary  resolution  of  the  creditors  was  passed  for 
accepting  a  composition  payable  by  instalments,  to  be  secured  by  joint 
and  sereral  notes.  Held,  Kelly,  C.  B.,  dusentiente,  that  assuming  the 
plaintifEs  were  not  parties  to  the  resolution,  and  had  not  adopted  it  or 
reeeired  any  Instalment  under  it,  the  facts  alleged  offered  no  defence  to 
the  action*  {Simpmm  ▼.  Menning,  44  L.  J.  Q.  B.  143,  Ex.  Ch.)  A 
creditor  who  has  attended  the  meetings  under  sect  126  of  the  Bankruptcy 
Act,  1899,  and  w1k>  has  voted  at  the  resolutions,  is  bound  thereby,  though 
his  debt  is  omitted  from  the  debtor's  statement.  ( Campbell  v.  Im  Thurn, 
45  L.  J.  0.  P.  482.) 

In  order  that  a  resolution  to  accept  a  composition  should  be  a  bar  to 
an  action  against  the  debtor,  the  statement  must  show  a  definite  amount 
admitted  to  be  dne ;  and  therefore  where  after  the  amount  of  the  credi- 
tor's (the  plaintiff's)  claim,  it  was  stated  to  be  disputed  under  l^al  advice, 
ud  referred  to  arbitration,  this  debt  was  held  not  to  be  barreid.  {MeU 
hado  T.  WatiOH,  46  L.  J.  502,  on  Appeal,  reversing  the  decision  of  the 
Court  below.) 

Where  a  debt  was  contingent  and  was  omitted  from  the  debtor^s  state- 
ment, it  was  held  not  to  be  barred  by  a  resolution  to  accept  a  composi- 
tion.    <  WiUon  V.  Breslawr,  46  L.  J.  693,  App.) 

The  release  of  a  debtor  by  resolution  for  composition  does  not  release 
his  co-debtor.    {Eat  parte  Jaeohs,  L.  R.  10  Ch.  211.) 

In  liquidation  by  arrangement  under  sect.  126,  a  creditor  is,  in  the  ab- 
sence ol  fraud,  bound  by  &e  resolutions  passed,  if  duly  registered  under 
sect.  127,  though  he  has  no  notice  of  the  proceedings,  and  though  his 
name  and  debt  be  omitted  from  the  list  of  creditors ;  and  no  subsequent 
promiee  to  pay  wiU  8U|)port  an  action  founded  on  a  debt  from  which  the 
debtor  la  released  by  virtue  of  the  Bankruptcy  Act,  1869.  (See  Heather 
T.  Webh,  46  L.  J.  89.) 

By  sect.  15  of  32  &  33  Vict.  c.  62  (Debtors  Act,  1869),  where  a  debtor 
mabes  any  arrangement  or  composition  with  his  creditors  under  the  pro- 
visions of  the  Bimkruptcy  Act,  1869,  he  shall  remain  liable  for  the  unpaid 
balance  of  any  debt  which  he  incurred  or  increased,  or  whereof  bd^ore 
the  date  of  the  arrangement  or  composition  he  obtained  forbearance  by 
any  fraud,  pxDvided  the  defranded  creditor  has  not  assented  to  the 
anangement  or  composition  otherwise  than  by  proving  his  debt  and 
accepting  dividenda.    (See  Ex  parte  HaXford,  L.  B.  19  Bq.  436.) 


When  a 
composi- 
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A bankrupt 
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liquida- 
tion. 


debted  to  the  said  debtors  for  interest  npon  moneys  due  from 
the  defendant  to  the  said  debtors.  The  defendant  also  became 
indebted  to  the  plaintiff,  as  trustee  as  aforesaid,  for  ftirther 
interest  on  the  said  moneys. 

8.  The  following  are  the  particulars  of  the  plaintiff's  claim 
against  the  defendant  (the  credit  side  of  the  account  showing 
the  amounts  which  the  plaintiff  admits  to  have  been  received  in 
reduction  of  the  claim)  : 

[Here  follows  a  balance-sheet] 

4.  The  said  balance  of  £10,000  has  not,  nor  has  any  part 
thereof,  been  paid  to  the  said  debtors,  nor  to  the  plaintiff  as 
trustee  as  aforesaid. 

The  plaintiff,  as  trustee  as  aforesaid,  claims  : — 


Action  by 
trustee  for 
breach  of 
contract. 


Action  hy  a  Trustee  in  Bankruptcy  for  damages  for  breach 
of  a  Contract  made  with  the  Bankrupt. 

1.  The  defendant  is  a  general  merchant  at  M. 

2.  On  the  8rd  of  October,  1874,  0.  P.,  of  Y.,  agreed  to  buy, 
and  the  defendant  agreed  to  sell  to  him,  iSfty  bags  of  flour,  to 
be  delivered  within  three  months  at  the  warehouse  of  the  said 
C.  F.,  and  to  be  paid  for  at  the  rate  of  £5  per  bag,  by  promis- 
sory notes,  payable  three  months  after  date,  and  to  be  made 
by  the  said  G.  F.  and  given  to  the  defendant  one  month  after 
the  said  8rd  of  October,  1874. 

8.  All  things  happened  and  times  elapsed  necessary  to  entitle 
the  said  G.  F.  to  a  performance  by  the  defendant  of  his  said  con- 
tract, and  to  receive  delivery  of  the  said  fifty  bags  of  flour,  yet 
the  defendant  has  not  delivered  the  same  or  any  part  thereof. 

4.  Aft;er  the  making  of  the  said  contract  C.  F.,  being  a 
debtor  unable  to  pay  his  debts  within  the  meaning  of  the  125th 
and  126th  sections  of  the  Bankruptcy  Act,  1869,  presented  a 
petition  according  to  the  form  in  the  schedule  to  the  Bank- 
ruptcy Bules,  1870,  made  in  pursuance  of  the  said  Act,  to  the 
County  Gourt  of  Y.,  holden  at  G.,  having  jurisdiction  in  that 
behalf,  and  the  plaintiff  was  duly  appointed  trustee  of  the 
property  of  the  said  G.  F. 

The  plaintiff,  as  such  trustee,  claims : — 

£200  damages  for  the  defendant's  breach  of  the  contract  set 
out  in  the  2nd  paragraph  of  this  claim. 
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Actum  hy  Trustee  under  a  Scokh  Sequesfratimi  Bettered  in  statement 
London  Bahknigptcy  Court  for  Debt  diie  to  Sequestered  o^  claim 

n  A  A  ^y  troBtee 

Estate.  of  Soolch 

1.  The  plaintifF  is  trustee  of  the  sequestrated  estate  of  the  JJ^a!.^**" 
late  partnership  or  firm  of  Messrs.  W.  &  Co.,  engineers,  of 

G.,  and  of  the  several  estates  of  the  partners  of  the  said  firm, 
by  virtue  of  an  act  and  warrant  made  in  the  Scotch  Seques- 
tration on  the day  of ,  1875,  and  duly  registered 

in  the  London  Bankruptcy  Court. 

2.  The  defendant  is  an  engineer,  carrying  on  business  in 
London,  under  the  style  of  B.  &  Co. 

3.  Previously  to  the  agreement  hereinafter  mentioned,  a 
claim  had  been  made  by  the  plaintiff  against  the  defendant 
for  moneys  alleged  to  be  due  from  the  defendant  to  the  firm 
of  W.  &  Co.,  which  claim  was  disputed  by  the  defendant,  and 
the  plaintiff  and  the  defendant  had  entered  into  negotiation  for 
the  compromise  and  arrangement  of  such  claim. 

4.  On  the day  of ,  1875,  and  the ,  1875,  in 

consideration  that  the  plaintiff  would  compromise  the  above 
claim,  the  defendant  offered  the  plaintiff,  in  writing,  to  agree 
to  admit  a  liability  of  £500. 

5.  On  the day  of ,  1875,  the  plaintiff  wrote  to  the 

defendant,  with  reference  to  the  said  offer,  a  letter  in  the  words 
and  figures  following  : — 

«  12,  St.  V.  Place,  G., 

«  25th ,  1875. 

*'  T.  B.,  Esq.,  London. 
"  Dear  Sir, 

"  W.  &  Co.'s  Seqn. 
''  I  have  the  pleasure  of  informing  you  that  at  a  meeting  of 
Commissioners,  held  on  the  22nd  instant,  I  was  authorised  to 

aco^  Uie  offer  contained  in  your  letters  of  the  21st , 

80th of ,  and  15th of ,  and  I  now  beg  to 

put  in  writing  the  terms  of  the  bargain  : — 
''  (1)  You  are  to  pay  me  £500  sterling  as  early  as  possible, 
but  at  latest  £250  on  or  before  January,  1876,  and 
£250  within  three  months  thereafter. 
"  (2)  On  receipt  of  the  £500  I  am  to  release  you  from  ail 
claims  at  the  instance  of  the  estate,  but  if  you  do  not 
cany  out  your  obligations  under  this  agreement,  my 
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whole  claim  is  to  reyive.    I,  of  conrse,  am  not  to  be 

bound  to  do  anything  to  assist  you  in  obtaining 

delivery  of  the  machines. 

"  Yours  truly, 

(Signed)    «N.  S." 

6.  The  defendant  accepted  the  terms  contained  in  the  said 

letter  of  the  25th  day  of ,  1875.     The  defendant  also 

knowingly  induced  the  plaintiff  to  believe  that  the  defendant 
had  accepted  the  same,  and  to  act  on  the  said  belief,  and  to 
give  time  to  the  defendant ;  and  the  plaintiff  did  so  believe, 
and  did  act  on  the  said  belief,  and  gave  time  to  the  defendant 
accordingly. 

7.  All  reasonable  times  have  elapsed  and  all  conditions  been 
fulfilled  necessary  to  entitle  the  plaintiff  to  sue. 

8.  The  plaintiff,  as  trustee  as  aforesaid,  and  without  preju- 
dice to  his  original  claim,  should  it  become  necessary  to  enforce 
it,  claims  : — 

(1.)  £500  due  under  the  letter  of  25th ,  1875. 

(2.)  £21  bs,  M,  interest  thereon,  as  appears  by  particulars- 
endorsed  on  the  writ. 

(3.)  Interest  on  the  above  at  5  per  cent,  per  annum  until 
judgment. 

Defences  and  Replies. 

Defence  {Statement  ofClavni  not  given)  that  the  Defendants 

Creditors  acc^ted  a  Composition  tvhich  has  been  Paid, 

1.  On  the  24th  day  of  May,  1875,  the  defendant  duly  filed  a 
petition  for  liquidation  of  his  affairs  by  arrangement  or  by 
composition  with  his  creditors,  under  the  provisions  of  the 
Bankruptcy  Act,  1869,  and  a  special  resolution  was  duly  passed 
by  a  statutory  majority  of  the  said  creditors,  that  a  composi- 
tion of  2s.  in  the  £  should  be  accepted  in  satisfaction  of  the 
debts  due  to  the  creditors  from  the  defendant,  that  such  com- 
position be  payable  within  a  month  after  the  registration 
of  the  resolution  of  the  second  meeting,  and  that  H.  B.  be  ap- 
pointed trustee  in  the  interim  for  the  receipt  and  distribution^ 
of  the  composition. 

2.  The  resolution  was  afterwards  duly  confirmed  by  a  statu- 
tory majority  of  the  said  creditors  at  a  subsequent  general 
meeting,  duly  held  in  accordance  with  the  provisions  of  the 
said  Bankruptcy  Act,  1869. 
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3.  The  plaintiff's  name  and  address,  and  the  amount  of  the  Defence 
debts  due  to  him,  were  duly  inserted  by  the  bankrupt  in  the  cojatin««d. 
statement  of  his  assets  and  debts,  and  all  things  required  by 
the  Bankruptcy  Act  and  rules  were  done,  so  as  to  make  the 
said  proceedings  valid  and  binding  on  the  plaintiff ;  and  the 
defendant  paid  to  the  said  trustee  the  amount  of  the  composi- 
tion on  the  debts  due  to  the  plaintiff  and  the  plaintiff's  right 
to  sue  in  respect  of  any  of  the  claims  in  respect  of  which  he 
is  suing  in  this  action  has  been  extinguished  by  the  said  pro- 
ceedings in  liquidation. 

Reply. 

The  plaintiff  says  that  the  defendant  did  not  pay  to  the  said  Reply. 
truBtee,  within  the  time  limited  therefor  or  at  all,  the  amount 
of  the  composition  on  the  debts  due  to  the  plaintiff,  and  the 
plaintiff  never  has  been  paid  the  said  composition,  although 
the  time  for  the  payment  of  the  same  to  the  trustee  and  to  the 
plaintiff  had  elapsed  before  the  commencement  of  this  action. 

Defence  that  the  Defendanfs  Affairs  were  Liquidated  by 

Arrangement 

1.  On  the day  of y  1877,  after  the  time  when  the  Defence  of 

pkintiff's  claim  is  alleged  to  have  accrued,  the  defendant  being  Uq^^^Ation 

by  wrrwiflre" 

unable  to  pay  his  debts,  filed  his  petition  in  the  County  Court  ment 
of  H.,  holden  at  N.,  and  having  jurisdiction  in  that  behalf, 
praying  for  liquidation  of  his  affairs  by  arrangement  or  com- 
position. 

2.  Thereupon  a  special  resolution  of  the  defendant's  creditors 
vas  duly  passed  at  a  meeting  duly  holden  of  the  defendant's 
creditors  that  the  defendant's  affaurs  should  be  liquidated  by 
arrangement,  and  that  a  person  named  should  be  appointed 
tnutee  of  the  defendant's  estate. 

3.  This  special  resolution  was  registered  in  the  said  Court 

on  the day  of ,  1877,  and  the  said  person  was  duly 

i^pointed  as  trustee. 

L  Such  proceedings  were  had  in  the  matter  of  the  said  liqui- 
dation, that  on  the day  of ,  1877,  the  defendant  duly 

obtained  his  discharge  under  the  said  liquidation,  and  the  de- 
fendant duly  obtained  his  certificate  of  such  discharge  in  the 

M  2 
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Defence  of  said  liquidation  duly  given  by  the  registrar  of  the  said  Court 

by  ^li^I^-  ^  ^^^  necessary  in  that  behalf  having  been  fulfilled, 
ment.  5.  The  plaintiff's  causes  of  action  in  the  statement  of  claim 

Statute  of  mentioned  (if  any)  did  not,  nor  did  any  part  thereof,  accroe 

Limita-  •i.i.*       •  -l  i»       a.i_*        "a 

tiona.  Within  SIX  years  before  this  suit. 

Reply. 
Beply.  1.  If  the  aDegations  in  paragraplis  1,  2,  8,  and  4  of  the 

statement  of  defence  are  true,  then  the  plaintifb  say  that 
they  were  not  included  in  the  list  of  creditors  delivered  by  the 
defendant  to  the  registrar  of  the  said  County  Court  pursuant  to 
the  provisions  of  the  Bankruptcy  Act,  1869. 

2.  And  if  the  allegations  in  the  said  paragraphs  are  true,  the 
plaintifJB  farther  say  that  notice  of  the  first  meeting  of  the 
creditors  of  the  defendant  imder  the  said  liquidation  proceedings 
was  not  given  to  the  plaintiffs  pursuant  to  the  provisions  of  the 
said  Act.  The  plaintiflfe  neither  voted  nor  proved  their  debt, 
nor  received  a  dividend  thereon,  under  the  said  liquidatiixi 
proceedings,  of  which  they  have  been  always  altc^ether 
ignorant. 

8.  The  plaintiff,  as  to  paragraph  5  of  the  statement  of 
defence,  say  that  within  six  years  before  the  commencement  of 
this  suit  the  defendant  acknowledged,  in  wTiting,  that  the  sum 
now  sought  to  be  recovered  was  due  by  him  to  the  plaintiffs. 


Statement 
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payee 
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Choice  of 
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Bills  of  Exchange  (c)- 
Payee  of  a  Bill  of  Exchange  against  the  Acceptor  (b), 

1.  Messrs.  A.  B.,  on  the  1st  day  of  May,  187G,  drew  a  bill 
of  exchange  upon  the  defendant  for  £100,  payable  to  the  order 
of  the  plaintiff  one  month  after  date. 


(a)  Choice  of  remedies.] — A  party  suing  on  a  bill  of  exchange  or  promii- 
sory  note  seems,  since  the  Judicature  Acts,  generaUy,  though  not  always, 
to  have  three  modes  of  procedure  open  to  him.  He  may  ei&cr  (1 )  issue  an 
ordinary  writ,  and  in  due  course  deliver  a  statement  of  claim,  or  (2)  he  can 
specially  indorse  his  writ  under  Order  III.  r.  6.  and  then  apply  npoQ 
proper  affidavits  under  Order  XIV.  r.  1,  for  leave  to  sign  final  ]udgme&t 
against  the  defendant,  or  (3)  in  a  large  class  of  cases  he  may  still  proceed 
against  the  defendant  under  the  Bills  of  Exchange  Act,  18  &  19  Vict 
c.  67.  The  right  of  a  party  to  pursue  his  remedy  in  a  summary  wij 
under  this  Act  is  speciaUy  preserved  by  the  new' rules.     Order  U.  r. 


(h)  For  note  (6)  see  pott,  p.  IGO. 
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2.  The  defendant  accepted  the  same.  Statement 

3.  The  biU  became  du6  on  the  4th  day  of  June,  1876,  and  <>*  «^*^- 
the  defendant  has  not  paid  it.  against 

The  plamtiff  claims  £100.  acceptor. 


SETS :  **  With  respect  to  actions  upon  a  bill  of  exchange  or  promissory 

note  commenced  within  six  months  after  the  same  shall  have  become 

due  and  payable,  the  procedure  under  the  Bills  of  Exchange  Act,  18  &  19 

Vict.  c.  67,  shaU  continue  to  be  used.    It  has  been  held  on  this  rale 

that  where  the  action  had  been  commenced  under  the  Act,  the  special 

practice  under  the  Act  must  be  strictly  foUowed,  and  plaintiff  could  not 

sign  judgment  in  default  of  appearance  without  filing  an  affidavit  of 

personal  senrice.    He  cannot  have  recourse  to  Order  IX.  r.  6,  nor  can  he 

obtain  an  order  for  substituted  service  under  Order  IX.  r.  2  (Pollock  v. 

CampheU,   45  L.  J.  Q.  B.,  C.  P.  k  £x.  D.   199 ;    Anon,  W.  N.  1875, 

248.)      It  must  be   noticed,  however,  that  the  procedure  under   the  Act  only 

Bills  of  Exchange  Act  only  applies  to  the  initiation  of  the  action.    If  applies  to 

the  d^endant  obtains  leave  to  defend,  then  the  case  ^oes  on  and  the   initiation 

procedure  is  exactly  the  same  as  in  any  other  action.     {Morris  v.   of  action 

Beasley,  L.  R.  2  C.  P.  D.  80 ;  46  L.  J.  Q.  B.,  C.  P.    k  Ex.  D.  169,   commenced 

515.)    But  even  with  respect  to  the  initial  stages  of  the  action  before  under  it 

the  defendant  has  obtained  leave  to  defend,  the  procedure  where  the 

writ  is  issued  under  this  Act  is  not  altogether  unaffected  by  the  new 

practice.    Thus  in  the  case  of  Oger  v.  Bradnum  (1   L.  R.  C.  P.  D. 

334 ;  45  L.  J.  Q.  B.,  C.  P.  &  Ex.  D.  273),  it  was  held  that  a  writ  under  the 

Bills  of  Exchange  Act  may  issue  out  of  a  district  registry :  and  in  another 

caie  where  an  action  had  been  brought  in  the  Sheffield  registry,  to  which 

the  defendant  had  appeared  both  in  Sheffield  and  London,  and  had  ob* 

tamed  leave  to  defend  on  paying  £40  into  Court,  which  he  paid  in,  not 

in  Sheffield  but  in  London,  judgment  being  signed  and  execution  issued 

for  noncompliance  with  the  condition  on  defendant's  application,  it  was 

bdd  that  by  appearing  in  Sheffield,  he  had  waived  his  right  to  object  to 

the  action  being  brought  there,  and  he  was  therefore  only  allowed  to 

defend  on  further  conditions.    {Jbhatson  v.  JVhUworth,  W.  N.  1876,  10.) 

BUliof  Exchange  Act.] — By  this  Act  the  holder  or  indorsee  of  a  bill  of  Bills  of 
exchange  or  promissory  note  or  cheque  {Ejfrey,  Waller ^  29  L.  J.  Ex.  246),  Exchange 
*/  he  sues  within  six  months  after  the  sam-e  hecomet  due  and  payable^  Act. 
18  enabled  to  issue  a  special  form  of  writ  endorsed  as  directed  by  the 
Act ;  and  unless  the  defendant  obtains  leave  to  defend  the  action,  the 
plamtiff  can,  upon  filing  an  affidavit  of  personal  service  of  the  writ,  sig^ 
Soil  judgment  for  the  amount  claimed  by  the  writ  together  with  interest 
Ukd  costs.  The  peculiarity  of  the  remedy  given  the  plaintiff  is  seen  at  a 
glance.  The  law  presumes  that  the  defendant  is  liable,  and  the  burden 
is  cast  upon  him  of  doing  something  at  the  very  beginning  of  the  action 
to  obtain  a  hearing  for  Ms  defence  if  he  has  one.  Section  2  of  the  Act 
prescribes  what  the  defendant  is  to  do  if  he  wishes  to  defend  the  action. 
"A  judge  of  any  of  the  said  Courts  (i^e,,  the  superior  Courts,  though  the 
Bills  of  Exchange  Act  is  now  extended  to  the  County  Courts,  and  in 
that  case  it  will  be  the  judge  of  the  County  Court)  shall  upon  applica- 
tion within  the  period  of  twelve  days  from  such  service  (the  service  of 
the  writ  upon  the  defendant),  give  leave  to  appear  to  such  writ,  and  to 
^end  the  action  on  the  defendant  paying  into  Court  the  sum  indorsed 
on  the  writ,  or  upon  affidavits  satisfactory  to  the  judge,  which  disclose  a 
legal  or  equitable  defence,  or  such  facts  as  would  mS^e  it  incumbent  on 
tl»  holder  to  prove  consideration,  or  such  other  facts  as  the  judge  may 
deem  sufficient  to  support  the  application  and  upon  such  terms  as  to 
tecurity  or  otherwise  as  to  the  juoge  may  seem  fit.      Then  by  the  next 
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Payee  of  two  Bills  of  Exchange  against  Acceptor^  vjxm  the  bills, 

and  also  on  the  consideration. 


Claim  on 
bill,  and 
on  the 
original 
considera- 
tion. 


1.  The  plaintiflfe  are 


merchants,  factors,  and  com- 


mission agents,  carrying  on  business  in  London. 


Claim  on 
biU  may  be 
combined 
with  claim 
on  the 
original 
debt. 


Adrantage 
iu  sning 
nnder  Act. 


Provision 
as  to  mode 
of  accept- 
ance. 


section  it  is  provided  that  the  Court  or  a  jndgc  may  under  special  cir- 
cumstances set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside 
execution,  and  give  leave  to  appear  to  the  writ  and  defend  the  action. 
When  the  defendant  obtains  leave  to  appear  and  defend,  the  next  step 
win  be  for  the  plaintiff  to  deliver  a  statement  of  claim.  It  was  provided 
by  R.  G.  H.  T.,  1858,  that  where  a  defendant  obtained  leave  to  defend 
under  the  Act  the  plaintiff  might  include  in  his  declaration  together 
with  a  count  on  the  bill  of  exchange  or  promissory  note  (as  the  case  may 
be),  a  count  upon  the  consideration,  if  an^,  between  the  plaintiff  and  de- 
fendant for  the  bill  of  exchange  or  promissory  note,  and  deliver  a  parti- 
cular of  demand  accordingly.  There  is  nothing  in  the  new  practice  to 
abrogate  this  rule,  and  the  effect  wiU  therefore  1x3,  that  in  actions  under 
this  Act,  the  plaintiff  in  his  statement  of  claim,  which  takes  the  place  of 
the  declaration  mentioned  in  the  rule,  may  insert  allegations  of  fact 
which  wiU  enable  him  to  claim  alternatively,  either  on  the  biU  or  note,  or 
the  consideration  for  it.  But  it  is  submitted  that  the  plaintiff  cannot, 
when  the  writ  is  issued  under  this  Act,  combine  under  Chder  XVIL  r.  1. 
in  his  statement  of  claim,  any  claim  in  respect  of  any  other  cause  of 
action.  Though  this  remedy  is  only  given  to  a  plaintiff  who  proceeds 
within  six  months  after  the  bill  falls  due,  it  has  been  decided  that  a  writ 
issued  under  the  Act  more  than  six  months  after  the  bill  or  note  is  due, 
though  irregular,  is  not  void,  and  the  irregularity  may  be  waived  by  the 
defendant  (Maltby  v.  MnrreUt,  6  H.  &  N.  813  ;  29  L.  J.  Ex.  377),  or  it 
may  be  amended  by  the  Court  or  a  judge.  (Leigh  v.  Baker,  2  C.  B. 
N.  8.  367.) 

A  party  proceeding  under  the  Bills  of  Exchange  Act  has  this  ad- 
vantage over  one  who  speciaUy  indorses  his  writ  and  proceeds  under 
Order  III.  r.  6.  In  the  former  case  the  onus  is  cast  upon  the  defendant 
of  coming  to  the  Court  in  the  first  instance,  and  upon  his  affidavits,  ob- 
taining leave  to  appear  and  defend,  but  in  the  latter  case,  it  is  the  plaintiff 
who  has  to  commence  by  filing  an  affidavit,  verifying  his  debt  and 
asking  for  final  judgment,  and  it  is  only  then  the  defendant  is  called  on 
to  disclose  facts  entitling  him  to  defend.  Again,  there  is  another  not  un- 
important difference  between  the  two  procedures.  A  party  defending 
under  the  Bills  of  Exchange  Act  obtained  an  absolute  right  to  defend  by 
paying  into  Court  the  sum  indorsed  on  the  writ ;  but  in  the  case  of  a 
specially  indorsed  writ  the  defendant  has  no  such  right,  and  final  judg- 
ment may  be  signed  against  him  though  he  is  willing  to  pay  the  money 
into  Court  In  practice,  however,  this  would  only  in  very  exceptional 
cases  be  done ;  and  if  the  defendant's  affidavits  show  anything  like  a 
bond  fide  defence,  the  inclination  of  the  Court  is  always  to  admit  him  to 
defend.  (See  Berridge  v.  Roberts^  W.  N.  1876,  86 ;  RHnnaele$  v. 
Meiqmta,  L.  E.  1  Q.  B.  D.  416 ;  45  L.  J.  Q.  B.,  C.  P.  k  Ex.  D.  407  ; 
Uoydi'  Banking  Co,  v.  Ogle,  L.  K.  1  Ex.  D.  262  ;  45  L.  J.  Q.  B.,  C.  P.  k. 
Ex.  D.  606.) 

{b)  By  the  19  &  20  Vict.  c.  97,  s.  6,  "  No  acceptance  of  any  bin  of 
exchange,  whether  inland  or  foreign,  made  after  the  31st  day  of 
December,  1856,  shall  be  sufficient  to  bind  or  charge  any  person,  unless 
the  same  be  in  writing  on  such  bill,  or,  if  more  than  one  pctft  of  8U(^  Inll, 
on  one  of  such  parts,  and  copied  by  the  acceptor  or  some  person  duly 
authorised  by  him."  A  drawee  of  a  biU  may  accept  conditionally, 
though  the  holder  is  not  bound,  as  against  previous  parties,  to  take  soch 
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2.  The  defendants  are  merchants  and  commission  agents,  claim  on 
carrying  on  business  at  Hong  Kong.  oril^ 

—  coDBidera- 

acceptance  (Petit  v.  Benson,  Comb.  452) ;  but  if  the  acceptance  was  in   tion. 
fact  conditional,  it  wiU  not  support  the  allegation  of  an  absolute  accept- 
ance though  the  condition  has  been  performed.    (Langiton  ▼.  Comcy, 
4  Campb.  176  ;   Suxin  ▼.  Cox,  1  Marsh.  176.)    If,  however,  the  drawee   Conditional 
has  accepted  on  condition  of  an  extension  of  time  for  payment,  the   acceptance, 
holder  may  sue  as  on  a  biU  accepted  payable  at  the  postponed  date. 
{RrnsMeU  ▼.  PkiUim,  14  Q.  B.  891.)    There  may  be  an  acceptance  of  a   Effect  of 
bin  before  it  is  filled  in,  and  an  acceptance  of  a  blank  bill  is  an  authority   acceptance 
to  the  drawer  to  fill  it  up  witb  any  sum  covered  by  the  stamp  {Armfield   of  blank 
T.  ABpart,  L.  J.  27  Ex.  42) ;  and  such  acceptance  binds  the  acceptor  to   bill. 
an  innocent  holder  for  value  ^ough  tbe  drawer  may  have  issued  tne  biU 
imMoperlj,  or  after  a  lapae  of  twelve   years   {Montagu  v.  Perkint, 
L.  J.  22  C.  P.  187),  and  in  such  a  case  the  Statute  of  Limitations  is  no 
defence.  (&C.) 

A  bill  of  exchange  drawn  genendly  may  be  accepted  in  either  of  the  f  ol-   Throe 
lowing  ways,  viz.,  either  generally,  or  payable  at  a  particular  banker's,  or   forms  of 
ata  psrticalar  banker's  and  not  elsewhere.  If  the  drawee  accepts  generally   acceptance, 
he  undertakes  to  pay  the  biU  at  maturity  when  presented  to  him.    If  he   and  effect 
accepts  payable  at  a  banker's,  he  undertakes  to  pay  the  bill  at  maturity   of  each. 
iHien  prescnited  either  to  himself  or  at  the  banker's.    If  he  accepts  pay- 
able at  a  banker's  and  not  elsewhere,  he  contracts  to  pay  the  bill  at 
maturity  provided  it  is  presented  at  the  banker's,  but  not  otherwise. 
{EUMtead  r.  Skeiton,  5  Q.  B.  86  &  93.)     It  f oHows  from  this  that  it  is  only 
when  the  acceptor  has  made  the  bill  payable  at  a  particular  banker's 
tod  not  elsewhere,  that  in  an   action  against  him  it  is  necessary  to 
aver  in  the  statement  of  claim  and  prove  at  the  trial  a  presentment  for 
payment  at  the  place  named.    (Ihyle  v.  Bird,  6  B.  &  C.  531.)    In  the 
case  of  a  general  acceptance,  or  even  an  acceptance  payable  on  demand 
at  a  particiilar  banker  s,  in  an  action  against  the  acceptor ,  it  is  not  neces- 
mj  to  aver  and  prove  a  presentment  for  payment ;  and  it  has  even 
beoi  held  that  if  the  holder  neglects  to  present,  and  the  banker's  at 
whose  hoose  the  biU  is  made  payable  genendly  fail  with  money  of  the 
aoontor  in  their  hands,  the  acceptor  is  not  thereby  discharged.    (Turner 
y.Atfden,  4  B.  &  C.  1 ;  ydrton  v.  EUam,  2  M.  &  W.  461.) 

One  partner  in  a  trading  partnership  can  bind  his  fellow  partners   Acceptancs 
by  accepting  a  bill  in  the  name  of  the  firm  ;  but  the  implied  power  of   by  part- 
one  partner  to  bind  the  others  by  his  acceptance,  or  for  the  matter  of  ners. 
that,  by  his  indorsement  of  bills,  does  not  extend  to  partnerships  other 
than  for  trading  purposes,  such  as  a  firm  of  solicitors.    (Hcdley  v.  Bain- 
hyiM^  3  Q.  B.  316  ;  Forrter  v.  Machreth,  L.  R.  2  Ex.  163.) 

It  has  been  held  that  where  one  partner  accepts  a  bill  intending  to  bind 
the  partaership,  it  is  necessary  that  he  d^ould  have  accepted  in  the  name  of 
the  firm,  so  that  the  name  of  the  firm  appears  on  the  face  of  the  bill.    An 
action  cannot  be  maintained  against  the  firm  where  one  partner  signs  his 
ovn  name  only  although  the  proceeds  are  in  reality  applied  to  partner- 
ship purposes  (^Nicholson  v.  JtickettSj  L.  J.  29  Q.  B.  55),  for  no  person 
«m»e  name  or  the  name  of  whose  firm  does  not  appear  on  the  bill, 
can  be  made  liable  on  it.    (Beckam  v.  Brake,  9  M.  &  W.  79,  92,  96  ; 
MUet*  Claim,  L.  B.  9  Eq.  635.)     The  firm  will  be  liable  on  the  bill   Where 
(that  is,  where  it  is  accepted  by  a  partner  in  their  name)  although   partner 
the  proceeds  were  not  in  fact  applied  to  partnership  purposes,  and   accepts  in 
were  never  intended  by  the  partner  accepting  the  bill  to  be  so  applied,   hu  own 
prorided  always  the  plaintiff  was  not  a  party  to  this  fraud  ;  but  the  unex-   name,  firm 
plained  fact  that  a  partnership  security  has  been  received  from  one  of  not  liable. 
the  partners  in  discharge  of  a  separate  claim  against  him,  is  a  badge  of 
fnnd,  or  of  such  palpable  negligence  as  amounts  to  fraud,  which  it  is  in- 
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bill  and 
original 
oonndeiH' 
tion. 


3.  For  several  years  prior  to  the  month  of  June,  1875,  the 
plaintiffs  had  been  in  the  habit  of  consigning  goods  to  the 
defendant  for  sale  as  their  agents,  and  the  defendants  had  been 
in  the  habit  of  consigning  to  the  plaintiffs  for  sale  as  their 
agents ;  and  each  party  always  received  the  price  of  the  goods 
sold  by  him  for  the  other;  and  a  balance  was  &om  time  to 
time  struck  betw^een  the  parties  and  paid. 

On  the  Ist  of  June,  1875,  the  moneys  so  received  by  the  de- 
fendants for  the  plaintiffs,  and  remaining  in  their  names,  largely 
exceeded  the  moneys  received  by  the  plaintiffs  for  the  de- 
fendants, and  a  balance  of  £ was  accordingly  due  to  the 

plaintiffs  from  the  defendants. 

4.  On  or  about  the  10th  of  June,  1875,  the  plaintiflfe  sent 
to  the  defendants  a  statement  of  the  accounts  between  them, 
showing  the  said  sum  as  the  balance  due  to  the  plaintiff  from 
the  defendants,  and  the  defendants  agreed  to  the  said  statement 

of  accounts  as  correct,  and  to  the  said  sum  of  £ as  the 

balance  due  by  them  to  the  plaintiff,  and  agreed  to  pay  interest 
on  such  balance,  if  time  were  given  to  them. 

5.  The  defendants  requested  the  plaintiffs  to  give  them  three 


Directors 
of  joint- 
stock, 
mining, 
andraUway 
companies 
have  no 
jjower  to 
accept  bills. 


Acceptance 
by  agents. 


cmnbent  on  the  party  who  takes  the  security  to  remove  by  showing  either 
that  the  party  from  whom  he  received  it  acted  with  the  authority  of  the 
rest  of  his  partners,  or  that  he  himself  had  good  reason  to  believe  so. 
{Levcrson  v.  Lane,  13  C.  B.  N.  S.  278  ;  L.  J.  32  C.  P.  10 ;  Heilbiit  v. 
Nevil,  L.  R.  4  C.  P.  354 ;  affirm,  in  Ex.  Ch.  L.  R.  5  C.  P.  478.) 

There  is  no  implied  authority  in  a  director  of  a  joint-stock  company, 
not  being  a  trading  partnership,  to  accept  bills  on  the  part  of  the  com- 
pany {Braniah  v.  Roherti,  3  Bing.  N.  U.  963) ;  nor  is  there  any  such 
authority  in  the  directors  of  a  mining  company  to  bind  the  shareholders 
by  making  notes  or  accepting  bills.  {DUMnson  v.  VcUpy,  10  B,  Sc  C. 
128.)  A  railway  company  incorporated  in  the  usual  manner  cannot 
draw,  accept,  or  indorse  bills  {BatemanT.  Mid-  Wales  Railway  Co.,  L.  R. 

1  C.  P.  499)  ;  nor  has  a  company  incorporated  under  the  Companies  Act, 
1862,  this  power,  unless  it  is  given  by  the  memorandum  and  articles 
of  association.  {Perntvian  Hallway  Co,  v.  Thames  and  Mersey  Marine 
Insurance  Co.,  L.  R.  2  Ch.  617.) 

An  agent  accepting  a  bill  must  be  careful  to  make  the  fact  of  his 
agency  appear  on  the  face  of  the  biU,  for  the  law  is  that  an  agent  will 
be  personally  liable  to  third  persons  by  drawing,  indorsing,  or  accei>ting 
in  his  own  name,  unless  he  unequivocally  iOiiow  on  the  face  of  the  writing 
that  he  signs  only  in  a  ministerial  capacity.    (See  Thomas  v.  Bishop, 

2  Str.  965  ;  Onrn  v.  Van  Oster,  10  C.  B.  318  ;  Mare  v.  Charles,  25  L.  J. 
Q.  B.  119.)  Where  an  agent  acting  within  his  authority  accepts  a  bill 
for  his  principal,  the  latter  is  of  course  bound ;  but  a  person  may  be 
bound  though  he  has  not  himself  accepted,  nor  has  his  agent  done  so 
for  him,  for  if  the  drawee  accredit  the  biU  by  acknowledging  the  hand- 
writing of  the  acceptance  to  be  his,  before  the  plaintiff  took  it,  he 
cannot  afterwards  exonerate  himself  by  showing  that  the  acceptance  was 
forged.    {Leach  v.  Buchanan,  4  Esp.  226.) 
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months'  time  for  payment  of  the  said  smn  of  £ ,  and  the  claim  on 

plaintifb  agreed  to  do  so  upon  the  defendants  accepting  the  ^^  ^^ 
bills  of  exchange  hereinafter  mentioned.  co^era- 

6.  The  plaintiffs  thereupon,  on  the  15th  of  June,  1875,  drew  *io^ 

two  bills  of  exchange  upon  the  defendants,  one  for  £ and 

the  other  for  £ ,  both  payable  to  the  order  of  the  plaintiffs 

three  months  after  date,  and  the  defendants  accepted  the  bills. 

The  said  bills  became  due  on  the of  September,  1875, 

and  the  defendants  have  not  paid  the  bills,  or  cither  of  them, 
nor  the  said  sum  of  £ . 

The  plaintiffs  claim  £-. — ,  and  interest  until  judgment. 

Indorsee  against  Acceptor  of  a  Bill  of  Exchange  (a). 

1.  Messrs.  M.  N.  &  Co.,  on  the  1st  day  of  May,  1876,  drew  OUim  by 
a  bill  of  exchange  upon  the  defendant  for  £1000,  with  interest  ^^ 
at  the  rate  of  5  per  cent,  per  annum,  payable  to  the  order  of  acceptor, 
the  said  Messrs.  M.  N.  &  Co.,  one  month  after  date. 

2.  The  defendant  accepted  the  same. 

3.  Messrs.  M.  N.  &  Co.  indorsed  the  said  bill  to  the  plaintiff. 

4.  The  said  bill  became  due  on  the  4th  day  of  June,  1876, 
Irat  the  defendant  has  not  paid  it. 

The  plaintiff  claims  £1000,  and  interest  at  the  rate  of  5  per 
cent  trom  the  date  of  the  bill  until  judgment  (b). 

(a)  The  plaintifPs  title  to  sac  consists  in  this,  that  some  holder  of  the   What 
bQl its  indorsed  it  to  him,  and  then  delivered  to  him  the  bill  with  intent  to   necessary 
!       tnuufer  the  property.    The  intention  to  transfer  the  property  in  the  bill   to  const!- 
£       is  essential,  for  the  defendant  may,  if  he  can,  show  that  the  bill  was  tute  title 
^       nerer  dcdiTcred  to  the  plaintiff  as  indorsee,  but  only  as  agent  for  another,   by  endorse- 
{Adam»  t.  JoneSj  12  Ad.  k  E.  455,)  or  that  it  had  been  delivered  to  the   ment. 
plaintiff,  on  a  condition  which  had  not  been  complied  with.    (^Bell  v. 
In&ettre,  12  Q.  B.  317.)    In  the  form  given  above  there  is  only  one 
nmser  and  one  indorsee,  the  plaintiff ;  but  it  constantly  happens  in 
pncUce  that  on  a  bill  there  are  several  indorsers  and  several  indorsees ; 
tod  tins  being  so,  the  question  frequently  arises  whether  in  the  statement 
of  daim  it  is  necessary  to  set  out  the  fact  of  all  the  indorsements  one 
after  another.    Previously  to  the  Judicature  Acts  the  rule  was  that  where   How  en- 
the  first  indorsement  was  made  in  blank,  the  biU  became  payable  to   dorsement 
better,  and  the  holder  might  then  state  an  indorsement  from  the  payee   pleaded 
to  hixnself  directly,  though  there  were  intermediate  special  indorse-   where  in- 
meats  ( Walker  t.  Mac<Umald,  2  Exch.  527) ;  and  it  is  submitted  that   termediate 
tbeie  is  nothing  in  the  new  practice  to  alter  the  law  on  this  point,   transfers. 
Wheie,  however,  the  first  indorsement  is  not  in  blank,  but  is  a  special 
iodoTKment,  it  will  be  necessary  to  aver  an  indorsement  by  the  first 
indonee,  and  so  on  until  either  an  indorsement  in  blank  by  some  in- 
doner  is  obtained,  or  an  indorsement  direct  to  the  plaintiff ;  otherwise 
there  wo«dd  be  a  flaw  in  the  plaintiff's  title  to  sue  on  the  bill. 
(h)  In  the  absence  of  agreement,  biUs  of  exchange  and  promissory   Interest  on 

bills. 
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Defence 
''no  con- 
sidera- 
tion." 


Statement  of  Defence. 

1.  The  bill  of  exchange  mentioned  in  the  statement  of 
claim  was  drawn  and  accepted  under  the  circ^mistances  herein- 
after stated,  and  except  as  hereinafter  mentioned,  there  never 
was  any  consideration  for  the  acceptance  or  payment  thereof  by 
the  defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill,  it  was 
agreed  between  the  said  Messrs.  M.  N.  &  Co.,  the  drawers 
thereof,  and  the  defendants,  that  the  said  Messrs.  M.  N.  &  Co. 
shonld  sell  and  deliver  to  the  defendants,  free  on  board  ship, 

at  the  port  of ,  2000  tons  of  coals,  during  the  month  of 

,  and  that  the  defendants  should  pay  for  the  same  by  ac- 


cepting the  said  Messrs.  M.  N.  &  Co.'s  draft  for  £1000,  at  one 
month. 

3.  The  said  Messrs.  M.  N.  &  Co.  accordingly  drew  upon  the 
defendants,  and  the  defendants  accepted  the  bill  of  exchange 
now  sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to 
entitle  them  to  delivery  by  the  said  M.  N.  &  Co.  of  the  said 
2000  tons  of  coal  under  their  said  contract,  and  the  time  for 
delivery  has  long  since  elapsed ;  but  the  said  Messrs.  M.  X.  & 
Co.  never  delivered  the  same,  or  any  part  thereof,  but  have 


Interest  on  notes  cairy  interest ;  bat  there  is  an  important  distinction,  as  to  the  time 

bills.  from  whicn  the  payment  of  interest  runs,  between  the  cases  where  a  bill 

or  note  is  expressly  made  payable  with  interest  and  the  cases  where 

the  liability  to  pay  arises  by  implication  of  law.     The  distinction  is 

this,  where  the  bill  or  note  is  expressly  made  payable  with  interest,  it  is 

Sayable  from  the  date  of  the  note,  as  in  the  above  form  {Richards  t. 
liohardSf  2  B.  &  Ad.  447) ;  but  where  the  instrument  is  silent  as  to 
interest,  it  is  payable  only  from  the  time  when  the  instrument  became 
due.  Upon  a  Dili  or  note  payable  on  demand  generally,  not  speaijiDg 
interest,  interest  is  given  from  the  time  of  demand  proved  {Blanty  v. 
Hendricks,  2  W.  BL  760 ;  In  re  East  qf  England  Banking  Co.,  L.  B. 
n  £q.  308  ;  affirmed,  L.  R.  4  Ch.  14) ;  and  where  no  demand  is  proved, 
from  the  issuing  of  the  writ  (^Pierce  v.  Ibthcrgill,  2  Bing.  N.  C.  167.) 
The  indorsee  of  a  bill  may  sue  the  acceptor  for  interest  although  he 
has  taken  another  biU  from  the  defendant  for  the  amount  of  the  first, 
which  has  been  duly  paid.  {Lumley  v.  Musgrave,  4  N.  C.  9.) 
Rate  of  The  rate  of  interest  allowed  on  inland  bills  is  £5  per  cent.,  unless 

interest        another  rate  is  mentioned  in  the  bill  or  note.    {Kcene  v.  Keenc,  27  L.  J. 
chai^Seable.    C.  P.  88.)    On  foreign  bills  interest  is  recoverable  at  the  rate  of  interest 
at  the  place  where  the  bill  was  drawn,  accepted,  or  indorsed,  as  the 
case  may  be,  according  to  the  liabili^  of  the  party  sued.    (^AUsn  v. 
£emble,  6  Moore,  P.  C.  314 ;  Oibbs  v.  Fremont,  9  Ex,  25.) 
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always  lefiued  to  do  so,  whereby  the  consideration  for  the  de-  Defence 
fendant's  acceptance  has  wholly  foiled.  ** "°  ^^' 

5.  The  plaintifb  first  received  the  said  bill,  and  it  was  first  tion.*' 
indorsed  to  them  after  it  was  overdue. 

6.  The  plaintifb  never  gave  any  value  or  consideration  for 
the  said  bill. 

7.  The  plaintifib  took  the  said  bill,  with  notice  of  the  facts 
stated  in  the  2nd,  3rd,  and  4th  paragraphs  hereof. 

Eepli/. 

1.  The  plaintiff  joins  issue  upon  the  defendant's  statement  Reply, 
of  defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said 

bin  in  manner  following,  that  is  to  say,  on  the  day  of 

,  1876,  the  said  Messrs.  M.  N.  &  Co.  were  indebted  to  the 

plaintiff  in  about  £ ,  the  balance  of  an  account  for  goods 

Bold  firom  time  to  time  by  him  to  them.    On  that  day  they 

ordered  of  the  plaintiff  further  goods  to  the  value  of  about  £ , 

whidi  last-mentioned  goods  have  since  been  delivered  by  him 
to  ihem.  At  the  time  of  the  order  for  such  last-mentioned 
goods  it  was  agreed  between  Messrs.  M.  N.  &  Co.  and  the 
pUntiff,  and  the  order  was  received  upon  the  terms,  that  they 
should  indorse  and  hand  over  to  him  the  bill  of  exchange 
sued  upon,  together  with  various  other  securities  on  account 
of  the  said  previous  balance,  and  the  price  of  the  goods  so 

oriered  on  the  said of ,  1876.    Pursuant  to  such 

^greem^t,  the  said  bill  sued  upon  was  thereupon  on  the  same 
itf  indorsed  and  handed  over  to  the  plaintiff. 

Indorsee  against  Acceptor  on  a  Bill  accepted  payable  at  a 
particular  place,  and  not  elsewhere, 

1.  Measrs.  A.  B.,  on  the  1st  day  of  May,  1876,  drew  a  bill  cuim 
of  exchange  upon  the  defendant  for  £600,  payable  to  the  order  ^^^ 

of  the  said  Messrs.  A.  B.  one  month  after  date.  of  bUl  pay 

2.  The  defendant  accepted  the  said  bill,  making  the  same  *^j!Jj*^„ 
ptyable  at  Messrs.  J.  C.  &  Co.'s  banking  house,  L.  Street,  place. 
l4mdon,  and  not  otherwise  or  elsewhere. 

3.  Messrs.  A.  B.  indorsed  the  said  bill  to  the  plaintiff. 

4.  The  said  bill  became  due  on  the  4th  of  June,  1876,  and 
on  that  day  it  was  duly  presented  for  payment  at  Messrs. 
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J.  C.  &  Co.'s  banking  house,  L.  Street,  London,  afiirefnid,  and 

was  dishfjnoiired. 

The  plaintiff  claims  £100,  and  interest  from  the  4th  of 
June,  1876,  until  judgment. 


Indorsee  against  Drawer  for  Default  of  Acceptance  (a). 

Claim  1.  The  defendant,  on  the  Ist  day  of  May,  1876,  drew  a  bill 

^w  far    ^^  exchange  upon  C.  F.  of  Y.,  for  £1000,  payable  to  the  order 
nonaccept-  of  Messrs.  H.  F.  Brothers,  of  B.,  one  month  after  date. 

2.  The  said  Messrs.  H.  F.  Brothers  indorsed  the  said  bill  to 
the  plaintiff. 

3.  The  said  bill  was  duly  presented  to  the  said  G.  F.,  for 
acceptance ;  but  he  refused  to  accept  the  same. 


anoe  by 
drawde. 


Present- 
ment for 
acceptance. 


Present- 
ment of 
biU  payable 
a  certain 
time  after 
sight. 


(a)  A  presentment  for  accejrtance  is  not  necessary  except  in  the  cue 
of  bills  payable  at  or  after  sight  fBayley  on  Bills,  6th  ed.  215) ;  and  sinoe 
the  33  &  34  Vict.  c.  74,  s.  2,  assimilating  biUs  and  notes  payable  at  and 
fliter  sight  in  aU  respects  to  bills  payable  on  demand,  it  is  doobtfal 
whether  acceptance  is  even  necessary  in  this  case ;  but  as  the  drawee  is 
not  liable  on  the  bill  till  he  accepts  it,  it  is  always  desirable  as  aeon  as 
possible  to  present  the  biU  for  acceptance  that  his  name  may  be  got  on  to  it. 
The  drawee  may  require  that  the  biU  should  be  left  with  him  for  twenty- 
four  hours  before  determining  whether  he  will  refuse  or  accept  {Vkn 
Diemen's  Zand,  Bankof,  v.  Victoria,  Bank  of,  L.  R.  3  P.  C.  526, 543) ;  and 
even  though  the  drawee  may  have  put  his  name  on  to  the  bill, he  maj  cancel 
or  revoke  his  acceptance  before  he  parts  with  the  bill.  (Coxy.  ^Vvy, 
5  B.  &  Aid.  474.)  If  the  drawee  refuse  to  accept  the  bill  according  to  its 
terms,  an  action  on  the  bill  lies  against  the  drawer,  or  any  indorser,  im* 
mediately,  although  the  time  of  payment  is  not  come.  (^Mijford  t.  Mayer^ 
1  Doug.  55  ;  miifehead  v.  Wallufr,  9  M.  &  W.  506.)  But  to  ground  the 
action  as  against  the  drawer  or  any  indorser,  due  notice  of  the  refosal  to 
accept  must  be  given,  and  if  notice  is  not  given,  the  effect  is  that  the 
parties  liable  on  the  bill  are  discharged.  (Iloscoe's  Nisi  Prius,  13th  ed. 
366.)  In  the  statement  of  claim  the  presentment  of  the  biU  for  aoce^ 
ancc,  and  the  notice  of  dishonour  must  be  distinctly  averred  as  essential 
to  the  cause  of  action  ;  if  they  are  excused  on  any  ground  the  matter  of 
excuse  must  be  specially  averred.  {Burgh  v.  Legge,  6  M.  &  W.  418, 421.) 

As  already  stated,  a  biU  payable  at  a  certain  time  after  sight  or  at 
sight,  must  be  presented  for  acceptance.  This  is  necessary  in  order  to 
fix  the  time  of  payment,  for  the  sight  by  which  the  time  of  payment  is 
regulated,  is  that  of  the  drawee  when  the  bill  is  presented  to  him  for 
acceptance.  There  is  no  rule  requiring  a  bill  to  be  presented  for  accept- 
ance within  so  many  days  or  weeks  after  it  is  issued,  and  it  maj  Tery 
well  happen  that  a  biU  may  circulate  for  some  time  and  obtain  on  its 
back  the  names  of  half  a  dozen  indorscrs  before  it  is  seen  by  the  drawee 
and  before  therefore  it  has  been  accepted.  The  only  rule  upon  the  sub- 
ject is  that  the  bill  should  be  presented  for  acceptance  within  a  reason- 
able time,  but  what  a  reasonable  time  is,  depends  upon  the  circumstances 
of  each  case,  and  is  a  mixed  question  of  fact  and  law.  {MeUitk  t. 
Bawdon,  *J  Bing.  416 ;  Mvllick  v.  Badakmen,  9  Moo.  P.  C.  46.  See 
also  Chartered  Mercantile  Bank  of  India,  ^Jr.,  v.  Dicksony  L.  R.  S  P.  C. 
674.) 
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4.  Due  notioe  of  the  dishonoar  of  the  said  bill  was  given  to 
the  defendant^  bat  he  has  not  paid  the  amount  of  the  said  bill. 
The  plaintiff  claims : — 

Indorsee  against  Drawer  of  Bilh  of  Exchanye  (a), 

1.  The  defendant,  on  the  13th  day  of  April,  1877,  drew  two  Claim  by 
billfl  of  exchange  upon  Messrs.  G.  &  Co.,  one  for  £700  and  the  ^°^?J^ 
other  for  £750,  both  payable  to  the  defendant's  order  three  drawer 
months  after  date,  and  the  said  Messrs.  G.  &  Co.  accepted  the 

fSBii  bills. 

2.  The  defendant  indorsed  each  of  the  said  biUs  to  one 
7.  Q.,  who  indorsed  the  same  to  the  plaintiff. 

3.  The  said  bills  became  due  on  the  16th  day  of  July,  1877, 
"when  they  were  duly  presented  for  payment,  but  were  dishonoured. 

4.  Due  notice  of  the  dishonour  of  the  said  bills  was  given  to 
the  defendant ;  but  the  defendant  has  not  paid  the  same  or 
dthar  of  them. 

The  plaintiff  claims : — 

Statement  of  Defence. 

1.  The  bills  sued  on  were  drawn  by  the  defendant  for  the  Defence, 
accommodation  of  a  person  named  W.  G.,  and  the  defendant 
leeeived  no  value  or  consideration  for  drawing  the  same. 

2.  When  the  said  bills  became  due  they  were  in  the  hands  of  Acoommo- 
1  person  named  L.  V.,  to  whom  they  had  been  indorsed  by  the  f^^^ 
ttid  W.  G.    The  said  L.  Y.  claimed  only  £60  as  against  the  after 
4dbdaat  npon  the  said  bills,  and  it  was  agreed  between  the  ^^^^ 
ttid  L.  Y.  and  the  said  W.  G.  that,  upon  payment  by  the  defen-  value, 
^t  to  the  said  L.  Y.  of  £60,  the  said  bills  should  be  cancelled 

ttd  given  up  to  him.  The  defendant  paid  the  said  sum  of  £60 
to  the  said  L.  Y. 

8.  The  said  W.  G.  having  obtained  the  said  bills  from  the 
ttii  L.  Y.,  did  not  return  them  to  the  defendant  or  to  the  said 
L.  Y.,  bat^  without  having  any  right  so  to  do,  dealt  with  the 
Aid  bills,  and  transferred  them  to  the  plaintiff,  after  they 
became  due  as  aforesaid,  and  without  any  value  or  consideration. 

L  The  plaintiff  is  not  the  lawful  holder  of  the  said  bills,  and 
is  not  entitled  to  sue  the  defendant  on  them. 

(•)  Tlie  acceptor  is  the  party  primarily  liable  on  a  bill  of  exchange,  by   Acceptor 
ynSA  it  meant  that  the  holder  of  the  bill  at  the  time  it  falls  dne  mnst   primarily 
<Mk  payment  from  him  before  he  resorta  to  the  drawer  or  any  of  the  in-   Uable— 
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5.  The  defendant  denies  that  he  received  due  notice  of  the 
dishonour  of  the  said  bills  as  alleged. 

Ckim  by      Indorsee  against  Drawer  fon'  Default  of  Payment^  alleging  Notice 
^[?J^  of  Dishonour^  and  alternatively  excusing  Notice  of  Die- 

drawer  honour  (a). 

excusing 

notice  of  1.  On  or  about  the  21st  day  of  Maj,  1875,  the  defendant 

dishonour.    ^^^  ^  y^jy  ^f  exchange,  addressed  to  Messrs.  S.,  H.   &  Co., 


notice  of       dorsers,  where  there  are  indorsers.    The  drawer  and  indorsers  are  spoken 

dishonour,     of  as  being  sureties  for  the  payment  of  the  bill,  and  as  only  liable  on  the 

default  of  their  principal.    It  is  necessary,  therefore,  to  the  plaintiff's 

cause  of  action,  when  he  is  suing  on  a  bill  against  the  drawer  or  the 

indorsers,  that  he  should  duly  present  the  bill  for  payment  when  it  &ll8 

PfQggQ^.        due.    As  is  well  known,  on  bills  of  exchange  and  promissory  notes  days 

ment  for       ^^  grace  are  allowed ;  and  in  the  case  of  iidand  bills  or  notes  the  time  to 

payment present  a  bill  for  payment  is  on  the  third  day  after,  and  exclusiye  of  the 

(lays  of  *^y  ^^  becoming  due.    {TosuUt.  Lewis,  1  td.  Raym.  743.)    When  the 

grwi^^  last  day  of  grace  falls  on  a  Sunday  or  Christmas  Day,  or  on  a  Qood 

Friday,  or  on  a  Fast-day,  it  is  to  be  presented  on  the  day  next  h^ore 
those  respective  days  ;  but  by  the  Bank  Holidays  Act,  1871  (84  &  35 
Vict.  c.  17),  when  the  last  day  falls  on  a  bank  hoUday,  the  presentment 
Is  to  be  on  the  next  follorcing  day.  Presentment  must  be  made,  although 
the  acceptor  has  become  bankrupt,  and  where  he  is  dead,  it  must  be 
made  to  his  executors  or  administrators,  or  if  there  be  none,  at  the 
house  of  the  deceased.  (Chitty  on  Bills,  9th  edit.  339.)  A  bill  payable 
Where  pre-  at  a  banker's  must  be  presented  within  banking  hours  (Parker  t.  Gordon^ 
sentment  7  East.  385)  ;  but  presentment  to  a  banker's  clerk  at  the  cleaiing-hoase 
to  be  made,  is  sufficient  {Reynolds  y,  Chettle,  2  Camp.  596)  ;  and  presentment  at  eight 
in  the  eyening  at  the  private  residence  of  a  merchant  is  good.  (^Baretaf 
T.  Bailey,  2  Camp.  527.)  It  has  been  already  stated  (an^«,  167)  that 
where  a  bill  has  been  accepted  payable  at  a  particular  place,  in  order  ta 
charge  the  acceptor,  it  is  not  necessary  to  present  the  bill  for  payment  at 
that  place  unless  it  was  made  payable  there  and  not  elsewhere  ;  but  in 
order  to  charge  the  drawer  or  any  indorser,  it  is  otherwise,  for  where  a 
biU  is  drawn  or  accepted  payable  at  a  particular  place,  the  drawer  or 
indorser  can  only  be  rendered  liable  upon  presentment  and  dishonour  at 
that  place.  {Oibb  t.  Mather,  8  Bing.  214  ;  Saul  r,  Jones^  28  L.  J.  Q.  B. 
37.)  In  an  action  against  the  drawer  or  indorser  not  only  must  the 
plaintiff  aver  due  presentment  for  payment  and  dishonour,  he  must  sJso 
aver  that  the  defendant  had  due  notice  of  the  same.  As  to  what  consti- 
tutes a  good  notice  of  dishonour,  eecpast,  192-193. 
What  ex-  {a)  Notice  of  dishonour  to  the  draiver  is  unnecessary,  if  he  had  not  at 

cases  from    the  time  of  drawing,  or  before  the  time  of  the  bill  becoming  due,  any  effects 
notice  of       either  in  the  hands  of  the  drawee  or  consignee,  or  on  meir  way  to  him 
dishonour.     (Bickerdike  v.  Bolman,  2  Smith,  L.  C,  7th  ed.  50) ;  nor  a  reasonable 
expectation  of  having  any.     {Claridae  t.  DaUon,  L.  M.  &  S.  226.)    The 
Courts,  however,  are  disinclined  to  dispense  with  notice  of  dishonour, 
and  evidence  that  the  drawer  had  any  effects  in  the  hand  of  the  acceptor, 
^ough  he  owes  him  for  more  than  the  value  of  those  effects  {Blaehham  t. 
Daren,  2  Camp.  503),  will  necessitate  an  averment  and  proof  of  notice 
of  dishonour  ;  and  in  general  where  the  drawer  woiUd  have  any  remedy 
over  against  a  third  person  (as  in  the  case  of  a  bill  drawn  for  the  accommo- 
.  dation  of  a  person  to  whom  he  endorses  it)  notice  must  be  allied.  ( Cory 
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whereby  he  required  them  to  ]>ay  to  the  defendant  or  his  order  ciaim  by 
2500  francs  three  months  after  date.  indorsee 

against 

2.  The  said  Messrs.  S.,  H.  &  Co.  accepted  the  said  bill.  drawer 

8.  The  said  bill  of  exchange  was  afterwards  indorsed  by  the  ^^fl*""^ 
defendant  to  the  plaintiff.  dishonour. 

4.  The  said  bill  was,  at  maturity,  duly  presented  by  the  plain- 
tiff to  the  said  Messrs.  S.,  H.  &  Co.  for  payment,  and  was 
dishonoured  by  them. 

5.  Due  notice  of  the  dishonour  of  the  said  bill  was  given  to 
the  defendant. 

6.  If  due  notice  of  dishonour  was  not  given  to  the  defen-  Statement 
danty  the  plaintiff  says  that  the  said  S.,  H.  &  Co.  had  no  effects  excusing 
of  the  defendant  in  their  hands  wherewith  to  pay  the  same  at  jotice  of 
any  time  during  the  currency  of  the  said  bill,  nor  had  the  de- 
fendant any  reason  to  believe  that  they  would  pay  the  said 

Un,  nor  has  the  defendant  sustained  any  damage  by  reason  of 
not  having  had  notice  of  the  dishonour  of  the  said  bill. 

7.  The  said  bill  has  never  been  paid. 
The  plaintiff  claims  £ 


i.Soatt,  S  B.  &  Aid.  619  ;  Zaffitfe  v.  Slatter,  6  Bing.  623.)     "The  rule 
ii  that  when  a  person  is  entitled  to  notice  of  diwonour,  no  excuse  Ih 
loflldent  to  obviate  the  necessity  of  such  notice,  unless  the  defen- 
dant can  hare  no  remedy  oyer."    (Brett,  L.  J.,  in  Turner  v.  Samson^ 
4IL.  J.  Q.  B.,  C.  P.  &  Ex.  D.  167.)    The  doctrine  already  stated,  as 
applied  to  the  case  of  a  drawer,  will  not  be  extended  to  aa  indarser, 
VQM»  the  facts  make  it  quite   clear  to  an  absolute  certainty  that 
mA  indonier  could    not  have  been  damnified  hy  want  of  notice. 
{fhtterr.  Parker,  461j,  J.  Q.  B.,  C.  P.  &  Ex.  D.  77.)  Whenever  the  want  of  Clrcum- 
Bodoe  IB  excused,  the  circumstances  relied  upon  as  the  excuse  must  be  stances 
itatod  in  the  statement  of  claim  {Burgh  v.  Leffge,  5  M.  &  W.  418) ;  but  a  excusing 
BUM  delay  in  giving  notice  of  dishonour,  unavoidable  or  reasonable,  in  non-notice 
Uie  eiiemnstances  of  the  particular  case  need  not  be  specially  excused,  to  be  stated 
^  may  be  averred  as  ooe  notice  of  dishonour.    (Firth  v.  ITinuhy  8  in  plead- 
KkO.  387  ;  Lundie  v.  RoherUan,  7  East,  231.)    The  effect  of  a  promise  ing. 
tD  pay  a  dishonoured  bill  has  been  stated  thus  by  Byles,  J. :  "A  promise  ^  .         . 
to  p^  may  operate  either  as  evidence  of  notice  of  dishonour,  or  as  a  prior  ^**^®^  ®^* 
diapoiflation,  or  as  a  subsequent  waiver  of  notice.    Whether  made  ^ter, 
or  even  before,  the  time  for  giving  notice  has  expired,  a  promise  to  pay 
ii  always  evidence  from  which  a  jury  may  infer  due  notice.    But  even 
where  the  evidence  is  conclusive  to  show  that  due  notice  was  not  given, 
or  where  the  jury  refuses  to  draw  the  inference  that  it  was  given,  yet 
A  pRimise  to  pay  made  mthin  tlie  time  for  giving  notice  is  a  (Sspensing 
wifli  notice,  and  made  after  that  time  is  a  waiver  of  notice."    {Cordery 
T.  OoMUe,  L.  J.  82  C.  P.  210.)     Where  a  promise  to  pay  is  relied  on  as 
ocuting  notice  of  dishonour,  it  ought  to  be  expressly  alleged  in  the 
ititenient  of  claim  either  as  a  dispensing  with  notice  or  a  waiver  of 
notice.    See  also  on  this  subject  Ba^  v.  Gilbert,  30  L.  J.  Ex.  170, 172. 
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Statement 
of  defence. 


Statement  of  Defence. 

1.  The  defendant  denies  that  he  indorsed  the  bill  mentioned 
in  the  statement  of  claim  to  the  plaintiff.  He  indorsed  it  to 
one  M.  W.,  who  indorsed  the  same  to  the  plaintiff  long  after 
it  became  due. 

2.  It  was  presented  for  payment  by  the  said  M.  TV.,  who 
was  aware  that  only  S.,  H.  &  Co.  were  liable,  they  having 
received  the  proceeds  thereof,  and  for  whose  accommodation  it 
was  drawn  and  discounted  by  the  said  M.  W. 

8.  Defendant  denies  that  notice  of  dishonour  was  duly  given 
to  him. 

4.  The  defendant,  and  the  said  M.  W.,  had  every  reason  and 
right  to  expect  that  S.,  H.  &  Co.  would  pay  the  same. 

5.  The  plaintiff  never  gave  any  value  or  consideration  for 
the  said  bill,  and  took  it  with  notice  of  the  premises. 


Piiyee 
against 
drawer 
where 
acceptor 
dead  at 
maturity 
of  bill. 


Payee 
against 
drawer 
where  pre- 
aentment 
for  pay- 
ment dis- 
pensed 
with. 


Payee  against  Drawer  for  Default  of  Payment  where  the  Acceptor 
was  deadf  and  no  Executor  or  Administrator  appointed  at  the 
time  the  Bill  became  due, 

1.  The  defendant,  on  the  1st  day  of  May,  drew  a  bill  of 
exchange  upon  one  A.  B.  for  £50,  payable  to  the  plaintiff  or 
his  order  one  month  after  date. 

2.  The  said  A.  B.  accepted  the  same. 

8.  Before  the  said  bill  became  due,  the  said  A.  B.  died,  and 
when  the  said  bill  fell  due,  no  person  had  become  executor  of 
the  will  of  the  said  A.  B.,  or  administrator  of  his  estate  or 
effects. 

4.  The  said  biQ  was  duly  presented  for  payment  at  the  last 
place  of  abode  of  the  said  A.  B.,  but  the  same  has  not  been  paid. 

5.  The  defendant  had  due  notice  of  the  premises,  but  he  did 
not  pay  the  said  bill. 

The  plaintiff  claims  £ 

Payee  against  Drawer  for  Default  of  Payment,  wJtere  the 
Defendant  dispensed  with  Presentment  for  Payment, 

1.  The  defendant,  on  the  1st  of  May,  1876,  drew  a  bill  of 
exchange  upon  one  C.  D.  for  £1000  payable  to  the  plaintiff  one 
month  after  date. 

2.  When  the  said  bill  became  due,  the  defendant  requested 
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the  plaintiff  not  to  present  the  said  bill  to  the  said  C.  D.  for  p^yee 
payment,  and  discharged  the  plaintiff  from  so  presenting  it.         against 

8.  The  said  C.  D.  has  not  paid  the  said  bill,  whereof  the  de-  where  pre- 
fendant  had  notice.  sentment 

4.  The  said  bill  still  remains  unpaid.  mei^dis- 

The  plaintiff  claims  :—  P«Med 

with. 

Drawer^  tchere  BUI  is  made  payable  to  his  Order,  against 

Acceptor. 

[The  plaintiff  has  proceeded  here  against  the  defendant  by  Drawer 

means  of  a   specially  indorsed  writ  under  Order  III.   r.  6,  JS^r. 

and  on  the  writ  the  bill  of  exchange  is  set  out.     He  then  where 

ddiyers  to  the  defendant  a  notice  in  lieu  of  statement  of  claim  plaintiff 

under  Order  XXI.  r.  4,  to  the  effect  that  his  claim  is  that  ceeded  by 

which  appears  by  the  indorsement  on  the  writ,  and  fixing  a  *  specially 

,         j»^  .  ,  -,  "        endorsed 

pace  of  trial.  J  writ. 

Statement  of  Defence. 

1.  The  defendant  says  that  he  accepted  the  bill  of  exchange  Defence  of 
mentioned  in  the  indorsement  of  the  writ  in  this  action  for  the  ^ij^ra. 
price  of  goods  sold,  and  to  be  delivered  by  the  plaintiff  to  the  tion. 
defendant,  and  that  there  was  no  other  consideration  for  the 
acceptance  or  payment  of  the  said  bill  of  exchange  by  the 
defendant. 

2.  That  the  defendant  was   always   ready  and  wiUing  to 
accept  delivery  of  the  said  goods  pursuant  to  his  contract  in 
that  behalf,  but  the  plaintiff  did  not  deliver  or  cause  to  be 
deUvered  the  said  goods  to  the  defendant  pursuant  to  his  con- 
tnct  in  that  behalf,  and  that  all  consideration  for  the  accept- 
ance or  payment  of  the  said  bill  by  the  defendant  wholly  failed 
timHigh  the  default  of  the  plaintiff  and  his  agents  in  not  dc- 
lifering  or  causing  to  be  delivered  the  said  goods  to   the 
tSefendant  pursuant  to  the  said  contract. 

Solder  of  a  Bill  against  the  Acceptor,  the  Diatver  and  Indoisers  Holder 

for  Default  in  Fagment  (a).  dSwer, 

1.  The  defendant  A.  B.,  on  the  20th  of  June,  1877,  drew  ^^^f 

^        . doners. 

(a)  A  statement  of  claim  of  this  kind  is  specially  allowed  by  the  new 
pTacdce.    Order  XVI.  r.  6  says  :  **  The  plaintiff  may,  at  his  option,  join 
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Holder 

againtt 

acceptor, 

drawer, 

and  indor- 

sen. 


a  biD  of  exchange  upon  the  defendant  C.  D.  for  £500»  pay- 
able to  the  order  of  the  defendant  E.  F.  one  month  after 
date. 

2.  The  defendant  C.  D.  accepted  the  same. 

8.  The  defendant  E.  F.  indorsed  the  said  bill  to  the  defen- 
dant G.  H.  before  the  same  became  due. 

4.  The  defendant  G.  H.  then  indorsed  the  said  bill,  and 
delivered  it  to  one  M.  N.,  who,  before  the  same  became  due, 
endorsed  and  delivered  it  to  the  plaintiff. 

5.  On  the  24th  of  July,  the  said  bill  fell  due,  and  it  was  duly 
presented  for  payment  to  the  defendant  C.  D. 

C.  The  defendant  C.  D.  fiEiiled  to  pay  the  said  bill. 

7.  Due  notice  of  the  dishonour  of  the  same  was  given  to  the 
defendants  A.  B.,  E.  F.,  and  G.  H. 

8.  The  said  bill  still  remains  unpaid. 

The  plaintiff  claims  against  all  the  defendants,  jointly, 
severally,  or  in  the  alternative  the  sum  of  £500, 
with  interest  at  the  rate  of  5  per  cent,  from  the 
24th  of  July,  1877,  until  judgment. 


Acceptor  of 
accommo- 
dation bUl 
against 
drawer  on 
implied  in- 
demnity. 


Acceptor  of  an  Accommodation  BUI  against  t/ie  Drawer  on  the 

impUed  Indemnity  (a). 

1.  The  plaintifiSs,  at  the  request  and  for  the  accommodation 
of  the  defendants,  on  the  20th  of  August,  1874,  accepted  two 
several  bills  of  exchange,  dated  the  18th  of  August,  1874,  for 
£1000  each,  respectivdy  drawn  by  the  defendants,  payable  to 
the  order  of  Messrs.  J.,  V.  &  Co. 

2.  The  plaintiffii,  as  the  defendants  at  the  time  of  the  accept- 
ance as  aforesaid  of  the  said  bills  for  their  accommodation  and 
at  their  request  well  knew,  accepted  the  said  bills  without  con- 
sideration either  from  the  defendants,  or  the  said  payees,  or 
any  one  else,  and  have  never  received  any  consideration  or 


as  parties  to  the  same  action  all  or  anj  of  the  persons  severaUj,  or  jointly 
ana  severaUy,  liable  on  any  one  contract,  including  parties  to  bUls  of 
excluuige  and  promissory  notes.'* 

(a)  Where  a  person  accepts  a  biU  without  consideration,  for  the  ac- 
commodation of  another,  there  is  an  implied  undertaking  by  that  other 
that  he  wiU  hold  him  harmless  on  the  bill,  and  that  if  the  acoeptor  be 
compiled  to  pay,  as  he  can  be  by  any  third  party,  he  will  indemiiify 
him. 
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Tafaie  from  any  one  in  respect  of  the  said  bills  or  their  accept-  Aooeptor  of 
ance  thereof.  aocommo- 

3.  The  plaintifiSs  afterwards  were  compelled  to  pay  in  respect  against 
of  the  said  bills  of  exchange  a  large  sum  of  money,  and  are  drawer. 
liable  to  pay  a  farther   sum   in  respect  thereof  to   Messrs. 
1¥.,  P.  &  Co.,  to  whom  the  said  Messrs.  J.,  V.  &  Co.  indorsed 
the  said  bills  respectively. 
The  plaintiJBs  daim  : — 

(1.)  To  be  repaid  the  moneys,  viz.,  £900,  so  paid  by  them  as 
hereinbefore  appears,  as  money  lent  to  the  defen- 
dants, and  as  money  paid  by  the  plaintiff  at  the 
request  of  the  defendants,  together  with  interest. 
(2.)  To  be  indemnified  and  held  harmless  by  the  defendants 
against  any  sums  which  they  the  plaintiff  arc  still 
liable  to  pay  to  the  said  holders  of  the  said  bills. 
(8.)  Such  further  and  other  relief,  &c. 

Foreign  BillB  of  Exohange  (a). 
Indorsee  against  Acceptor  for  Default  in  Payment. 

1.  On  the day  of  March,  1872,  at  Venice,  in  the  king-  Foreign 

4m  of  Italy,  Mr.  H.  B.,  by  his  foreign  bill  of  exchange  ^*^- 

-^ agaiiust 

acceptor. 
(«)  Foreign  bills  as  distinguished  from  inland  bills  arc  sach  as  are   A  bill  of 
^wn  or  payable  or  both  abroad.    A  bill  of  exchange  iapritnd  facie  an   Exchange 
ohod  bil^  and  therefore  in  the  case  of  an  action  brought  on  a  foreign  prima 
bin,  the  statement   of  claim  ought  to  state  that  it  is  a  foreign  bfil.    fa4-u 
(Byles  on  Klls,  12th  ed.  895.)     Foreign  bills  arc  often  drawn  in  parts,   inland. 
^  tbe  parts  tc^ther  making  what  is  caUed  a  set.    "  Examples  or  parts 
of  Uie  bm  are  made  on  separate  pieces  of  paper,  each  part  being  num- 
bend  and  referring  to  the  other  parts.    Each  part  contains  a  condition   How 
thit  il  shall  oontinne  payable  only  so  long  as  the  others  remain  unpaid,   foreign 
^liese  parts  dioold  ciitmlate  togeUier ;  or  one  may  be  forwarded  for  ac-   bills  are 
teptaaee  yrhaXe  the  oUier  is  deliyered  to  the  indorsee,  thus  relieving  him   drawn. 
TOi  the  necessity  of  forwarding  his  part  for  acceptance,  but  giving  him 
tlie  indorsee's  security  immediately,  and  diminishing  the  chances  of  losing 
the  bilL     Ereiy  transferor  is  bound  to  hand  over  to  his  transferee  aU 
the  parts  of  the  biU  in  his  possession."  (Byles  on  BiUs,  12th  ed.  390.)  The 
whue  set,  of  however  many  parts  composed,  constitutes  but  one  bill,  and 
the  regolar  payment  and  cancellation  of  any  one  of  the  parts  extin- 
guishes all.    But  as  betvireen  bond  fide  holders  for  value  of  different  \)Bxts 
of  the  aame  bill  he  who  first  obtains  a  title  to  his  part  is  entitled  to  the 
other  parts.     (^Holdmorth  v.  Hunter^  10  B.  &  C.  449.)    The  drawee 
dioold  accept  only  one  part,  for  if  two  accepted  parts  should  come  into 
the  hands  of  difl^ent  holders,  and  the  acceptor  should  pay  one.  he  might 
be  obliged  to  pay  Uie  other  parts  also.   (/&.)  For  the  law  regulating  the 
indonement,  acceptance  and  payment  of  foreign  bills,  see  Byles  on  Bills, 
12th  ed.  397—405. 
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Foreign       directed  to  the  defendant,  reqnired  tiie  defendant  to  pay  that 
^^  his  first  of  exchange  (second  not  paid)  to  the  order  of  himiirif, 

]^^^      for  £500  one  month  after  date, 
aocepior.  2.  The  defendant  dnlj  accepted  the  same. 

3.  The  said  Mr.  H.  B.  indorsed  the  said  bill  to  the  plaintiA. 

4.  The  said  bill  was  dnlj  presented  for  payment  at  matnritj, 
bnt  the  defendant  did  not  pay  the  same. 

The  plaintiffs  claims : — 

Statement  of  Defence. 

Defence.  1.  The  bill  of  exchange,  the  amount  of  which  is  aonght  to  be 

recovered  in  this  action,  was  accepted  by  the  defendant  for 
the  accommodation  of  his  son  H.  B.,  who  carries  on  busineBS- 
at  v.,  and  the^ defendant  never  received  any  consideration  what- 
soever for  the  acceptance  of  the  said  bill,  which  was  known  to- 
the  plaintiffs  before  such  bill  was  indorsed  to  them  by  the  said 
H.  B. 

2.  The  defendant  also  says  that  the  said  H.  B.  never  re^ 
ceived  any  consideration  from  the  said  plaintiffs  or  from  any" 
one  for  the  indorsement  of  the  said  bill. 
Statute  of        ^'  ^^^  defendant  further  says  that  the  plaintiff's  right  of 
limiution.    action  (if  any)  accrued  more  than  six  years  before  the  com- 
mencement of  this  action. 

1.  The  said  bill  was  indorsed  and  delivered  to  the  plaintifltf 
by  the  said  H.  B.  in  part  payment  of  the  sum  of  £650  tb 
dne  by  the  said  H.  B.  to  the  plaintiff  for  goods  sold  ani 
delivered. 

2.  As  to  the  4th  paragraph  of  the  statement  of  defence,  th^ 
plaintiff  says  that  when  the  cause  of  action  herein  accrued,  h^ 
was  an  infant,  and  that  he  commenced  this  action  within  siiafl 
years  after  he  attained  the  age  of  twenty-one  years. 

By  Indorsee  against  Imlorserfor  DefanU  in  Payment. 

Indoraee  1.  On  the day  of ,  1876,  at  Berlin,  in  the  Empire^ 

iSOTBcr  ^^  Germany,  Messrs.  C.  P.,  by  their  foreign  bill  of  exchangif 
directed  to  M.  0.,  required  the  said  M.  0.  to  pay  that  their^ 
first  of  exchange  (second  and  third  not  paid)  to  the  order  oi 
themselves  for  £100  two  months  after  date. 
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2.  The  said  M.  0.  duly  accepted  the  said  bill.  Foreign 

8.  Messrs.  C.  P.  indorsed  the  same  to  the  defendant.  ^^"*- 

4.  The  defendant  indorsed  the  said  bill  to  the  plaintiff.  Indowee 

5.  At  matority  the  said  bill  was  duly  presented  for  payment,  indoraer. 
and  was  dishonoured. 

6.  The  said  bill  was  thereupon  duly  protested  for  non-pay- 
ment thereof. 

7.  Due  notice  of  the  dishonour  of  the  said  bill  and  of  the 
protest  for  non-payment  was  given  to  the  defendant. 

8.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims,  &c. 

Promissory  Notes  (a). 
Payee  against  Maker  for  Default  of  Payment. 

1.  The  defendant,  on  the  Ist  day  of  July,  1876,  by  his  Promissory 
pomissoiy  note  promised  to  jMiy  to  the  plaintiff  £100  two  "°*«®- 
months  after  date.  Payee 

against 

2.  The  said  note  became  due  on  the  4th  of  September,  1876,  dealer, 
but  the  defendant  has  not  paid  the  same. 

^ J      ^^^^^^^^         M    I    .  M  MM  I ■      l_       ■  ■    _     J  —_  _       ■     ■      _         _■    ^m.     .-J !■■  !■-!-  

(«)  At  common  law  a  promiflaorj  note  was  not  a  negotiable  instrument 
h^  odIj  eridence  of  a  debt ;  but  by  the  statute  8  &  4  Anne,  c.  9,  promis- 
wiy  notes  were  made  negotiable.    By  7  Qteo,  4,  c.  6,  s.  3,  promissory 
Botes  for  less  than  £5  payable  to  bearer  on  demand  are  prohibited.     It   Qucere,  is 
h»  been  made  a  question  whether  a  note  payable  to  the  maker's  order  is  note  pay- 
t  promissory  note  withm  the  statute  of  Anne,  and  negotiable.     {Flight  able  to 
▼.  Madean,  16  M.  &  W.  51  ;  Wood  v.  Mytton,  10  Q.  B.  805.)    It  is,  how-  maker's 
ever,  agreed  that  when  such  note  is  indorsed,  it  then  becomes  a  note  order 
P^able  to  bearer  or  to  the  indorsee,  or  Ms  order,  according  as  the  in-  negotiable  ? 
<loi8ement  is  in  blank  or  to  a  named  person.     {Hooper  ^,  Williams, 
SSzch.  13  ;  Abiolom  y.  Marks,  11  Q.  B.  19.)    But  a  note  payable  to  an 
nooertain  payee  is  not  a  promissory  note.    (Cowie  v.  Stirling,  25  L.  J. 
Q.  B.  835.)    For  other  decisions  as  to  what  wiU  or  wiU  not  constitute 
•  promissory  note,  see  Watson  v.  Beans,  82  L.  J.  Ex.  137  ;  Holmes  t. 
/opv,  L.  R.  1  Q.  B.  876  ;  Miller  v.  Biddle,  14  W.  R.  110. 

m  an  action  against  the  maker  of  the  note  where  the  promise  to  pay  ^o  present- 
is  general,  no  presentment  to  the  maker  need  be  proved  {Exon  v,  RusseU,  jj^ent  need 
6  U.  &  S.  505)  ;  but  where  the  note  contains  in  the  body  of  it  (and  not  \^  averred 
^i^erdjf  in  a  m^erndtrandum  at  the  foot)  a  promise  to  pay  at  a  particular  ^s  a^inst 
place,  a  presentment  at  such  place  must  be  averred  in  the  statement  of  maker 
daim  C^anderson  v.  Bowes,  14  East,  500 ;  Sjrindler  v.  OreUett,  1  Ex.   unless 
384) ;  and  presentment  at  the  place  specified  must  be  proved,  though  the  payable 
maker  may  not  be  there  to  pay,  and  may  have  absconded  and  1^  no  ^^  |^  parti- 
effects  or  means  of  payment  there.    {Sands  v.  Clarke,  8  C.  B.  751.)    In  q^j^  place, 
aa  action  on  a  note  payable  on  demand,  a  demand  need  not  be  averred, 
fcr  the  action  itself  is  a  demand.    iRumbaU  v.  BaU,  10  Mod.  38.)  It  used  J*^*^^®  °^ 
to  be  otherwise  if  the  note  were  payable  after  sight ;  but  now  by  the  deinand, 
^  k  86  Vict.  c.  74,  s.  2,  bills  and  notes  payable  at  or  after  sight  are  ^^®?^** 

placed  exactly  on  the  same  footing  as  bills  or  notes  payable  on  demand.    ^®^  ^ 

averred* 
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Promiesory       ^^  plaintiff  claims: — 

notes.  £100,  and  interest  at  the  rate  of  5  per  cent,  firom  the  date 

^*y^  of  the  note  until  judgment. 

maker. 

Payee  against  Maker  an  a  Note  jMyabJe  by  Instalments^  where 
one  only  ofihs  Instalments  is  due  (a). 

Payee  1*  The  defendant  on  the  let  day  of  January,  ISTG,  by  his 

against        promissoiy  note  promised  to  pay  to  the  plaintiff  the  sum  of 
note  pay      £200  in  manner  following,  namely,  £100  on  the  let  day  of 

stelmente  *  ^^^"^^»  ^^ "^  5  £50  on  the  1st  day  of  March,  1876,  and  £50 
on  the  Ist  day  of  April,  1876,  respectively. 

2.  On  the  4th  day  of  February,  1876,  the  first  instalment  of 
£100  fell  due,  but  the  defendant  did  not  pay  the  same. 

The  plaintiff  claims,  &c. 

Defence  and  Counter-claim. 

Defence.  1.  The  defendant  says  that  before  he  signed  the  promisscHy 
note  mentioned  in  the  first  paragraph  of  the  statement  of  claim, 
he  had  had  a  wager  with  the  plaintiff  upon  the  result  of  the 
races,  and  the  defendant  lost  the  said  wager. 

2.  The  defendant  then,  at  the  plaintiff's  request,  signed  and 
gave  him  the  said  note  in  part  payment  of  the  amount  of  the 
aforesaid  wager,  and  the  same  was  the  only  consideration  for 
the  said  note. 

And  by  way  of  set-off  and  counter-claim,  the  defendant 
says: — 
Counter-  1.  On  the  4th  day  of  January,  1876,  the  plaintiff  drew  on 

the  defendant  a  bill  of  exchange  for  £200,  x)ayable  on  demand 
to  the  order  of  C.  D. 

2.  The  defendant,  at  the  request  and  for  the  accommodatio 
of  the  plaintiff,  and  without  receiving  any  consideration  for 
doing,  accepted  the  said  bill. 

8.  The  defendant   was   afterwards   compelled   to   pay  th 
amount  of  the  said  bill. 

The  defendant  claims  : — 

(1.)  To  be  repaid  the  sum  of  £200  so  paid  by  him. 

(2.)  Such  further  or  other  relief,  &c. 


(a)  A  note  of  this  kind,  one  made  payable  by  instalments,  is  within  th^-  ^ 
statute  of  Anne  and  negotiable.  (See  Oridge  v.  Sherborne,  11  M.  &  W^ 
374 ;  Oarlam  t.  Kmealey,  12  M.  &  W.  139.) 


claim. 
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1 .  The  plaintiff  denies  the  Ist  and  2nd  paragraphs  of  the  PromisBory 
defendant's  statement  of  defence.    He  says  that  the  said  pro- 
misBory  note  was  not  given  as  payment  or  part  payment  of  against 
any  bet  or  wager  made  between  the  plaintiff  and  the  defendant  maker  on  a 
on  the  result  of  the races,  but  was  given  by  the  defendant  able  by  in- 
to the  plaintiff  in  payment  of  money  lent  by  the  plaintiff  to  stalments, 
the  defendant.     Particulars  of  the  money  so  lent  have  been 
delivered  to  the  defendant. 

2.  As  to  the  defendant's  counter-claim,  the  plaintiff  does  not 
admit  that  he  drew  the  bill  of  exchange  mentioned  in  the  8rd 
paragraph  of  the  statement  of  claim  upon  the  defendant. 

3.  The  defendant  did  not  accept  the  said  bill,  nor  has  he 
paid  it. 

4.  If  the  defendant  did  accept  and  pay  the  said  bill  (which 
the  plaintiff  does  not  admit),  he  accepted  the  same  of  his  own 
accord,  and  not  at  the  request  or  for  the  accommodation  of  the 
plaintiff. 

The  defendant  joins  issue  upon  the  plaintiff's  reply. 

Indorsee  against  Maker  for  Default  ofPai/menf. 

1.  The  defendant,  on  the  lOth  day  of  October,  1877,  by  his  Indonee 
promiasory  note,  promised  to  pay  to  Messrs.  F.,  E.  &  Co.  or  ^^ 
orier  £300  two  months  after  date. 

2.  The  said  Messrs.  F.,  E.  &  Co.  indorsed  the  said  note  to 
theplamtiff. 

3.  The  said  note  became  due  on  the  14th  day  of  December, 
1877,  but  the  defendant  did  not  pay  the  same. 

The  plaintiff  claims,  &c. 

Indorsee  against  Maker  and  Indorserfor  Default  of 

Payment  {a), 

1.  The  defendant  A.  B.,  on  the day  of ,  1876,  by  indorsee 

his  promissory  note,  promised  to  pay  to  Messrs.  W.  &  C.  or  J^^j^,i 
^'tder  £100  one  month  after  date.  indoner. 


.  (c)  This  mode  of  joining  in  the  same  action  both  indorser  and  maker, 
^  aothorized  bj  the  new  practice.    (See  anU,  p.  177.)    In  an  action  on 
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PromiflBOiy 

note. 

Indorsee 

against 

maker  and 

indorser. 


I>efence  of 
alteration. 


Defence. 

No  presen- 
tation for 
payment. 

No  notice 
of  dis- 
hononr. 

Alteration. 


2.  Messrs.  W.  &  C.  indorsed  the  said  note  to  the  defendant 
CD. 

3.  The  defendant  C.  D.  indorsed  the  same  to  the  plaintiff. 

4.  At  maturity  the  said  note  was  duly  presented  for  pay- 
menty  but  was  dishonoured. 

5.  Due  notice  of  the  dishonour  of  the  same  was  given  to  the 
defendant  C.  D. 

6.  The  said  note  still  remains  unpaid. 

The  plaintiff  claims  against  the  defendants  A.  B.  and  C.  D. 
jointly,  severally,  or  in  the  alternative,  the  sum  of 
£100,  and  interest  from  the  date  of  payment  of  the  bill 
until  judgment. 

Statement  of  Defence  of  the  Defendant  A.  B, 

The  defendant  A.  B.  says  that  after  the  said  promissory 
note  was  made  as  alleged  in  the  1st  paragraph  of  the  statement 
of  defence,  and  after  it  was  issued,  it  was  materially  altered 
without  the  consent  of  the  defendant  A.  B.  by  the  time  for 
payment  being  altered  from  two  months  after  date  to  one 
month  after  date. 

Statement  of  Defence  of  the  Defendant  C.  D. 

1.  The  defendant  0.  D.  does  not  admit  the  allegations  of  the 
2nd  and  8rd  paragraphs  of  the  statement  of  claim. 

2.  He  denies  that  the  note  was  duly  presented  for  payment. 

3.  The  defendant  0.  D.  farther  says  that  due  notice  of  the 
dishonour  of  the  said  note  was  not  given  to  him. 

4.  After  the  making  of  the  said  promissory  note,  and  after 
it  was  issued,  it  was  materially  altered  without  the  consent  of 
the  defendant  C.  D.  by  the  time  for  payment  being  altered 
from  two  months  aft;er  date  to  one  month  after  date. 

Payee  against  Maker  of  the  Note  for  Default  of  Payment. 

[The  plaintiff  in  this  case  has  proceeded  by  specially  indorsed 
writ  under  Order  III.  r.  6.  The  promissory  note  sued  on 
appeared  on  the  &ce  of  the  writ.    Then  folloTS's] 


the  note  against  an  indorser,  the  plaintiff  must  allege  and  proYe  :  Ist, 
the  making  of  the  note ;  2nd,  the  indorsement  of  the  defendant;  .Srd, 
the  presentment  for  payment  at  the  place  specified,  if  any  is  specified  ; 
4th,  the  default  in  payment ;  and  6th,  dne  notice  of  dishonour. 
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Notics  in  lieu  of  Siaiemmt  of  Claim,  Promusory 

1.  The  plaintiff  claimg  principal  and  interest  due  on  the 
promissory  note  indorsed  on  the  ^Tit.  St 

2.  The  plaintiff  proposes  to  try  this  action  at  M.  maker 

^  -^    "^  "f  proceedini^ 

by  specially 

Statement  of  Defence,  ,„it. 

1.  The  defendant  says  that  there  never  was  any  value  or  Defence. 
consideration  for  the  making  or  delivering  of  the  said  note,  and 

the  {daintiff  has  always  held  the  same  without  any  value  or 
oonsideration  whatever. 

2.  Before  and  at  the  time  of  the  making  of  the  said  note, 
the  defendant  was,  as  the  plaintiff  well  knew,  the  managing 
diiector  of  the  B.  L.  S.  Co.,  Limited. 

3.  By  an  indenture  of  mortgage,  bearing  date  the  29th  day 
Hay,  187G,  the  plaintiff  advanced  to  the  said  company  the  sum 
of  £6500,  subject  to  the  covenants  and  provisions  of  the  said 
indenture. 

4.  By  the  said  indenture  the  plaintiff  covenanted  not  to 
call  in  the  said  sum  of  £6500,  or  any  part  thereof,  before  the 
year  1879,  provided  the  covenants  and  agreements  therein  con- 
tained were  performed  and  observed. 

5.  The  said  covenants  and  agreements  have  been  performed 
and  observed. 

6.  The  said  promissory  note  was,  as  the  plaintiff  well  knew, 
flttde  and  delivered  by  the  defendant  only  as  the  agent  for  and 
on  behalf  of  the  said  company  and  in  respect  of  and  as  collateral 
aecnrity  for  the  sum  of  £500,  part  of  the  said  sum  of  £6500 
tben  advanced  as  aforesaid. 

7.  It  was  agreed  between  the  plaintiff  and  the  defendant  as 
eoch  agent  as  aforesaid,  that  the  said  note  should  be  held 
^ject  to  the  covenants  and  provisions  of  the  said  indenture, 
and  that  the  defendant  should  not  in  any  way  be  personally 
liable  thereon. 

Reply. 

1.  The  plaintiff  joins  issue  on  the  statement  of  defence.  Reply, 
except  80  &r  as  it  admits  the  allegations  in  the  statement  of 

2.  As  to  the  indenture  of  mortgage  mentioned  in  the  8rd 
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Prominory   &nd  4th  paragraphs  of  the  statement  of  defence,  the  said 
note.  indenture  was  executed  prior  to  the  making  of  the  said  promis- 

Payee         g^jy  jj^^  ^j^^j  ^j^g  agreement  mentioned  in  the  7th  paragraph 
maker.        of  the  statement  of  defence,  even  if  made  (which  the  plaintifiT 
Beply.         denies),  was  contemporaneous  with  the  making  of  the  note,  and 
was  not  in  writing. 

8.  If  any  parol  arrangement  made  at  the  time  of  the  making 
of  the  said  promissory  note  can  be  gone  into  in  this  action,  the 
plaintiff  will  contend  that  such  arrangement  was  not  as  stated 
in  the  defence,  but  that  the  £500  secured  by  and  the  conside- 
ration for  the  said  note  was  advanced  by  the  plaintiff  to  the 
defendants  on  the  arrangement  that  the  defendants  or  the  said 
company  should  cover  over  a  yard  comprised  in  the  said  inden- 
ture with  an  iron  or  glass  roof,  and  that  the  said  note  for  £500 
shoulu  only  be  treated  as  subject  to  the  covenants  and  provi- 
sions of  the  said  mortgage  indenture  in  case  the  said  roof 
should  be  completely  constructed  within  twelve  months  from 
the  date  of  the  said  promissory  note. 

4.  The  said  roof  was  not  completed  within  the  said  time,  and 
has  not  yet  been  commenced. 

IndcTBee  cu/ainst  Maker  for  Non-payment  of  iwo  Notes  ^  and  far 

Money  Lent. 

Indorsee  1.  The  defendant,  by  his  promissory  note  made  and  dated  the 

J2b^        2nd  of  August,  1875,  promised  to  pay  to  one  A.  B.  or  his  order 
the  sum  of  £50  on  demand. 

2.  The  said  A.  B.  indorsed  the  said  note  to  the  plaintiff. 

3.  The  defendant,  by  his  promissory  note  made  and  dated 
the  10th  of  August,  1875,  promised  to  pay  to  one  M.  N.  or 
his  order  the  sum  of  £95  one  month  after  date. 

4.  The  said  M.  N.  indorsed  the  said  note  to  the  plaintiff. 

5.  The  note  mentioned  in  the  1st  paragraph  and  also  the  note 
mentioned  in  the  8rd  paragraph  fell  due  on  the  14th  of  Septem- 
ber, 1875,  but  the  defendant  has  not  paid  either  of  the  said  notes. 

6.  Between  the  month  of  February,  1875,  and  the  month  of 
August,  1875,  the  plaintiff  lent  to  the  defendant,  at  the  defen- 
dant's request,  sums  of  money  amounting  in  the  whole  to  £750. 
Particulars  of  the  amounts  lent  and  dates  have  been  delivered 
to  the  defendant. 

7.  Prior  to  and  at  the  time  of  the  plaintiff  lending  to  the 
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d^ndant  any  of  the  sums  of  money  mentioned  in  the  last  PromLnory 
paragraph,  it  was  agreed  by  and  between  the  plaintiff  and  the  ^°    * 
defendant  that  the  defendant  should  pay  to  the  plaintiff  in-  agamst 
teiest  at  the  rate  of  20  per  cent,  per  annum  upon  all  sums  so  lent  maker,  and 
and  adyanced,  and  there  is  now  due  and  owing  to  the  plaintiff  money  lent 
in  respect  of  the  said  interest  the  sum  of  £71  28.     Particulars  ^^^  ^^^^' 
of  such  interest  have  been  delivered  to  the  defendant. 

The  plaintiff  claims  : — 

(1.)  £145,  the  amount  of  the  two  promissory  notes  mentioned 
in  the  1st  and  3rd  paragraphs,  and  interest  thereon. 

(2.)  The  respective  sums  of  £750  and  £71  28. 


Bankers*  Ohequee  {a). 
Payee  of  Cheque  against  Drawer  far  Non-payment  of  Cheque. 

1.  The  defendant  on  the day  of ,  1876,  by  his  cheque  Bankers' 

or  order  for  the  payment  of  money  directed  to  Messrs.  C.  &  p^^^' 
Co.,  bankers,  required  them  to  pay  to  the  plaintiff  or  order  against 

, drawer. 

(«)  Cheques  on  bankers  resemble  biUs  and  notes  thus  far,  that  they  Difference 
«€  negodable,  so  as  to  entitle  the  holder  to  sue  the  drawer  or  indorser ;  between 
but  no  acceptance  is  necessary,  nor  are  there  days  of  grace,  and  the  cheques 
dttwer  is  the  principal  debtor,  as  the  maker  of  a  note,  and  not  a  surety  and  bills, 
tor  the  acceptor  as  in  the  case  of  biUs.    The  holder  of  the  cheque  cannot 
OQBpel  the  bankers  on  whom  the  cheque  is  drawn  to  pay  it  to  him,   Holder 
becuise  in  the  absence  of  any  express  undertaking  on  their  part,  ^ere  is  cannot 
Dopririty  of  contract  between  the  parties ;  but  if  the  bankers  refuse  to  compel  the 
|Mr,  the  holder*8  remedy  is  against  tbe  drawer  of  ^e  cheque,  and  the  bankers  to 
wners,  if  there  are  any  such.    If  the  bankers  have  improperly  refused  P^y  i^ 
toiiooocir  the  drawer's  cheque,  they  having  assets  of  his  in  hand,  they 
ue  liable  in  an  action  to  him.    (See  onto,  p.  146.) 

As  between  holder  and  <fra«w,  mere  delay  in  presenting  the  cheque  Effect  of 
^payment  short  of  six  years,  is  no  answer  unless  the  defendant  has  been  delay  in 
pR|io(nced  by  the  delay ;  as  by  the  failure  of  the  bank  after  the  drawing  presenting 
oftbecheqne.  iBoMjMonY.Hawh(ford,9Q.B.&2',  Lawn y. Rand,!,.  Z, 27   the  cheque. 
C.P.  76.)    If  in  consequence  of  such  delay  the  cheque  becomes  valueless 
\ij  the  failure  of  the  bank,  the  drawer  is  released  from  liability ;  and  in 
Wilder  to  avoid  this  risk,  the  bearer  must  present  it  either  nimsclf  or 
tktoagh  his  banker  on  the  day  following  the  day  of  receipt.    {Alexander 
T  BMreh/M,  7  M.  &  Gr.  1061.)    But  if  the  holder  of  the  cheque  does  not 
lire  ni  the  same  place  with  the  drawer,  he  may  send  it  to  his  banker  or 
^itlier  agent  by  the  post  of  the  next  day  after  he  receives  it.    However, 
^  between  holder  and  indorser  the  plaintiff  is  bound  to  show  greater 
^^iHgence  in  endeavouring  to  obtain  payment.    (3  Kent,  Com.  88, 104 ; 
-Ifipvfev.  Bromn,  4  N.  C.  266.) 

The  cheque  having  been  presented  and  dishonoured,  it  is  the  holdcr^s  Duty  of 
Wf,  if  he  intends  suing  either  the  drawer  or  the  indorser  on  the  dis-  the  holder 
■^OQiDared  cheque,  to  give  due  notice  of  dishonour ;  and  notice  of  dis-  upon  dis- 
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Cheques,      the  sum  of  £bO,  and  he  delivered  the  said  cheque  to  the 

Payee  plaintiff. 

5^^  2.  The  plaintiff  duly  presented  the  same  for  payment,  but  it 

was  dishonoured. 

3.  Due  notice  of  the  dishonour  of  the  said  cheque  was  given 
to  the  defendant. 

4.  The  said  cheque  still  remains  unpaid. 
The  plaintiff  claims,  &c. 

Indoriee  of  Cheque  agaimt  Indorserfor  Xonrpaymmt. 

Indorsee  1.  Messrs.  Y.  &  Co.,  on  the day  of ,  1877,  by  their 

iSoraer.      cheque  or  order  for  the  payment  of  money  directed  to  Messrs. 

,  bankers,  required  them  to  pay  to  the  defendant  or  order 

the  sum  of  £70. 
2.  The  defendant  indorsed  the  same  to  the  plaintiff. 
8.  The  said  cheque  was  duly  presented  for  payment,  and  was 
dishonoured. 

4.  Due  notice  of  the  dishonour  of  the  said  cheque  was  given 
to  the  defendant,  but  he  has  not  paid  the  same. 
The  plaintiff  claims  : — 

Statement  ofDefeme, 
iMenoe.  1.  The  said  cheque  was  not  duly  presented  for  payment.   On 

the  contrary,  the  plaintiff  kept  the  said  cheque  in  his  possession 
without  presenting  it  for  payment  an  unreasonable  time,  viz., 
one  month. 

2.  At  the  time  the  defendant  indorsed  the  cheque  to  the 
plaintiff,  Messrs.  Y.  &  Co.,  the  drawers  thereof,  had  a  consider- 
able balance  at  their  bankers  on  which  the  said  cheque  was 
drawn,  and  they  remained  in  good  credit  with  their  said  bankers 
for  three  weeks  after  that  time. 

3.  If  the  plaintiff  had  presented  the  cheque  for  pa}inentat 
any  time  within  three  weeks  after  the  defendant  indorsed  the 
same  to  him,  he  would  have  received  payment  thereof. 

4.  At  the  end  of  the  aforesaid  three  weeks  Messrs.  Y.  &  Co. 
were  adjudicated  bankrupt,  and  the  defendant  says  that  it  was 
altogether  due  to  the  unreasonable  delay  and  laches  of  the 

honour  of      honour  is  only  dispensed  with  in  the  case  of  the  drafter  where  the 
the  cheque,    drawer  had  no  effects  in  the  hand  of  the  banker,  and  had  no  reasonable 

expectation  that  the  cheque  would  be  paid.    (8eo  Oarew  t.  Dmektrarth^ 

L.  n.  4  Bx.  813.) 
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plamtiff  in  not  presenting  the  cheque  as  ahx^adj  set  oat;  that  cheqaes. 
the  same  was  not  paid.  Indorsee 

5.  The  defendant  did  not  receive  due  notice  of  the  dishonour  fff""*** 

.  •         ._    ,  indoner. 

of  the  said  cheque. 

Defence  setting  out  Want  of  Consideration^  Failure  of  Considera- 
iiony  Fraudy  <Crc.,  to  action  upon  a  Cheque,  where  Plaintiff 
proceeded  by  a  specially  indorsed  Writ,  and  delivered  a  Notice 
m  lieu  of  a  Statement  of  Claim. 

1.  This  action  is  brought  by  the  plaintiffs  as  executors  of  the 
said  W.  W.,  to  recoTer  the  sum  of  £300  and  interest  thereon, 
being  the  amount  of  a  cheque  alleged  by  the  plaintiff  to  have 
been  drawn  by  the  defendants  on  the  17th  of  November,  1875, 
(m  their  bankers,  the  London  and  Westminster  Bank,  South- 
wark  Branch,  in  favour  of  A.  W.,  the  brother  of  the  said 
W.  W.,  or  order,  and  to  have  been  indorsed  by  the  said  A.  W, 
to  the  said  W.  W.  (a). 

2.  The  defendants  do  not  admit  that  they  made  or  drew  the 
ttid  cheque. 

3.  The  defendants  deny  that  the  said  A.  W.  indorsed  the 
said  cheque  to  the  said  W.  W.  ;  and  they  say  that  the  plaintiffs 
we  not  executors  of  the  said  W.  W.,  or  the  lawful  holders  of 
the  said  cheque. 

4.  In  case  the  plaintifb  should  prove  that  the  said  cheque  was 
drum  and  indorsed  as  alleged  by  them,  then  the  defendants  say 
that  the  same  was  drawn  by  the  defendants  for  a  consideration 
iriudi  wholly  &iled  as  between  them  and  the  said  A.  W.,  and 
the  same  was  indorsed  to  the  said  W.  W.,  and  he  and  the 
I^amtiJDb  always  held  the  same  without  any  value  or  con- 
oderadon. 

5.  They  further  say  that  the  said  cheque  was  drawn  by  the 
defendants  in  consideration  and  on  the  condition  that  the  said 
A.  W.  would  forthwith  consign  and  deliver  to  the  defendants 
^96  quarters  of  malt  to  be  sold  by  them  for  the  said  A.  W.  for 


(a)  This  mode  of  commencing  the  defence  may  seem  objectionable,  and 
<>peQ  to  the  charge  of  prolixity  ;  but  it  is  necessitated  by  the  fact  that  a 
specially  endoTsed  writ  does  not  disclose  who  are  the  parties  to  the 
action  in  the  same  full  way  that  a  statement  of  claim  would  do,  and  as 
^  be  readily  seen  it  is  in  this  case  essential  to  the  appreciation  of  the 
^ieetol  the  subsequent  paragraphs  that  the  position  of  the  various  parties 
^  the  dieqne  should  be  defined. 
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Cheque.  reward  to  the  defendants,  and  upon  the  terms  that  the  defend- 
Defence  of  ants  should  be  at  liberty  to  pay  themselves  the  amount  of  the 
cG^dm-  ^^  cheque  out  of  the  proceeds  of  the  sale  of  the  said  goods  ; 
tion,  frand,  and  the  defendants  were  always  ready  and  willing  to  receive 
and  sell  the  said  goods  for  the  purpose  and  on  the  terms  afore- 
said ;  but  the  said  A.  W.  did  not  consign  or  deliver  to  the 
defendants  the  said  goods  as  aforesaid,  or  any  of  them. 

6.  The  said  W.  W.  had  notice  of  the  premises  when  the 
said  cheque  was  indorsed  to  him,  and  the  same  was  indorsed 
to  him,  and  he  and  the  plaintiff  always  held  the  same  without 
any  value  or  consideration,  and,  except  as  aforesaid,  there  never 
was  any  value  or  consideration  for  the  drawing  or  payment  of 
the  said  cheque  by  the  defendants. 

7.  The  defendants  further  say  that  they  were  induced  to 
draw  the  said  cheque  by  the  fraud  of  the  said  A.  W.,  and  the 
said  W.  W.  had  notice  thereof  when  the  said  cheque  was 
indorsed  to  him. 
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drawer. 
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Bearer  of  a  Grossed  Cheque  against  Drawer  for  Kofi-payment{a). 
1.  The  defendant,  on  the  1st  day  of  July,  1873,  by  his  cheque 
or  order  for  the  payment  of  money  directed  to  Messrs.  H.  &  F.» 
bankers,  required  them  to  pay  to  J.  O.  or  bearer  £20. 

(a)  The  law  on  the  subject  of  crossed  cheques  is  now  regulated  by  the 
statute  39  &  40  Vict.  c.  81.  By  sect.  4  where  a  cheque  bears  across  its 
fac«  an  addition  of  the  words  **  And  Company/*  or  any  iDt>breyiation  thereof, 
between  two  paraUel  transyerse  lines  or  of  two  panJlel  transverse  lines 
simply,  and  either  with  or  without  the  words  "  not  negotiable,**  that 
addition  shall  be  deemed  a  crossing,  and  the  cheque  shall  be  deemed  to 
be  oroued  genaraUy  ;  and  where  a  cheque  bears  across  its  face  an  addi- 
tion of  the  name  of  a  banker  either  with  or  without  the  words  "  not 
negotiable,**  that  addition  shall  be  deemed  a  crossing,  and  the  cheque 
shifil  be  deemed  to  be  erotted  specially^  and  to  that  banker.  Beet.  7 
declares  that  where  a  cheque  is  crosned  generally^  the  banker  shall  not 
pay  it  otherwise  than  to  a  banker  ;  but  where  it  is  crotsed  »peeialiyj  it 
must  not  be  paid  except  to  the  banker  to  whom  it  is  crossed  or  his  agent 
for  collection.  Sect  8  says,  "  Where  a  cheque  is  crossed  speciaUj  to 
more  than  one  banker,  except  when  crossed  to  an  agent  for  the  purpose 
of  collection,  the  banker  on  whom  it  is  drawn  shall  refuse  payment 
thereol**  Lawful  holders  of  uncrossed  cheques  are  authorized  to  cross 
them,  and  holders  of  cheques  crossed  generally  are  authorised  to  cross 
them  specially  (sect.  5).  The  bankers  on  whom  the  cheque  is  drawn  are 
liable  to  their  customer  if  they  pay  a  crossed  cheque  except  as  directed 
by  the  Act. 


Obnebal  Dbfskces  to  Actions  on  Bills,  Notes,  Aia>  Chbquks. 

Bef enoe  on        Tkfg  lass  of  the  bill,  feJ] — It  is  a  good  defence  to  an  action  on  a  biU  or 

biU,  ftc.        note  or  cheque  in  a  negotiable  state,  that  the  same  has  been  lost  or 

LossofbilL    <:tuinot  be  produced  by  the  plaintiff.    The  principle  of  this  defence  ia 

that  the  holder  of  a  negotiable  security  is  only  entitled  to  payment  on 
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2.  The  said  cheque,  before  presentment  for  payment,  was  Bearer  of 
duly  crossed  with  two  transverse  lines  with  the  words  "  And  crossed 
Oo."  inserted  between  them.  against 

.  djaver. 

production  of  it  for  Te-delireir  to  the  person  liable  to  pay.    As  how-   How  the 
-ever  this  defence  often  workea  great  injustice,  it  was  provided  by  the   defence  is 
C.  L.  P.  Act,  1864,  sect.  87,  "  in  case  of  any  action  founded  upon  a  bill   defeated. 
of  exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
Ooort  or  a  judge  to  order  that  the  loss  of  such  instrument  shall  not  be 
set  up,  pTOTided  an  indemnity  \a  given  to  the  satisfaction  of  the  Court 
or  jnoge  or  a  Master  against  the  claims  of  any  other  person  upon  such 
negotiable  instmment."    But  unless  he  avail  himself  of  this  enactment, 
the  plaintiif ,  where  the  defence  is  properly  pleaded — by  that  is  meant 
tpocaJlj  mod  distinctly  raised — cannot  recover  on  a  lost  bill  indorsed 
by  tbe  payee  without  proving  that  it  has  been  destroyed.    {Pierson  v. 
HnteMmaon,  2  Gamp.  211 ;  Hansard  v.  Robinson,  7  B.  &  C.  90 ;  Con- 
Jans  Stone  Quarry  Co,  v.  Parker,  L.  R.  3  C.  P.  1.) 

AUeration,'\--A  material  alteration  in  a  biU  even  though  made  by  a  Alteration 
stranger  ayoids  it,  even  in  the  hands  of  an  innocent  holder  for  value 
{Master  r.  MiMer,  2  H.  Bl.  140),  except  as  against  parties  consenting  to 
8Qd^  flJtention.   {Downes  v.  Hiehardson,  5  B.  &  Aid.  674.)   8ee  further, 
ate,  **  Alteration,"  p.  119. 

Want  of  eonsideration,y^li  is  said  that  bills  and  notes  are  presumed  Presump- 
iohare  been  given  for  consideration  ;  but  this  only  means  that  the  plain-  tion  of 
tiff  in  the  fint  Instance  need  not  aver  and  prove  that  any  consideration   considera- 
pamed,    U,  however,  the  fact  of  there  beii^  consideration  is  denied,  or  tion. 
any  anspidon  is  thrown  upon  the  bill,  then  the  plaintiff  must  show  that 
there  was  consideration  in  fact.    Want  of  consideration  alone  is  only  a  \^en  ^^nt 
defence  when  the  parties  to  the  action  are  the  parties  as  between  whom  ^f  ^^j^. 
there  was  the  alleged  want  of  consideration,  or  as  between  parties  who  gideration 
tie  hi  privity  with  them.     It  is  also  good  defence  between  remote  parties  ^  defence, 
irhete  the  bill  has  passed  without  consideration  through  the  hands  of 
the  intermediate  parties.   In  this  latter  case  care  must  be  taken  in  plead- 
ing the  defence  to  aver  want  of  consideration  at  each  step,  that  is,  at 
«Mh  iodOTsement  or  transfer  of  the  biU  or  note.  ( Whitaker  v.  Edmonds, 
I  A  ft  E.  638 ;  Hunter  v.  Wilson,  4  Ex.  489  ;  Low  v.  Chifney,  1  Bing. 
K.  C.  967.)    A  bonAfids  holder  for  value  is  not  affected  by  any  want  of 
«QBadenition  as  between  antecedent  parties  to  the  bill  or  note.    On  When  not  a 
the  lobjeet  of  consideration  the  recent  case  of  Currle  v.  Misa,  44  L.  J.  defence. 
Bx.94y  46  L.  J.  (H.  L.)  852,  is  of  importance.     There  it  was  decided 
thit  a  creditor  to  ^om  a  cheque  or  other  negotiable  security  is  g^ven  on 
loeoant  of  a  ^e-existing  debt,  holds  it  by  an  indefeasible  title,  whether 
it  be  a  lAeqne  or  bill  payable  at  a  future  time  or  on  demand. 

JBepMu  iif  consideration^ — This  is  a  good  defence  as  against  the  parties  When  ille- 
gnlty  of  the  illegality  or  those  privy  to  it,  and  also  as  against  all  those  gality  of 
to  ynaoL  Vdxsj  have  passed  the  bill  without  v/due ;  but  as  against  a  considera- 
iMfl  j^e  indorsee  for  value  without  notice  of  the  illegality,  it  is  no  tion  a 
^cisiiee.  (W^  T.  Bulmer,  2  Esp.  688  ;  Masters  v.  Ibberson,  8  C.  B.  100.)   defence, 
lathis  and  sunilar  cases  the  question  for  the  jury  is  now  settled  to  be 
whether  the  party  taking  the  bill  acted  with  good  faith.    If  he  took  it 
vithont  actoal  Imowledge  of  the  illegality  or  other  circumstance  af- 
^Ktiof  ihft  title  to  the  note  and  gave  full  value  for  it,  this  entitles  him 
to  rseover,  although  he  may  have  neglected  the  means  of  ascertaining 
the  illegality  which  were  in  his  power.    (Raphael  v.  Bank  of  England, 
17  C.  B.  161,  L.  J.  25  C.  P.  33  ;  Bengal,  Bank  of  v.  Macleod,  7  Moo.  P. 

f  Agrmmemt  at  rariance  with  the  bill.] — The  terms  of  a  bill  or  note  Variation 

cinnoi  he  varied  by  parol  evidence  to  contradict  it,  even  as  between  of  terms  of 
original  or  immediate  parties  to  it,  yet  a  contemporaneous  memorandum  ^^o  ^^l  by 

/in  nriting  is  admissiole  for  that  purpose,  whether  on  the  same  or  a  Another  in- 
stmnient. 
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8.  The  plaintiff  afterwards  became  the  holder  or  bearer  of 
the  said  cheque. 


separate  paper.  {Leeds  v.  Lancashire^  2  Camp.  205  ;  Boicerhank  y.  3fim- 
teiro^  4  Taun.  844.)  In  such  a  case  the  bill  or  note  and  the  memorandnm 
will  be  looked  upon  as  one  instrument,  and  if  the  terms  of  the  instrament 
so  created  do  not  entitle  the  plaintiff  to  recover  against  the  H'fff^>Ti^ftTit^  at 
the  time  and  in  the  manner  in  which  he  is  seeking  to  lecoTer,  the 
defendant  has  a  good  defence. 
Kon-pre-  No  presentation  for  payment.'] — The  drawer  and  indorsers  of  a  bill  and 

senta-  the  indorser  of  a  note  may  plead  that  the  bill  or  note  was  not  duly  pre- 

tion  for  scnted  for  payment,  or  that  it  was  not  presented  at  all,  or  where  made 
payment  payable  at  a  particular  place,  not  presented  at  such  place.  Thia  will  also 
be  a  good  defence  to  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  wfaea 
the  bill  or  note  was  made  payable  at  a  particular  place  and  not  else- 
where. As  to  what  amounts  to  a  good  presentation  for  paymenti  see 
ante^  p.  174. 
"Who  en-  JVTi  notice  of  dishonour,'] — The  drawer  and  indorsers  of  a  hill,  and 

titled  to  the  indorsers  of  a  note  are,  as  a  very  general  rule,  entitled  to  doa 
notice  of  notice  of  the  dishonour  of  the  bill  or  note,  where  upon  preBentatioa 
dishonour,  it  is  dishonoured ;  and  if  such  notice  is  not  given  to  them  tni^  are  dit* 
charged  from  all  liability  on  the  bill.  There  is  no  prescribed  foim  of 
notice  of  dishonour,  and  it  need  not  be  in  writing ;  but  proof  of  kmom^ 
ledge  of  dishonour  is  not  equivalent  to  proof  of  notice ;  and  a  zneie  de- 
mand  of  p^ment  without  notice  of  the  dishonour  is  not  soffident 
The  nature    {Hartley  v.  (Mse,  4  B.  &  C.  339.)    The  notice  must  convey  to  the  mind  cf 


of  the 
notice. 


From 

whom 

notice 

should 

come. 


the  receiver  the  following  facts  : — 1.  That  the  bill  has  been  pxeeentad 

when  due  ;  2.  That  it  has  been  dishonoured ;  and  3.  That  the  party  ad-^ 

dressed  is  held  liable  for  payment.      Per  Parke,  B.,  in  Lewis  v.  Oowiy^r 

6  M.  &  W.  403.      It  is  not  necessary  that  the  defendant  should  have  had 

notice  from  the  holder  of  the  bill  at  the  time  it  is  difdiononred ;  it  ia 

enough  if  he  has  had  notice  from  any  person  who  is  a  party  liable  upon 

it.      {Chapman  v.  Keane^  3  Ad.  &  E.  193  ;  Lysaght  v.  Bryant.  L.  J.  1> 

C.  P.  160  ;  Harrison  v.  Rttscoe,  15  M.  &  W.  231.)     It  is  well,  however, 

tiiat  the  holder  of  a  bill  who  is  desirous  of  suing  all  the  parties  to  it,  ahoold 

give  notice  at  once  to  all  of  them  ;  otherwise  notice  may  not  be  legolari^ 

transmitted  to  the  prior  parties,  who  may  consequently  be  diachaivea. 

(^liame  V.  Tipper,  13  C.  B.  249 ;  L.  J.  C.  P.  135.)     If,  however,  he  give 

notice  to  his  immediate  indorser,  and  he  in  due  time  to  his  indonerr 

and  so  on  to  the  drawer,  the  holder  may  sue  all  or  any  of  such  paitki, 

although  there  was  no  notice  immediately  from  the  plaintiff  to  the  defea* 

The  time       dant.     {Jameson  v.  Swinton,   2  Camp.  373.)     As  to  the  time  within 

within  which  notice  should  be  given,  the  general  rule  with  regard  to  inland  b£Da 

which  it       Ib,  that  where  the  parties  do  not  reside  in  the  same  town,  it  is  sofficient 

must  be        to  send  a  notice  by  the  post  on  the  day  following  that  on  which  the jpar^ 

given.  sending  receives  intelligence  of  the  dishonour.     {mUiams  v.  aiMkr 

2  B.  &  Aid.  496  ;  Geill  v.  Jeremy j  M.  k  M.  61.)    It  is  a  question  of  dne 

diligence ;  and  distance  and  other  circumstances  may  sometimes  warrant 

a  longer  delay,  as  where  the  holder  of  the  bill  does  not  know  the  addrefli 

of  the  party  to  whom  notice  ought  to  be  given.    In  the  latter  case  where 

the  holder  is  excused  by  ignorance  from  giving  notice  until  after  the 

usual  day,  the  common  allegation  of  due  notice  in  the  statement  of  claim 

is  sufficient  {Firth  v.  Thrtish,  8  B.  &  C.  387)  ;   though  generally  an 

What  dajs    excuse  for  not  giving  notice  should  be  specially  pleaded.    If  the  partlea 

are  ex-  reside  in  the  same  town,  notice  must  be  given  before  the  expiration  of  the 

eluded  day  after  that  on  which  it  has  been  received.   {Smith  v.  Mullett,2  Oampu 

from  the       2^^*)    Where  a  party  receives  notice  on  a  dies  noji,  as  Sunday,  he  is  m 

computa-       ^^6  same  situation  as  if  he  did  not  receive  it  till  the  next  day.    The 

tion  of  7  kS  Geo.  4,  c.  15,  provides  for  giving  notice  of  dishonour,  when  a  bill 

time. 
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4.  The  said  cheque  was  duly  presented  hy  and  through  cheques. 
Messrs.  X.  &  Co.,  bankers,  for  payment,  and  was  dishonoured.  ^^[|^^' 

5.  Notice  was  given  to  the  defendant  of  the  dishonour  of  the  cheques 
said  cheque.  5«*^* 

•^  drawer. 

6.  The  same  still  remains  unpaid. 
The  plaintiflT  claims  : — 


or  note  falls  due  on  the  day  preceding  Christmas  Day,  Good  Friday,    What  days 
a  thaiJbBgiTiiig  day  or  faet  day ;  and  the  84  k  35  Vict.  c.  17  provides  for   are 
the  case  of  a  biU  tailing  due  on  a  bank  holiday.    A  Jew  is  not  obliged  to   excluded 
forward  notice  on  the  day  of  a  great  Jewish  festival.  {Lindo  v.  Utuntortk^   from  the 
S  Ounp.  002.)    It  is  sufficient  proof  of  a  notice  to  show  that  it  was  sent   computa- 
in  a  letter  by  the  post,  without  proving  that  the  letter  was  received,   tiou  of 
{Saundrrton  v.  Or'idgey  2  H.  Bl.  50^) ;  and  it  is  no  answer  that  delay  did   time. 
in  fact  take  place  in  tne  post-office.  (  Woodcock  v.  Houldsrcorth ,  16  M.  &  W.    g^flicjent 
124.)    When  the  notice  must  be  given  on  a  particular  day,  it  is  enough   ^j^^^^  notice 
if  tie  letter  be  put  into  the  post  at  such  an  hour,  that  it  would  in  the   ^j  ^j^, 
iMial  course  be  delivered  on  that  day.     {Stocken  v.  Collin^  7  M.  &  W.    hQ^our  is 
615.)     Aa  to  excusing  notice,  sec  pp.  174,  175,  ante,  posted 

,Riy»M»i*f.]— See  Roscoe'sNisi  Prius,  12th  ed.  390,  for  cases  as  to  what  *^     ' 
amonntA  to  a  good  payment  of  a  biU  or  note. 

Voluntary  dUchnrge.'\ — As  a  general  rule  a  principal  debtor  cannot  be 
discharged  after  breach^  except  by  a  release  under  seal ;  but  it  has  for  a 
long  time  been  held  that  an  acceptor  of  a  bill  or  a  maker  of  a  note  can 
be  discharged  from  liability  by  the  express  exoneration  of  the  holder. 
(See  JDangwell  v,  DHfuiter^  1  Doug.  247  ;  Farquhar  v.  Simtlunj^  M.  k.  M. 
14 ;  Harner  v.  Steele^  4  Exch.  1.)  It  is  a  question  how  far,  if  at  all,  this 
nle  extends  beyond  the  parties  named — acceptors  and  makers ;  but  the 
dedaion  in  Ibtter  v.  Daither^  6  Exch.  839,  L.  J.  20  Ex.  385,  is  general ; 
tad  the  law  of  foreign  countries  &om  which  this  rule  is  probably 
Innowed,  extends  it  to  indorsers  and  parties  to  bills  generally. 

Girimg  time  to pr'mcijml  debtar,] — Tlie  acceptor  of  a  bill  of  exchange  is   The  effect 
Rgaided  as  the  principal  debtor,  and  the  drawer  and  indorsers  merely  as   of  giving 
sneties ;  therefore  any  binding  act  by  which  the  plaintiff  agrees  to  give   time  for 
ntra  time  for  payment  to  the  acceptor,  will  discharge  the  drawer  and   payment 
iodoners,  and  there  is  no  difference  between  an  accommodation  acceptor  to  the  ac- 
sod  an  acceptor  for  value.    There  must  however  be  a  binding  agreement   ceptor  of  a 
foottded  on  a  good  consideration  on  which  an  action  would  lie  if  broken    bill  or 
{Mm9  v.  IfaUf  5  Exch.  46)  ;  for  mere  forbearance  to  buc  the  acceptor   maker  of  a 
11  not  equivalent  to  giving  time.    {Priea  v.  Kirhham^  3  H.  &  C.  437  ;    note. 
L  J.  34  Ex.  35.)    Although  there  be  a  binding  agreement  to  give  time 
to  the  principal  or  to  release  him,  yet  if  there  is  an  express  reservation 
of  lemedies  against  the  surety,  the  surety  is  not  discharged.    {Batesofi 
r.  &eiding,  L.  R.  7  C.  P.  9.) 

Fraud.'] — If  the  consideration  for  a  bill  can  Ix;  shown  to  be  vitiated  by  Between 
fiand,  of  which  the  defendant  was  ignorant  when  he  gave  the  bill,  and  if  immediate 
the  defendant  has  derived  no  benefit  from  the  contract,  but  has  elected  to   parties 
lepodiate  it  as  soon  as  he  knew  of  the  fraud,  he  has  a  defence  to  an   fraud 
action  on  the  bill  at  the  suit  of  the  party  to  tvliom  he  gave  it.     [Mills  v.    vitiates  a 
(kUy^  2C.M.k  R.  103.)     As  if  by  fraudulent  representations  a  man   hill. 
^idnces  another  to  give  him  for  a  business  more  than  it  is  worth,  and    aj-a^  ' 
takes  a  biU  in  payment,  he  cannot  recover  on  the  bill.    (ArehtT  v.  Bufft-   ^J^  ^  j 
ford,  3  Stark.  176.)     But  where  in  the  case  supposed  the  bill  is  in  the     r^i^-^  * 
hands  not  of  the  person  guilty  of  the  fraud,  but  of  an  innocent  indorsee   ^    . . 
or  holder  for  value  who  is  plaintiff,  the  defendant  has  no  answer  to  the  P*"*®** 
action.    {JRobinson  y.  Reynolds,  2  Q.  B.  19C.) 
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BUI  of  Lading  {a). 

Action  on  a  Bill  of  Lading  for  Injury  done  to  Goods  comprised 

in  tlis  Bill. 

1.  On  or  about  the  4th  day  of  June,  1878,  the  plaintiiEs 
delivered  to  the  defendants,  and  the  defendants  received  and 


(a)  A  biU  of  lading  is  a  document  which  is  signed  and  delivered  by  t 
ship-owner,  or  the  master  of  the  ship  as  his  agent,  to  the  shipper  in  a 
general  ship  on  goods  being  shipped.  In  practice,  upon  the  goods  being 
flipped,  the  mate  usually  giyes  the  shipper  an  acknowledgment  thereat 
which  is  called  the  "  mate's  receipt/*  and  the  shipper  on  taking  this  to 
the  broker  or  cap'tain  of  the  ship,  receives  in  exchange  for  it  the  bill  of 
lading. 

Bills  of  lading  arc  generally  made  out  in  parts,  one  or  more  of  vihk^ 
being  sent  to  the  consignee,  one  is  retained  by  the  shipper  and  anoUier 
given  to  the  master,  captain,  or  ship-owner.  The  bill  of  lading,  after  men- 
tioning the  shipping  of  the  goods  in  good  order  and  condition,  and  their 
destination,  contains  an  undertaking  to  deliver  them  in  the  like  good 
order  and  condition  to  the  consignee  or  his  assigns,  the  latter  paying  the 
agreed  freight. 

The  delivery  of  a  bill  of  lading  duly  indorsed  passes  the  property  to  the 
indorsee,  and  since  the  18  &  19  Vict.  c.  Ill,  the  indorsee  may  sae  on  it 
in  his  own  name.  The  actual  holder  of  a  bill  of  lading  though  inaolvent, 
may  defeat,  by  a  bond  fide  indorsement  and  delivery,  the  right  of  the 
unpaid  vendor  or  consignor  to  stop  in  tranHtit,  even  though  the  indome 
may  know  that  the  vendor  or  consignor  was  not  paid,  provided  he  did 
not  know  that  the  consignee  was  insolvent,  or  that  biUs  given  by  the 
latter  in  payment  were  bad.  {Cummhig  v.  Bronrn.  9  East,  506.)  This 
doctrine  would  hold  even  where  the  only  consideration  for  the  assign- 
ment of  the  bill  of  lading  is  a  past  one,  and  has  not  been  got  by  means  of 
the  bill  of  lading.  {Leask  v.  S(*otf,  40  L.  J.  576,  reversing  judg- 
ment below  and  dissenting  from  Rodger  v.  Tlie  Ctnnjftoir  (CEtteompte 
de  ParU,  .38  L.  J.  P.  C.  30.) 

But  no  property  passes  if  there  is  fraud  in  the  transfer,  or  if  there  be 
notice  by  the  previous  indorsement  that  the  earlier  transfer  was  only  con- 
ditional. ( Virtue  V.  Jtrncvll^  4  Camp.  .31.)  Nor  can  a  hond  fide  indorsee 
for  value  interfere  with  the  consignor's  right  to  stop  in  tranMiu^  if  the 
person  through  whom  the  bill  of  lading  came  to  him  had  no  authority 
from  the  shipper  or  consignee  to  put  it  in  circulation,  the  bill  of  lading 
being  in  this  respect  like  an  overdue  bill  of  exchange.  {Gurnejf  v. 
Behrend,  3  E.  k  B. 622.)  The  18  &  19  Vict.  c.  Ill,  provides  (sect.  2),  that 
the  extension  which  the  Act  gives  to  the  rights  and  liabilities  of  indorsees 
shall  not  affect  the  right  of  stoppapje  in  tramtitn.  Where  the  bill  of 
lading  is  negotiated  by  way  of  pledge,  the  right  to  stop  in  trawiitu 
remains  subject  to  the  pledgee's  right  in  respect  of  his  advance.  (/»  rt 
WeJttzintJiug,  5  B.  &  Ad.  817.) 

Upon  the  sale  of  goods  where  the  shipper  takes  and  keeps  in  his  own 
hands  a  bill  of  lading  making  the  goods  deliverable  to  the  shipper's  order 
with  the  intention  of  protecting  himself,  the  effect  of  his  so  doing  is  to 
preserve  to  him  a  hold  over  the  goods  until  the  vendee  has  fulfilled  or  has 
been  ready  and  willing  to  fulfil  the  conditions  of  the  sale,  and  the  hcddso 
preserved  is  not  merely  a  right  to  retain  possession  till  these  conditions 
are  fulfilled,  but  involves  in  it  a  power  to  dispose  of  the  goods  on  the 
vendee*s  default,  so  long  at  least  as  he  continues  in  default.  (Ogg  t. 
Shnter,  45  L.  J.  44,  App.) 

A  bill  of  lading  after  indorsement  is  countermandable  before  actual 
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-accepted  of  the  plaiutifl^  certain  goods,  to  wit,  the  goods  Action  on 
described  in  the  bill  of  lading  hereinafter  mentioned,  to  be  1**^.®^- 

"  lading  for 

carried  in  the  defendant's  vessel  "  A.,"  then  lying  in  the  port  injuiy  to 
of  London,  fix)m  London  to  M.,  and  to  be  there  delivered  S9o^ 
-iMXX>rding  to  the  terms  and  snbject  to  the  conditions  contained 
in  the  said  bill  of  lading. 

2.  The  said  bill  of  lading  was  signed  by  the  master  of  the 
said  yessely  and  delivered  to  the  plaintiffs. 

3.  The  said  bill  of  lading  was  and  is,  so  far  as  is  material  to 
the  present  action,  in  the  words,  letters,  and  figm'es  following, 
that  is  to  say  : — 

[^Thefi  foUotvs  the  hill  of  lading^  ickkh  was  in  the  ordinary 

4.  All  conditions  were  performed  on  the  part  of  the  plaintiiFs 
iteoefisary  to  entitle  them  to  have  the  said  goods  delivered  for 
them  by  the  defendants  as  aforesaid. 

5.  The  said  vessel  sailed  on  her  said  voyage  from  London  to 
H.9  and  arrived  there  on  or  abont  the  27th  day  of  July,  1873. 

€.  The  said  goods  in  the  said  bill  of  lading  mentioned  were 
delivered  by  the  defendants  to  the  agent  of  the  M.  Kailway 
Oompany  at  M.,  but  were  not  delivered  in  as  good  order  and 
•condition  as  they  were  in  when  shipped  on  board  the  said 
Teaad  in  London,  but  were  delivered  greatly  damaged. 

7.  The  damage  to  the  said  goods  was  caused  by  the  n^li- 
lenoe  of  the  defendants,  and  was  not  occasioned  by  any  of  the 
perils  or  causes  in  the  said  bill  of  lading  excepted. 

8.  By  reason  of  the  premises  some  of  the  said  goods  became 
^  were  and  arc  of  no  use  to  the  plaintiffs,  and  the  plaintiffs 
vere  put  to  great  expense  in  and  about  replacing  the  same,  and 


<fcUTeiy  thereof,  or  of  the  goods  to  the  indorsee,  but  after  the  indorse-  When  bill 

acnt  and  delivery  of  the  bill  of  lading  and  invoice  of  the  goods  as  of  lading 

•ecurity  against  bills  which  are  to  be  drawn  by  the  indorsers  on  the  in-  counter- 

^ioneeB,  t^  indorsers  cannot,  after  having  obtained  the  acceptances  and  mandablc. 
whilst  the  balance  of  accounts  is  in  favour  of  the  indorsees,  countermand 
the  delivery  of  the  goods ;  and  the  master  of  the  ship  would  be  liable  in 
trover  if  he  acted  under  any  such  countermand,  ^yxitscnihh'  a  liter  if  the 
balance  of  accounts  was  in  favour  of  the  indorsers.  {/fuUf  v.  Siaithj 
1  fi.  ft  P.  563.) 

Cotutructiim  ofS] — The  clause  in  a  bill  of  lading  by  which  the  ship-  Construe- 

owner  is  not  liable  for  rust,  breakage,  or  leakage  is  limited  to  the  injury  ti<m  of 

to  the  goods  damaged  by  their  own  rust,  breakage,  or  leakage,  and  does  ordinaiy 

not  protect  him  from  an  action  for  damage  by  rust,  breakage,  or  leakage  clause  in 

of  the  goods  of  one  person  to  those  of  anotlier  person,    {'llirift  v.  Youle  bill  of 

4  Co.,  46  L.  J.  402.)  lading. 
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Aciion  on 
bUlof 
lading  for 
injury  to 
goods. 


the  plaintiffs  were  further  put  to  expense  in  and  about  repairin 
certain  others  of  the  said  goods. 
The  plaintiffs  claim  £300  damages. 


or* 


Action  for 
tUmage  to 
):ooda 
cDiised  by 
ue^'ligeut 
jbWwini;. 


Action  071  Bill  of  Lading  for  Damage  to  Goods  in  conseqveme  of 

negligmt  Stowing, 

1.  The  plaintiffs  are  merchants,  carrying  on  business  in  the 
City  of  London ;  and  the  defendants  are  the  owners  of  the 
steamship  "  C."  trading  between  London  and  H. 

2.  In  or  about  the  month  of  August,  1877,  the  plaintiffs- 
delivered  to  the  defendants  at  the  port  of  H.,  in  good  order  and 
condition,  280  bags  of  sugar,  to  be  carried  and  conveyed  by  the 
defendants'  steamship  "  C."  to  London,  upon  the  terms  of  a  bill 
of  lading  made  by  the  defendants,  by  which  the  said  goods  were 
to  be  delivered  in  the  like  good  order  and  condition  in  which 
they  were  shipped,  certain  perils  and  casualties  of  the  sea  only 
excepted,  at  the  port  of  London  aforesaid,  unto  the  plaintiffs 
or  their  assigns,  for  freight  at  the  rate  therein  specified  to  the 
defendants,  with  primage  and  average  accustomed. 

8.  The  plaintiffs  paid  the  said  freight  and  primage  amount-^ 

ing  in  all  to  £ ^  and  all  conditions  on  the  i)laintiffs'  part 

were  performed,  and  the  delivery  of  the  said  goods  to  the 
plaintiffs  at  London  in  good  order  and  condition  was  not  prc-^ 
vented  by  any  of  the  excepted  perils  or  casualties. 

4.  The  defendants  did  not  deliver  the  said  goods  in  the  said 
good  order  and  condition,  but,  on  the  contrary,  delivered  the 
same  in  a  damaged  and  wholly  unmerchantable  condition. 

5.  Such  damage  was  caused  by  the  sugar  becoming  tainted 
with  oxide  of  zinc,  or  some  similar  matter,  owing  to  the  im- 
proper and  negligent  stowing  by  the  defendants'  servants  of 
the  said  sugar  and  other  goods  shipped  in  the  said  steamship. 

6.  By  reason  of  the  premises,  the  plaintiffs  have  lost  the 
Talue  of  the  said  sugar,  and  the  freight  and  primage  paid  for 
the  same,  and  incurred  divers  charges  and  expenses  in  respect 
thereof. 

The  plaintiffs  claim  £1000  damages. 
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Action  by  Indorsees  on  Bill  of  Lading  for  Price  of  Goods  sold  as 

Part  of  Cargo  of  stranded  Ship. 

1.  The  plaintiifs  arc  merchants  in  the  City  of  London.  Actioiiby 
Defendants  are  shipowners  at  H.,  and  the  owners  of  the  vessel  ^^^JJJ?^ 
called  the  "  V."  Lding. " 

2.  In  or  about  the  month  of  November,  187G,  Messrs. 
A.  H.  &  Co.,  of  Riga,  shipped  on  board  the  defendants'  said 
vessel,  at  the  port  of  Riga  aforesaid,  four  several  parcels  of  goods 
to  be  by  the  defendants  safely  and  securely  carried  from  the  said 
port  of  H.,  on  the  terms  of  four  several  bills  of  lading  of  like 
tenor,  made  by  the  defendants,  by  which  the  said  goods  were  to 
be  delivered  in  the  like  good  order  and  condition  wherein  the 
ame  were  shipped  at  the  said  port  of  H.,  certain  perils  excepted, 
for  freight  to  the  defendants  in  that  behalf. 

8.  The  descriptions,  quantities,  and  marks  c»f  the  said  four 
parcels  of  goods  so  shipped  under  the  said  fom-  bills  of  lading 
lespectively,  were  as  follows  : — 

l^Here  follow  2^rticular 8  of  goods  in  question.'] 

4.  The  said  four  bills  of  lading  were  indorsed  by  the  said 
Messrs.  A.  H.  &  Co.  to  the  plaintiffs. 

5.  In  the  course  of  the  voyage  the  vessel  stranded,  and  was 
taken  into  C.  with  her  cargo,  which  was  discharged,  and  a 
portion  of  it  sold.  The  residue  was  forwarded  to  its  destination, 
4Uid  the  vessel,  having  been  repaired,  completed  her  voyage 
toH. 

C.  The  plaintiffs'  goods  were  sold  by  the  defendants  at  C, 
and  the  proceeds  thereof  were  received  by  the  defendants,  and 
-are  still  retained  and  held  by  them  under  a  claim  for  losses  in 
wspect  of  general  and  particular  average,  and  pai-ticular  charges 
•aUeged  by  the  defendants  to  have  been  incuired  in  respect  of 
the  said  vessel,  her  freight,  and  cargo  ;  and  the  defendants  claim 
to  deduct  from  the  said  proceeds  an  improper  and  excessive 
amount  in  respect  of  the  said  losses  and  charges,  and  refuse  to 
account  for  or  pay  to  the  plaintiffs  tlie  amount  due  to  them 
in  respect  of  the  sale  of  their  goods. 

7.  The  plaintiffs  claim  to  be  entitled  to  recover  the  amount  Action  by 
^f  the  said  proceeds,  or  the  said  proceeds  after  deducting  there-  ^^^*^ 
fix>m  the  amount  properly  chargeable  against  the  plaintiffs  in  lading. 
Inspect  of  their  said  goods  and  the  losses  aforesaid.  The  plaintiffs 
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also  claim  the  same  as  money  received  by  the  defendants  to  the 
use  of  the  plaintiff. 

8.  The  plaintiffs  also  say  that  the  defendants,  for  good  con- 
sideration in  that  behalf,  promised  the  plaintiffs  to  obtain  and 
have  a  due  and  proper  adjustment  of  the  said  losses  and  charges 
made  up,  and  to  pay  and  account  to  the  plaintiflfe  for  the  said 
proceeds  of  their  goods  after  deducting  therefrom  the  amounts^ 
properly  payable  by  the  plaintiffs  in  respect  of  such  losses  and 
charges ;  and  although  aU  things  happened  and  all  times  elapsed 
to  entitle  the  plaintiffs  to  maintain  this  action  for  the  breach 
by  the  defendants  hereinafter  mentioned,  yet  the  defendants 
have  not  obtained  nor  have  they  had  a  due  and  proper  adjust* 
ment  of  the  said  losses  made  up  ;  and  although  the  plaintift 
became  and  are  entitled  to  receive  from  the  defendants  the  said 
proceeds  aft^er  deducting  the  amounts  payable  by  the  plaintifEs- 
as  aforesaid,  the  defendants  have  not  repaid  or  accounted  to  the 
plaintiffs  for  the  same,  or  any  part  thereof,  in  accordance  with 
their  promise  in  that  behalf. 

The  plaintiffs  claim  : — 

£3180,  with  interest  thereon  till  payment ;  or  in  the  alter- 
native, £6290  damages. 


Action  by 
consignee 
of  goods 
and  in- 
dorsee of 
bill  of 
lading. 


Adimi  hy  Consignee  of  Goods  on  BUI  of  Lading  for  Injury  h 
Portion  of  GoodSy  mid  Loss  of  another  Portion, 

1.  The  plaintiff  is  a  sugar  merchant,  carrying  on  business  in 
London.  The  defendants  A.  and  C.  are  the  registered  owners,, 
and  the  defendant  B.  is  the  master  of  the  steamship  "  L." 

2.  In  January,  1877,  the  plahitiff  bought  from  Messrs, 
S.  &  Co.,  of  Paris,  a  quantity  of  sugar  in  loaves,  with  instructions- 
to  forward  it  per  steamer,  vid  Tr^port,  to  London,  a  through 
freight  being  payable  for  the  same,  in  accordance  with  the  bitt 
of  lading  hereinaft;er  mentioned. 

8.  The  sugar  was  duly  forwarded  from  Paris  and  conveyed 
to by  the  Tr^port  Railway  Company. 

4.  On  the  24th  of  January,  1877,  the  sugar  was  shipped  by  the- 
said  railway  company,  in  good  order  and  condition,  on  board  the 
"  L.,'*  then  lying  in  the  port  of  TWport  and  bound  for  London  ? 
and  the  defendant  B.,  as  master  of  the  said  ship,  received  the 
same  to  be  carried  from  Tr^port  to  London,  upon  the  terms  of 
four  bills  of  lading  signed  by  him  as  master,  and  to  be  deliverel 
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to  order,  of  which  bilk  of  lading,  being  in  form  similar  to  one  Action  by 
another,  the  following  is  a  copy  : —  consignee 

of  goods 

{^Here  follows  the  hill  of  lading  set  out  at  length.']  and  in- 

dorsee of 

5.  The  bills  of  lading  were  indorsed  by  the  shipping  agent  of  bill  of 

the  said  railway  company  at  Tr^port  to  the  plaintiff.  lading. 

6.  On  the  said  24th  of  January,  the  ''  L  "  left  Tr^port,  and 
arriyed  in  London  on  the  35th,  being  then,  and  having  been  at 
and  before  the  signing  of  the  said  bills  of  lading  and  the  ship- 
ment of  the  goods,  unseaworthy. 

7.  The  sugar  was  not  delivered  to  the  plaintiff  in  like  good 
order  and  condition  as  when  shipped,  but  tlierc  was  a  short 
delivery  of  about  201  loaves,  and  a  further  quantity  of  about 
80  loaves  was  delivered  in  a  damaged  condition. 

8.  The  loss  of  the  said  201  loaves  and  the  damage  to  the 
other  portion  were  caused  by  the  negligence  of  the  defendants, 
and  were  not  occasioned  by  any  of  the  perils  or  causes  in  the 
said  bill  of  lading  excepted. 

9.  By  reason  of  the  premises  the  plaintiff  lost  the  value  of 
the  said  201  loaves  of  sugar,  and  the  said  goods  so  damaged  as 
aforesaid  became  and  were  of  no  value  to  the  plaintiff,  and  he 
was  put  to  great  expense  in  relation  thereto. 

The  plaintiff  claims  £ damages. 


Bonds  (a). 
Action  an  an  Annuity  Bond, 

1.  The  plaintiff  is,  &c.    The  defendant  is,  &c.  Action  on 

2.  On  the  8th  of  February,  1875,  the  defendant  executed  a  ^^'"^^ 
bond  bearing  that  date,  whereby  he  became  bound  to   the 

plaintiff  in  the  sum  of  £1000,  subject  to  the  condition  that 

(a)  A  bond  is  a  contract  under  seal  to  pay  a  stated  sum  of  money.  Definitioii 
It  is  either  absolute,  in  which  case  the  obligation  to  pay  the  money  ^f  ^  bond. 
tt  absolnte ;  or  conditional,  in  which  case  the  money  is  only  payable 
conditionaUy,  and  ceases  to  be  payable  or  absolutely  payable  on  the 
Ittppening  or  doing  of  a  certain  thing,  e.  g,^  the  payment  of  a  less  sum 
or  the  doe  performance  of  certain  duties.  If  the  condition  is  entire 
and  imlawfof,  the  bond  is  void  ( Collins  y.  Blantern^  1  Sm.  L.  G.  326) ;  but 
if  the  condition  is  severable  and  part  of  it  is  good,  the  bond  is  yalid  to 
^  extent.     ( Yalo  y.  Bex  (in  error),  6  Br.  P.  G.  61.)     In  the  case  of 


200 


BOVBS. 


Action  on     ^  the  defendant  should  pay  to  the  plaintiff  £150  half-yearly 
tt  Minmty    on  the  8th  day  of  August  and  the  8th  day  of  February  in  every 
year   from  the  date  of   such  bond  during  the  life  of   the 
plaintiff,  the  said  bond  should  be  void. 

3.  On  the  10th  of  February,  1878,  the  sum  of  £300,  for  two 
of  the  said  half-yearly  payments  of  the  said  annuity,  was  due 
and  payable  to  the  plaintiff,  and  is  still  unpaid. 
The  plaintiff  claims  £1000,  the  amount  of  the  said  bond. 


Action  on  a 
bond  to 
secure  the 
honesty, 
&c.,  of  a 
serrant. 


Acikyn  on  Baml  to  secure  due  Performance  of  Duty  and  ayainst 

Defalcations  in  Accounts, 

1.  The  plaintiff  is,  &c.    The  defendant  is,  &c. 

2.  By  a  bond  bearing  date  the  1st  day  of  January,  1870,  the 
defendant  became  bound  to  the  plaintiff  in  the  sum  of  £2000, 
to  be  paid  by  him  to  the  plaintiff,  subject  to  a  condition  that 
if  one  J.  B.  C.  therein  described  would  well  and  faithfully 
discharge  the  duties  of  managing  clerk  to  the  plaintiff,  and 
would  duly,  promptly,  and  honestly  account  for  and  pay  over 
to  the  plaintiff  all  moneys  coming  into  his  hands  on  behalf 
of  the  plaintiff  during  the  period  of  his  service  to  the  plaintiff 
as  such  managing  clerk,  then  the  said  bond  should  be  void. 

8.  The  said  J.  B.  C,  on  or  about  the  1st  of  May,  1877,  ab- 
sconded himself  from  his  duties  as  such  managing  clerk,  and 
has  not  since  returned  thereto. 

4.  The  said  J.  B.  C.  did  not  during  his  period  of  service 
duly,  promptly,  and  honestly  account  for  the  money  coming  to 
his  hands  as  aforesaid,  but  appropriated  to  his  o\w\  use  Uie  sum 
of  £350. 

The  plamtiff  clauns  £2000. 


No  particu- 
lar words 
neoessary 
toconsti- 
tate. 


altematiyc  conditions  if  one  becomes  impossible,  the  other  as  a  general 
role  becomes  absolute.    (Da  Costa  y.  JMrejty  1  B.  &  P.  242.) 

No  precise  form  of  words  is  necessary  to  create  a  bond  ;  so  long  as  there 
is  a  writing  under  seal,  acknowledging  a  debt  or  denoting  an  intention  on 
the  part  of  the  person  who  becomes  bound  (obligor)  to  pay  another 
(obligee)  a  specified  sum  of  money,  this  is  sufficient  to  constitute  a  bond. 
Thus  "  I,  A.  B.,  have  borrowed  £10  of  C.  D.,"  or  "  Memorandum  that  A. 
owes  B.  £10,"  are  sufficient.  (See  Addison,  C!ontr.,  7th  ed.  171.)  It  is 
of  course  usual  to  introduce  the  words  "  to  be  held  and  firmly  bound/* 
but  neither  these  nor  any  other  formal  words  of  a  similar  kind  appear  to 
be  necessary. 

If  no  time  is  limited  in  a  bond  for  payment,  the  money  is  payable  on 
demand. 
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Breach  of  Gontraot. 

See  Sale — Stock — Work  and  Labour. 

Action  for  Breach  of  Agreement  hy  Defendants  to  make  a 
Propeller  SJwfty  claiming  Special  Damage, 

1.  The  plaintiffs  are  a  Limited  Company,  and  are  the  owners  Action  for 
of  a  dry  dock  at  R.,  and  at  the  time  hereinafter  mentioned  had  ^^^^  °^ 

"^  an  agree- 

agreed  with  the  owners  of  the  steamer  "Rio  Tinto"  to  effect  ment 
certain  repairs  to  that  vessel.    The  defendants  ai-e  brass  and  claiming 

"■■  special 

iron  founders  canying  on  business  at  D.  damage. 

2.  In  or  about  the  month  of  March,  1877,  it  was  agreed  bj 
and  between  the  plaintiff  and  the  defendants  that  the  defendants, 
for  a  certain  sum  to  be  paid  them  by  the  plaintiffs,  should 
make  and  cast  on  effectively  and  in  a  workmanlike  manner  a 
new  brass  Hner  to  the  propeller  shaft  of  the  said  vessel,  and 
should  make  a  new  brass  stem  bush  for  the  same,  and  that  the 
said  liner  and  stem  bush  should  be  of  good  and  suitable  materials, 
and  reasonably  fit  for  the  purposes  for  which  they  were  intended. 

3.  At  the  time  of  making  the  said  agi'cement  the  defendants 
well  knew  that  in  case  the  said  liner  or  liush  should  be  unfit 
for  the  purpose  for  which  they  were  intended,  the  owners  of  the 
said  vessel  would  be  unable  to  use  the  said  vessel,  and  would 
Bostain  great  losses  in  consequence  thereof,  and  that  the 
plaintiffs  would  be  responsible  to  the  said  oANHcrs  in  respect 
of  such  losses  (a). 

4.  The  defendants,  however,  did  not  make  or  cast  on  effec- 
tively or  in  a  workmanlike  manner  a  new  brass  liner  to  the 
propeller  shaft  of  the  said  vessel,  or  make  a  new  brass  stem 
bush  for  the  same  of  good  and  suitable  materials  and  reason- 
ably fit  for  the  purposes  for  which  they  were  intended  ;  but  in 
breach  of  their  said  contract,  the  defendants  made  and  cast  on 
*  liner  to  the  said  propeller  shaft  and  made  a  stern  bush  for 
tbe  same  which  were  of  bad  and  unsuitable  materials  and 
wholly  unfit  for  the  purposes  for  which  they  were  intended,  and 
^be  defendants  made  and  cast  on  the  said  liner  ineffectively 
^d  in  an  unworkmanlike  manner. 

5.  By  reason  of  the  defendants'  breaches  of  contract  as  afore- 

(a)  Ab  to  the  snfliciency  of  this  aUegation,  sec  Majne  on  Damages, 
3«i  el  24  to  33. 
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4.  On  or  about  the  20th  of  December,  1876,  the  plaintiff,  at  Breach  of 
the  defendants'  reqnest,  agreed  that  the  time  for  the  completion  ^'^I^  1^ 
of  the  second  steamer  should  be  extended  by  a  period  of  six  weeks,  deliver 

5.  The  plaintiff  says  that  all  conditions  were  performed  and  ^^pb. 
fulfilled  and  all  things  happened  and  all  times  elapsed  neces- 
sary to  entitle  the  plaintiff  to  have  the  said  vessels  built  and 
deliTered  in  accordance  with  the  said  contracts  respectively, 
and  the  plaintiff  was  at  all  times  ready  and  willing  and  able  to 
perfonn  his  part  of  the  said  contracts  respectively,  yet  the  de- 
fendants did  not  build  and  deliver  the  said  vessels  respectively 

to  the  plaintiff,  and  wholly  refiised  to  build  and  deliver  the 
same,  and  repudiated  their  said  contracts  respectively,  and  wrong- 
^hllj  exonerated  the  plaintiff  from  the  performance  thereof. 

6.  By  reason  of  the  premises,  the  plaintiff  lost  the  use  of  the 
maid  vessels,  and  the  profits  which  he  would  have  made  from 
s  perfinmance  by  the  defendants  of  their  contracts,  and  was 
unable,  except  at  much  higher  prices  than  the  said  contract 
;iHice8,  to  buy  and  contract  for  other  steamers  in  place  of  the 
aaid  steamers,  which  were  to  have  been  of  peculiar  construc- 
tion under  the  said  contracts  and  specifications,  and  lost  the 
expenses  to  which  he  had  been  put  for  specifications  and 
uodeb,  &c.,  for  the  said  vessel,  and  for  superintending  the 
oonslroction  of  the  said  vessels  for  a  certain  time,  and  certain 
otiier  expenses,  and  incurred  heavy  expenses  in  respect  of 
oertain  steam  cranes  supplied  by  the  plaintiff  for  the  said 

and  which  he  was  compelled  to  resell  at  a  loss,  and 
also  compelled  to  incur  expense  in  cancelling  certain 
oonftracts  for  certain  other  cranes  ordered  by  the  plaintiff  for 
tlie  said  vessels,  and  was  otherwise  injured  and  damnified. 
Particulars  of  the  said  expenses  have  been  furnished  by  the 
to  the  defendants. 
The  plaintiff  claims  £10,000  damages. 


Action  for  Breach  of  Agreement  to  make  a  Steam  Roller  hy  a 
certain  Day  (time  hemg  of  the  essence  of  the  contract),  atid 
claming  Amount  agreed  for  lAqtiidated  Damages, 

1.  The  plaintiff  is,  &c. 

2.  On  the  8th  of  February,  1877,  by  an  agreement  bearing  that 
^  made  between  the  plaintiff  and  the  defendant,  the  defen- 
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Breach  of 
■agreement 
where  time 
of  the 
essence  of 
the  con- 
tract. 


Claim  for 
liquidated 
damages. 


daut  agreed  to  make  a  steam  roller  and  deliver  the  same  at  the 
plaintiff's  said  place  of  business  on  or  before  the  80th  of  Jane^ 
1877,  and  the  plaintiff  agreed  to  pay,  after  the  delivery  of  the 
said  steam  roller,  and  on  approval  thereof  by  one  J.  E.  Bri^t^a 
mechanical  engineer,  the  price  or  sum  of  £1500  ;  and  it 
ftirther  agreed  by  the  said  agreement  that  time  should  be 
garded  ns  an  essential  ingredient  of  the  same,  and  that  if  the 
defendant  should  not  make  and  deliver  the  said  steam  ndler 
on  or  before  the  said  30th  of  Jmie,  then  the  plaintiff  should  be 
entitled  to  claim  from  and  be  paid  by  the  defendant  the  Bum 
of  £4000  as  liquidated  damages,  which  sum  was  agreed  on  ai 
the  loss  uud  damage  which  would  be  sustained  by  the  plaintiff 
by  a  default  to  make  and  deliver  the  said  steam  roller  by  the 
defendant. 

3.  All  conditions  were  jx^rformed  and  all  things  happened 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  a  per- 
formance of  his  agreement  by  the  defendant. 

4.  The  defendant  did  not  manufactive  and  deliver  the  said 
steam  roller  on  or  before  the  said  30th  of  June,  1877. 

The  plaintiff  claims  £4000  liquidated  damages. 

(The  above  may  be  varied  by  the  omission  of  the  danse 
relating  to  the  stipulation  as  to  time  being  of  the  essence 
of  the  contract,  and  varying  the  allegation  of  damages  as 
follows)  : — 

The  plaintiff  was,  by  the  said  default  of  the  defendant,  nnaUe 
to  enter  on  the  execution  of  a  contract  for  the  making  of  certain 
roads  which  the  plaintiff  had  entered  into  at  the  time  of  making 
his  said  agreement  A\itli  the  defendant,  and  of  which  the  defen- 
dant had  full  notice ;  and  it  was  a  term  of  the  said  agreement 
between  the  plaintiff  and  the  defendant  that  in  the  event  of 
non-delivery  in  time  to  enable  the  plaintiff  to  carry  out  hn 
contract,  the  defendant  should  be  liable  for  any  loss  occasioned 
by  such  default  (a). 


Action  for  Breach  of  Contrcui  to  contribute  to  Expefises  of 

forming  a  Company, 

1.   Tlie  plaintiffs  entered  into  an  agreement,  dated 


Breach  of 

contribute    ^^  ^^^®  ^'  ^'^  whereby  the  latter  agreed  to  use  his  best  endea- 

to  expenae 
of  floating  a 


ia)  See  Ma  jnc  on  Damages,  3rd  ed.  24,  33. 
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TooiB  to  procure  from  the  A.  Repablic  a  concession  to  the  Breach  of 
plaintiff  and  their  assigns  for  the  exportation  and  working  of  contract  to 
guano  on  the  eastern  coast  of  P.  and  the  adjacent  islands,  snch  to  the  ex- 
conoeesion  to  be  transferred  to  a  limited  company  to  be  pensesof 
fbamedy  and  the  .profits  arising  from  the  transfer  to  be  divided  company. 
among  the  parties  to  the  said  agreement. 

2.  For  the  purpose  of  meeting  the  expenses  of  carrying  out 
sodi  agreement,  the  plaintiff  formed  a  syndicate,  of  which  the 
defendant  became  a  member. 

8.  The  defendant  agreed  with  the  plaintiflfe  to  contribute 
jmd  pay  to  the  plaintiffs,  as  a  share  of  such  expenses,  the  sum 
of  jBIOOO,  or  any  amount  that  might  be  necessary  as  his  share 
sot  exceeding  £1000,  and  was  to  receive  a  proportionate  share 
of  the  sums  which  might  be  received  in  shares  or  otherwise  by 
the  plaintiflfe  from  the  proposed  company  in  respect  of  the 
said  transfer  of  the  said  concession. 

4.  An  agreement  was  entered  into,  dated  Gth  May,  1872, 
between  the  said  J.  H.,  the  plaintiffs,  and  a  trustee,  for  the 
Baid  proposed  company  to  be  called  the  R.  P.  G.  T.  Co., 
Limited,  whereby  it  was  agreed  that  such  company  should  be 
formed  with  a  nominal  capital  of  £30,000,  divided  into  800 
shares  of  £100  each,  of  which  100  fiilly  paid-up  shares 
ahofold  be  allotted  to  the  said  J.  H.,  100  shares,  also  fiilly 
paid  up,  to  the  plaintiffs  or  their  nominees,  and  100  should 
be  subscribed  for  as  ordinary  shares,  and  that  the  said  pro- 
posed concession  should  be  obtained  for  and  on  behalf  of  the 
arid  Company. 

5.  The  said  Company  was  duly  incorporated  under  the  Com- 
panies Acts,  1862  and  1867,  on  the  10th  May,  1872,  and  100 
fally  paid  up  shares  therein  were  placed  at  the  disposal  of  the 
plaintiffs,  as  evidenced  by  an  agreement  in  \vTiting  duly  regis- 
tered, dated  18th  May,  1872. 

6.  In  pursuance  of  the  agreement  mentioned  in  the  8rd 
paragraph,  the  plaintifis  nominated  the  defendant  to  be  the 
holder  of  ten  of  the  said  100  fully  paid-up  shares,  being  the 
proportion  to  which  he  was  entitled  under  the  said  agreement 
in  respect  of  his  promised  payment  of  £1000,  and  the  defendant 
accepted  an  allotment  of  the  said  shares  and  became  the  holder 
thereof. 

7.  The  defendant's  share  of  the  expenses  referred  to  in  the 
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8rd  paragraph  amounted  to  £1000,  the  whole  of  which  wu 
required  for  such  expenses. 

8.  The  defendant,  on  or  about  the  28th  August,  1871,  paid 
the  plaintiffs  £350,  and  on  or  about  the  6th  March,  1872, 
£150 ;  but,  although  all  conditions  have  been  ];)erformed  and 
all  times  have  elapsed  and  all  things  have  been  done  and  hi^ 
pened  necessary  to  entitle  the  plaintifft  to  be  paid  the  whole  of 
the  said  £1000,  yet  the  defendant  has  not  paid  to  the  pkintilb 
the  remaining  £500,  nor  any  part  thereof. 

9.  Accounts  have  l)een  rendered  by  the  plauitiflfe  to  the  defen- 
dant half-yearly,  charging  him  with  the  said  £500  and  interest 
thereon,  with  half-yearly  rests,  which  by  agreement  and  by  the 
course  of  dealing  between  the  plaintiffs  and  the  defendant,  the 
defendant  is  liable  to  pay. 

The  plaintiflfe  claim  : — 

£658  15«.,  together  with  interest  thereon  at  5  per  cent,  per 

annimi  from  the  80th  June,  1877  (the  date  of  the 

issuing  of  the  writ),  mitil  judgment. 


Statement  of  Defence. 

Defence.  1.  The  defendant  denies  the  allegations  in  paragraphs  1,  2, 

and  ;>  of  the  statement  of  claim.  The  facts  as  to  the  matters 
therein  rcfeiTcd  to  are  as  follows  :  In  the  year  1871,  the  de- 
fendant agreed  to  l)ecome  a  memlKT  of  a  syndicate  then  being 
formed  by  the  plaintiffs  for  the  ])urpose  of  sending  certain  ships 
to  load  guano  at  or  near  the  coast  of  P.,  upon  the  ex- 
press condition,  amongst  othci-s,  that  the  defendant  should  not 
))e  liable  to  any  extent  beyond  the  sum  of  £500. 

2.  The  defendant  denies  the  allegations  in  pai'agi'aph  4  of 
the  statement  of  claim.  If  any  of  the  matters  therein  alleged 
be  tnie,  the  defendant  had  never  any  notice  or  knowledge 
thereof 

8.  The  defendant  dem'cs  the  allegations  of  paragraphs  5,  6, 
and  7  of  the  statement  of  claim.  If  any  of  the  matters  therein 
alleged  are  true,  the  defendant  never  had  any  notice  or 
knowledge  thereof. 

4.  The  payments  of  £350  and  £150  referred  to  in  the  8th 
paragraph  of  the  statement  of  claim  were  made  in  pursuance 
of  the  agreement  mentioned  in  paragi-aph  1  of  this  defence,  and 
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not  otherwifie.    Except  as  aforesaid,  the  defendant  denies  the  Defence, 
all^ations  of  paragraph  8  of  the  statement  of  claim. 

5.  The  defendant  denies  the  allegations  of  paragraph  9  of 
the  statement  of  claim. 

6.  The  alleged  cause  of  action  did  not  accrue  within  six  years  Statute  of 
before  the  commencement  of  this  action.  Limit*- 

tions. 


Reply. 

1.  The  plaintiflfe  join  issue  upon  the  statement  of  defence. 

2.  In  further  reply  to  paragraph  G  of  the  statement  of  de- 
fence, the  plaintiffs  say  that  within  six  years  before  the  com- 
mencement of  this  action,  the  defendant  made  an  acknowledg- 
ment by  part  payment,  and  by  a  letter  signed  by  the  defendant, 
that  the  plaintiff's  cause  of  action  was  in  existence  and 
unsatisfied. 


Reply. 


Breach  of  Promise  of  Marriage  (n). 

Claim  by  Plaintiff foi'  Breach  of  Piomm  to  Marry. 

1.  The  plaintiff  resides  at  ,  and  is  a  spinster. 

^fendant  is  a  law  stationer  in Street. 


The   Breach  of 
promise  to 
many. 


(a)  A  promise  to  many  on  which  an  action  is  based,  need  not  bo 
cridenced  by  any  writing,  and  may  be  proved  entirely  by  parol,  though 
it  is  well  to  remember  that  by  the  32  &  33  Vict.  c.  G8,  s.  2,  it  is 
proTided  that  *■*■  no  plaintiff  in  any  action  for  breach  of  promise  of  mar- 
liage  ahaU  recover  a  verdict  unless  his  or  her  testimony  shall  be  corro- 
borated by  some  other  material  evidence  in  support  of  such  promise." 
A«  to  what  amounts  to  corroboration  within  this  section,  see  Bessela  v. 
Stem,  46  L.  J.  467.  An  infant  may  sue  in  such  an  action,  but  is  not 
li*hle  to  be  sued.  {HoU  v.  Ward,  2  Str.  937.)  The  action  falls  within 
the  rale  actio  jpcrgonalU  moritur  cum  perxona,  and  cannot  be  maintained 
by  an  ezecntor  or  administrator.  ( Cluimherlam  v.  WiUiam/toii,  2  M.  &  8. 
408.) 

The  averments  in  the  claim  are  generally  very  simple.  There  is  first  a 
statement  of  the  agreement  to  marry,  and  then  in  another  paragraph  a 
ctatement  of  a  breach  of  such  promise,  as  that  the  defendant  had  married 
soother,  or  that  the  time  agreed  on  for  the  marriage  had  elapsed,  and  the 
defendant  refused  to  complete  the  contract,  or  that  a  reasonable  time  had 
clipfied.  The  claim  wiU  also  generally  contain  an  averment  as  to  the 
ugmah  endured  by  the  plaintiff,  and  the  loss  and  damage  she  has  suf- 
fered, but  this  averment  is  not  essential.  The  jury  in  assessing  damages 
n^y  take  into  account  the  position  in  life  and  means  of  the  defendant, 
Md  also  the  injury  to  the  plaintiff's  feelings.  (Smith  v.  Wmtdjine, 
^  C.B.  N.  S.  660 ;  Berrtj  v.  Iki  Costa,  L.  li.  I  C.  P.  331.) 


Promise 
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Breach  of         ^-  On  or  about  the  25th  of  December,  187C,  the  defendant 
promiee  to    asked  the  plaintiff  to  become  his  wife,  and  upon  her  consent, 
the  plaintiff  and  the  defendant  agreed  to  maiTy  each  other, 
and  the  plaintiff  has  always  been  ready  and  vNilling  to  marry 
the  defendant. 

3.  The  defendant  has,  however,  refused  to  perfoim  his  said 
agreement,  and  has  married  another  person. 

4.  Alternatively,  the  plaintiff  says  that  she  and  the  defen- 
dant agreed  to  marry  one  another  within  a  reasonable  time, 
and  a  reasonable  time  in  that  behalf  had  before  this  action 
elapsed,  and  the  plaintiff  had  been  always  willing  to  marry  the 
defendant,  yet  the  defendant  has  refused  to  marry  the 
plaintiff. 

The  plaintiff  claims  £500  damages. 

Statement  of  Defence. 

1.  The  defendant  does  not  admit  that  he  asked  the  plaintiff 
to  become  his  \\ife,  or  that  she  consented  thereto,  or  that  the 


Among  the  defences  that  may  be  set  up  arc  :  1 .  Tliat  the  defendant 
never  promised  to  marry  the  plaintiff  ;    2.  That  he  promised  condi- 
tionally, and  the  condition  has  not  yet  been  fnlfillcd  :  3.  That  nnct  the 
promise  the  defendant  has  discovere<l  that  the  plaintiff  has  been  guilty  of 
Immorality    gross  immorality  or  depraved  conduct,  of  which  he  or  phc  was  ignorant 
of  plaintiff     *^  *^*^  Xvoi^  of  the  engagement  {Irmng  v.   Grvruivood,  1  C.  &  P.  350)  ; 
when  a      '    ^'  ^^**  ^^^  plaintiff  has  been  guilty  of  material  misrepresentation  as  to 
defence.         ^^®  '^^^  circumstances  of  his  or  her  family,  and  his  or  her  prexious  life 
( Wharton  v.  Lrrrhy  1  C.  &  P.  529) ;  5.  That  the  plaintiff  has  exoneratccT 
When  an       ^^®  defendant  from  his  or  her  promise.     Such  an  exoneration  may  >>e 
exoneration  implied  from  the  demeanour  and  conduct  of  the  parties.    The  total  cessa- 
by  the  ^^^^  ^^  intercourse  and  correspondence  for  two  or  three  years  is  CTidence 

plaintiff         ^^^  *^®  j^^  ^^  *  P^^^  *^'^  exoneration,  although  on  the  last  occasion  they 
will  be  were  seen  together  the  plaintiff  refused  to  give  up  the  defendant's 

implied.  letters,  saying  it  would  be  like  giving  him  up  altogether.  (Davis  v. 
Bomfordy  G  H.  &  N.  245.)  6.  The  Statute  of  Limitations,  which,  in  the 
case  of  this  action,  is  a  bar  after  the  lapse  of  six  years  from  the  promise. 
What  will  Jt  has  been  decided,  however,  that  bodily  infirmity  supervening  after 
not  consti-  the  promise  and  rendering  it  dangerous  to  the  defendant's  life  to  marry, 
tute  a  is  no  answer  to  an  action  for  breach  of  promise  to  marry  {Nail  v.  Wright. 

defence  to  E.  B,  &  E,  746,  765)  ;  so  on  the  authority  of  the  last  case,  insanity  in  the 
this  action,  plaintiff  existing  unknown  to  the  defendant  previously  to  his  promise, 
was  held  to  be  no  defence  {Baker  v.  Cariv^right.  10  G.  B.  N.  S.  124) ;  so 
a  pre-contract  on  the  part  of  the  plaintiff  to  marry  another  person,  which 
the  plaintiff  concealed  from  the  defendant  at  the  time  of  his  promise,  is 
no  defence  to  the  action  without  fraud  {Becch^y  v.  Brorm,E.  B.  &  E. 
796) ;  so  it  is  no  defence  that  the  defendant  is  a  married  man,  and  was 
married  when  he  promised,  provided  the  plaintiff  was  ignorant  of  the 
fact.     {MiUtcard  v.  Littlctvood,  5  Exch.  775.) 
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plaintiff  and  defendant  agreed  to  marry  each  other  as  respec- 
dvelj  and  alternatively  alleged  in  the  2nd  and  4th  paragraphs 
of  the  plaintiff's  statement  of  claim,  or  that  they  ever  agreed  to 
many  each  other. 

2.  The  defendant  further  says,  that  even  if  he  did  agree  to 
marry  the  plaintiff  as  alleged,  such  agreement  was  by  mutual 
consent  of  the  plaintiff  and  defendant,  and  before  any  breach 
thereof,  rescinded. 

Breach  of  Promise  to  Marry^  and  Brea<:h  of  Special 

Agreement  (a). 

1.  Previously  to  the  date  of  the   agreement  next  herein-  Statement 
after  mentioned,  the  plaintiff  and   defendant  had  agreed  to  B,.f|^^f 
marry  one  another,  and  by  an  agreement  bearing  date  the  promise  to 
17th  of  December,  1872,  and  to  which   the  plaintiff  craves  ™*^- 
leave  to  refer  as  part  of  this  statement,  the  defendant  agreed 

▼ith  the  plaintiff  to  become  his  lawful  wife  on  or  before  the 
Ist  of  January,  1875,  or  in  default  thereof  and  by  way  of  com- 
pensation to  the  plaintiff,  and  in  consideration  of  his  agreeing 
to  wait  until  the  death  of  her  parents  to  make  the  defendant 
iiis  lawful  wife,  to  pay  to  the  plaintiff  the  one-third  of  any 
properties  or  moneys  which  she  (the  defendant)  might  receive 
under  the  will  of  her  parents,  jointly  or  separately. 

2.  By  the  said  agreement,  and  for  the  considerations  afore- 
lud,  the  defendant  further  agreed  to  pay  to  the  plaintiff  an 
4ttmmty  of  £20  per  annum,  commencing  from  the  year  1875, 
the  said  annuity  to  be  doubled  each  year  until  the  defendant 
^nld  become  the  lawful  wife  of  the  plaintiff. 

8.  Before  the  commencement  of  this  action,  the  defendant 
leoeived,  under  the  will  of  her  parents,  jointly  and  separately, 
certain  properties  and  moneys. 

4.  The  plaintiff  has  always  been  ready  and  willing  to  marry 
the  defendant,  yet  the  defendant  has  neglected  and  refused  to 
nuffiy  the  plaintiff,  or  to  pay  him  the  said  one-third  as  agreed, 
*nd  the  annuity  for  the  year  1876,  or  either  of  them. 

(<)  The  ftatement  of  claim  and  statement  of  defence  here  set  out  are 
^slieii from  the  pleadings  in  Ugap  y.  Marris,  46  L.  J.  76.  The  statement  of 
^dnoe  it  scaicehr  a  model  so  far  as  brevity  of  statement  is  concerned ;  bat 
^  Court  refosed  to  strike  it  out  as  embarrassing,  and  it  is  thonght  it 
'*>J  usefully  be  given  as  showing  the  greater  latitude  of  statement 
allowed  wfaon  a  nusrely  equitable  defence  is  pleaded. 
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The  plaintiff  claims  : — 

£        as  damages  for  the  non-payment  of  the  one-third  of 

soch  properties  and  moneys  and  of  the  said  annuity  ; 

or  in  the  alternative,  damages  for  breadi  of  said 

promise  to  many. 

Statement  of  Defence  (a). 

Sutement        1.  The  defendant  admits  that  in  the  year  1872,  she  signed  a 

Undo  ***"    memorandum  of  agreement  between  herself  and  the  plaintiff. 

inilneiioe.     The  defendant  says  she  never  made  any  agreement  with  the 

plaintiff  relating  to  the  claim  of  the  plaintiff  set  ont  in  his 

statement  of  claim   other  than  by  the  said  memorandmn  of 

agreement. 

2.  The  defendant  does  not  admit  that  the  terms  of  the  said 
memorandum  of  agreement  are  set  out  in  the  1st  and  2nd  para- 
graphs of  the  statement  of  claim,  or  either  of  them. 

3.  As  to  the  claim  of  the  plaintiff  to  one  third  portion  of 
whatever  properties  or  moneys  she  might  receive  or  has  re- 
ceived under  the  will  of  her  parents,  jointly  or  separately,  and 
to  the  annuity  as  set  forth  in  his  statement  of  claim,  the 
defendant  says  that  if  the  said  memorandum  of  agreement  is 
such  as  is  set  out  in  the  1st  or  2nd  paragraphs,  or  either  of 
them,  in  the  statement  of  claim,  the  said  memorandum  of 
agreement  was  signed  or  entered  into  by  her  under  the  circmn- 
stances  hereinafter  set  forth  in  the  next  nine  sncoessive 
paragraphs. 

4.  The  defendant  is  the  only  child  of  the  late  Mr. ^  a 

gentleman  of  wealth  and  position,  and  has  always  during  the 

lifetime  of  her  parents,  resided  with  them  in  L shire. 

Her  mother  died  in  the  month  of  October,  1878,  and  her  &ther 
in  the  month  of  July,  1875.  The  defendant  was,  as  the  plain- 
tiff ever  since  the  year  1859  well  knew,  wholly  dependent  upon 
her  father  in  his  lifetime  for  her  maintenance,  and  after  his 
death  for  such  provision  as  he  might  make  for  her  by  will  or 
otherwise. 

5.  In  the  year  1855,  the  plaintiff,  who  then  resided  at  L., 
and  whose  position  in  life  was  much  inferior  to  the  defendant's, 
and  who  knew  that  the  defendant's  &ther  was  a  gentleman  of 

(a)  See  note,  p.  209,  as  to  this  form. 
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wealth  and  position,  without  the  knowledge  of  the  defendant's 
parents,  paid  his  addresses  to  the  defendant. 

6.  In  or  about  the  year  1861,  the  defendant's  parents  for  stAtement 
the  first  time  became  aware  that  the  plaintiff  was  intimate  ^^  defence. 
with  and  paying  his  addresses  to  the  defendant,  and  they  there-  influence. 
npon  forbade  the  defendant  from  forther  continuing  any  ac- 
quaintance with  the  plaintiff,  or  receiving  his  addresses,  or 
having  any  intercourse  or  correspondence  with  him,  and  this 

was  then  communicated  to  the  plaintiff. 

7.  Thereupon  the  plaintiff,  by  the  influence  he  had  over 
the  defendant,  induced  the  defendant  to  enter  into  a  clan- 
destine correspondence  with  him,  to  be  kept  up  without  the 
knowledge  of  the  defendant's  parents,  and  to  enter  into  an 
engagement  of  marriage  with  him,  which  it  was  intended  by 
\K3itii  the  plaintiff  and  the  defendant  should  be  concealed  from 
&e  deJEendant's  parents,  and  shortly  after  the  plaintiff  left 
L,  and  from  thenceforward  resided  in  London. 

8.  In  consequence  of  such  promise,  from  the  year  1861 
down  to  the  19th  of  July,  1875,  when  the  defendant's  father 
died,  the  plaintiff  continuously  and  frequently  wrote  to  and 
lecdved  letters  from  the  defendant,  and  from  time  to  time  had 
interriews  with  her  at  various  places  other  than  L.,  and  the 
engagement  of  marriage  was  continued  between  them.  During 
ilie  whole  of  this  time  the  receipt  and  sending  of  such  letters 
and  the  said  interviews  and  the  said  engagement  were,  as  the 
plaintiff  well  knew,  concealed  from  the  defendant's  father  and 
from  the  defendant's  mother  so  long  as  she  was  alive  ;  and  the 
defendant's  parents  were,  and  each  of  them  was,  ignorant  and 
unaware  of  such  correspondence,  interviews,  and  engagement. 

9.  For  many  years  prior  to  the  day  when  the  defendant 
agned  such  memorandum  of  agreement  as  aforesaid,  the  plain- 
tiff applied  to  the  defendant  from  time  to  time,  and  re- 
ceived from  her  sums  of  money,  and  from  the  commencement 
of  the  year  1869  to  the  day  that  the  defendant  signed  the  said 
memorandum  of  agreement  as  aforesaid,  the  plaintiff,  who  had, 
V  he  well  knew,  great  influence  over  the  defendant,  by  using  all 
sodi  influence,  constantly  endeavoured  to  induce  the  defendant 
to  execute  a  bond  or  contract  to  secure  him  an  annuity  or  large 
>Qni  of  money  out  of  the  property  or  moneys  she  might  receive 
binder  her  parents'  and  especially  under  her  &ther's  will. 

F  2 
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Statement  10.  The  plaintiff  knew  that  the  defendant  was  very  much 
nnH™*"***  ^^^  °^  ^^^  paientB  learning  that,  contrary  to  their  wishes 
iXl*  and  orders,  she  had  kept  np  correspondence  with  the  plaintiff, 
and  had  entered  into  and  continued  an  engasrement  to  marry 
the  plaintiff,  and  had  had  interviews  with  him  irom  time  to 
time,  and  for  the  purpose  of  inducing  the  defendant  to  execute 
such  a  bond  or  contract,  he  announced  to  the  defendant  that 
he  intended  to  take  up  his  residence  at  L.,  and  to  inform  her 
parents  of  such  interviews,  correspondence,  and  engagement. 

11.  At  and  up  to  the  signing  by  the  defendant  of  the  memo- 
randum of  ^reement  mentioned  in  the  1st  paragraph  of  this 
statement,  the  defendant  had  for  the  whole  of  her  life  re- 
sided with  and  been  under  the  care  and  direction  of  her 
parents,  and  was  wholly  without  experience  in  business,  and 
was,  with  reference  to  her  engagement  with  the  plaintiff  and 
the  matter  comprised  in  such  memorandum  of  agreement, 
wholly  induced  by  the  plaintiff  to  sign  and  enter  into  the 
said  memorandum  of  agreement  by  and  under  the  influence 
of  the  plaintiff,  while  she  was  engaged  to  be  married  to  him 
under  the  circumstances  before  set  forth,  and  by  and  under 
the  fear,  as  the  plaintiff  well  knew,  that  the  plaintiff  would, 
if  she  refused  to  sign  and  enter  into  the  said  memorandum 
of  agreement,  take  up  his  residence  at  L.,  and  inform  her 
parents  of  such  interviews,  correspondence,  and  engagement, 
and  thereupon  she  did  sign  the  said  memorandimi  of  agree- 
ment in  the  1st  paragraph  of  this  statement  mentioned,  by  the 
means  aforesaid,  and  under  the  circumstances  aforesaid,  and 
not  otherwise.  And  the  defendant  further  says,  that  if  the 
terms  of  the  said  memorandum  of  agreement  are  such  as  are 
set  forth  in  the  statement  of  claim,  the  same  are,  and  always 
were,  as  to  the  promise  of  the  defendant  to  pay  the  said 
moneys,  properties,  and  annuity,  exorbitant,  unreasonable,  in- 
equitable, and  unfair  to  the  defendant. 

12.  The  defendant  admits  that  under  the  will  of  her  fitther, 
but  denies  that  under  the  will  of  her  mother,  she  became  en- 
titled to  certain  properties  and  moneys^  and  says  that  before, 
after,  and  at  the  execution  of  the  last  will  and  testament  of 
the  defendant's  &ther,  under  which  sud  will  the  defendant 
has  received  such  property  and  money,  and  to  the  date  of  the 
death  of  the  defendant's  fiather,  the  &ther  of  the  defendant 
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was  ignorant  of  the  aforesaid  correspondence,  interviews,  and  Statement 
engagement  of  marriage  between  the  plaintiff  and  the  defen-  ^  ^  ^^' 
dant,  signed  by  the  defendant  as  aforesaid,  and  that  there  influeDce. 
was  any  agreement  whatever  between  the  plaintiff  and  the  de- 
fendant ;  and  the  defendant  says  that  the  defendant's  father 
made  his  said  last  will  and  testament  in  the  beUef  that  there 
was  no  agreement  whatever  between  the  plaintiff  and  the 
defendant. 

And  by  way  of  set-off  and  connter-claim,  the  defendant  claims 
as  follows : — 

13.  The  defendant  repeats  the  matters  hereinbefore  alleged 

in  the  paragraphs  numbered  consecutively  from  3  to 
12,  both  inclusive,  of  this  statement,  and  says  that 
the  same  are  tme  in  substance  and  fact. 

14.  The  defendant  claims  that  if  the  terms  of  the  said 

memorandum  of  agreement  mentioned  in  the  Ist 
paragraph  of  this  statement  are  such  as  are  set  out 
in  the  1st  and  2nd  paragraphs  of  the  statement  of 
claim,  the  said  memorandum  of  agreement  may,  so 
&r  as  the  same  relates  to  the  promise  of  the  defendant 
to  pay  the  plaintiff  one-third  of  whatever  properties 
or  moneys  the  defendant  might  receive  under  the 
will  of  her  parents,  jointly  and  separately,  and  so  &r 
as  the  same  relates  to  the  promise  of  the  defendant  to 
pay  the  plaintiff  the  said  annuity,  be  declared  to  be 
nidi  and  void,  and  that  it  may  be  rectified. 
15.  The  defendant  further  claims  such  other  frirther  and 
better  relief  as  the  nature  of  the  case  requires. 


Broker. 

See  Stockbroker. 


Carrier. 
See  Common  Gamer, 
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charterer 
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stitates  a 
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or  condi- 
tion pre- 
cedent. 


Charter-party  (a). 
AeUon  by  ShyHnener  against  Charterer  far  not  Loading. 

1.  The  plaintifb  are  the  owners  of  the  ''PanBy,"  and  the 
defendant  is  a  merchant  carrying  on  business  in  London. 

2.  On  or  about  the  23rd  of  March,  1877,  the  plainti£b  and 
defendant  agreed  by  charter-party  that  the  plaintms'  steamship 


(a)  "  A  charter-party  is  a  contract  whereby  the  ship-owner'or  the  ship- 
mMter  coyenants  or  agrees  for  the  nse  of  the  ship  by  the  charterer  for  some 
specified  period  of  time,  or  for  a  particular  voyage  or  adventure  '*  (Addi- 
son on  doDtracts,  7th  ed.,  718).  The  ship-owner  by  the  ciiarler-party 
ezpreasly  grants  the  vessel  to  be  used  by  the  charterer,  but  this  will  not 
generally  (though  sometimes  it  wiU  be  otherwise,  see  Trinity  Honse  v.  Clark^ 
4  M.  dc  B.  295  ;  Ilutton  v.  Bragg ^  7  Taunt.  14)  be  regarded  as  a  devise  of 
the  ship,  so  as  to  clothe  the  ch^terer  with  the  possession  cX.  the  vessel, 
but  simply  as  a  contract  for  the  use  of  the  ship,  together  with  the  ser- 
vices of  the  master  and  crew,  for  the  purpose  of  carrying  merchandise. 

The  duty  of  the  charterer  is  to  load  his  cargo  on  board  within  the  agreed 
time,  and  there  is  also  an  implied  contract  on  his  part  not  to  put  on 
board  without  notice  packages  of  dangerous  or  corrosive  matter,  the 
nature  of  which  the  ship-owner  or  his  agents  could  not  be  reasonably  ex- 
pected to  know.  {BrcM  v.  Maitland,  6  B.  &  B.  470  ;  L.  J.  26  Q.  B.  49.) 
The  duty  of  the  ship-owner  is  to  fulfil  all  the  terms  of  the  charter-party 
and  safdy  convey  Uie  goods  to  their  destination,  the  loss  arising  from 
certain  perils  bemg  excepted,  and  his  right  is  either  then  or  before  (if, 
but  only  if,  it  has  been  so  expressly  agreed)  to  receive  the  freight  due  to 
him.  it  the  charterer  foils  to  load  a  cargo,  or  loads  an  insufllcient 
cargo  so  that  the  ship-owner  cannot  claim  the  full  amount  of  freight 
to  which  he  is  entitled  by  the  terms  of  the  charter-party  he  is  liable 
for  damages  in  an  action  by  the  ship-owner.  In  an  action  for  not 
loading,  the  ship-owner  must  aver  in  his  claim,  and  prove  at  the 
trialf  compliance  with  aU  warranties  and  conditions  on  his  part.  The 
description  of  a  ship  may  be  a  warranty.  Thus,  if  she  be  described  as 
of  class  A  1  and  is  not  so,  this  would  be  an  answer  to  an  action  for  not 
loading  (^Hitrgt  v.  Uthome,  18  C.  B.  144  ;  L.  J.  26  C.  P.  209) ;  so  a 
description  of  a  ship  as  "now  in  a  particular  port"  amounts  to  a 
warranty  that  she  really  is  there  (Behn  v.  Burness,  3  B.  &  8.  751 ;  L.  J. 
82  Q.  B.  204) ;  so  "  now  at  sea,  having  sailed  three  weeks  ago,"  is  a 
condition  precedent.  {OUive  v.  Booker^  1  Exch.  416.)  Where  the  ship  is 
chartered  for  a  given  time,  the  stipulation  as  to  the  time  wl^n  the  snip 
shall  be  ready  to  sail  or  to  load  is  a  condition  precedent  {Seegar  v. 
Duthie,  8  C.  B.  N.  8.  45,  72  ;  L.  J.  80  C.  P.  65  ;  Tnlhj  v.  IlofcUng,  45 
L.  J.  756 ;  and  delay,  even  though  caused  by  the  excepted  perils,  when 
so  great  as  to  put  an  end  in  a  commercial  sense  to  the  speculation, 
exonerates  the  charterer.  {Jacluon  v.  Union  Marinr  Insurance  Co., 
L.  R.  8  C.  P.  572  ;  L.  R.  10  C.  P.  125.)  There  is  an  implied  warranty  on 
the  part  of  the  ship-owner  that  his  ship  shall  be  seaworthy  at  the  com- 
mencement of  the  voyage,  and  where  she  was  not,  and  in  consequence  the 
charterer's  cargo  was  lost,  it  was  held  that  he  could  recover  its  value  from 
the  ship-owner  (  Cohen  v.  Davidion^  46  L.  J.  305);  so  a  statement  of  tonnage 
is  not  a  warranty  or  condition  precedent.  {Barker  v.  Windle^  6  B.  &  E 
675 ;  L.  J.  25  Q.  B.  849.)  The  measure  of  damages  for  not  loading  an 
canro  is  the  amount  of  freight  which  would  have  been  carried,  deductir 
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the  "  Panay,"  then  on  passage  out  should,  with  all  convenient  Statement 
speed  proceed  to  Parazualos  (after  delivery  of  the  then  outward  againrt^ 

charterer 

for  not 
expenses  and  any  profit  earned  during  the  time  covered  by  the  charter,   loading  and 
(See  also  StmUoti  y.  RlekartUom,  45  L.  J.  (H.  L.)  78.)  demurrage. 

Demmrraqe,'\ — The  charterer  usually  coyenants  to  load  and  unload  the 
yessel  within  a  certain  time,  or  if  he  fails  to  do  so,  to  pay  so  much  a 
day  during  the  delay.    This  delay  as  well  as  the  payment  is  called 
d^nrrage.    The  days  which  by  the  chi^ter-party  are  allowed  to  the   Demurrage, 
charterer  to  load  or  unload  are  called  lay  days ;  and  these  days  are,  in  when 
the  absence  of  contzary  usage,  to  be  taken  as  consecutive  or  running  action  for 
days.    (BronmY^Johimon^  10M.dcW.  881.)    The  lay  days  allowed  are   lies. 
to  be  reckoned  from  the  time  of  the  ship's  arriyal  at  the  usual  place  of 
discharge,  and  not  from  her  aariyal  at  the  entrance  of  the  port,  although 
for  the  purposes  of  navigation  she  may  have  discharged  a  portion  of 
her  cargo  {Breretoi^  y.  Chapman^  7  Bing.  559  ;  Kell  v.  Anderson^  10  M. 
k,  W.  498) ;  and  where  by  a  charter-party  a  specified  sum  is  to  be  paid  for 
each  day  over  and  above  the  lyin^  days,  that  sum  is  payable  in  respect 
ol  a  fraiBtion  of  a  day  during  which  the  ship  is  detained.    (Commercial 
SimwUkip  Co.  r.  BtmUon,  44  L.  J.  Q.  B.  219.)    When  the  charter-party 
is  aUent  as  to  the  time  of  loading  and  nnloading,  the  contract  implied 
by  law  is  that  each  ^rty  will  use  reasonable  diligence  in  performing 
that  part  of  the  loaoing  or  delivery  which  by  the  custom  of  the  port 
falls  upon  him.     The  charterer  cannot  escape  from  liability  on  his 
express  covenant  to  pay  demurrage  by  showing  that  the  delay  was 
oocaakmed  fay  some  omoreseen  event  not  provided  for  by  the  contract,   Delay  oe- 
sodi  as  the  crowded  state  of  the  docks  (though  here  it  may  be  other-   casioned  bv 
wise  if  there  is  a  custom  of  the  port  that  ships  of  the  kind  should  not  be   unforeseen 
ooDstdered  as  arrived  until  they  get  a  discharging  berth  within  the  dock  events. 
(Steamship  Co^^Norden^  v.  JOemptey^  45JL  J.  764) ) :  so  the  delay  of  Custom- 
hoose  offioers,  or  the  inclemency  of  the  weather  {Blight  v.  Page^  3  B.  & 
P.  295),  Gt  the  neglect  of  the  holders  of  the  bill  of  lading  to  present  it 
and  daim  the  goods.    {Eriohteik  v.  Barkworth,  3  H.  &  N.  894  ;  L.  J.  28 
Sx.  95.     See  also  His  v.  By&rt,  45  L.  J.  511.)    But  if  after  the  loading 
isf  iens  eompkied^  the  vessel  is  detained  by  a  sudden  frost,  or  by  foul 
veather  and  contrary  winds,  the  charterer  is  not  liable.     (Jamiuoti  v. 
LamriB,  6  Bio.  P.  C.  474.) 

Freight^ — Bither  the  master  or  the  ship-owner  may  sue  for  freight, 
but  in  the  absence  of  a^^reement,  no  fieignt  is  due  until  the  goods  be 
wied  to  their  destination,  and  then  freight  is  to  be  calculated  and 
paid  on  that  amount  only  which  is  put  on  board,  carried  throughout 
the  whole  voyage,  and  delivered  at  the  end  to  the  merchant,    (bfibion 
▼.  Shtrge,  10  Bxch.  639 ;    L.  J.  24  Bx.  121.)    Where  the  ship-owner 
curies  the  cargo  to  the  port  of  destination,  but  from  the  nature  of 
the  caigo  is  unable  to  land  it  there,  the  freight  becomes  payable ;  and  Freight 
it  the  prudent  course  for  the  master  to  adopt  is  to  bring  the  cargo   when  pay- 
home  again,  he  is  entitled  to  be  paid  back  freight  as  well  as  the  able, 
expenses  incurred  in  endeavouring   to  land  the  cargo.     {Oandet  v. 
^rmn,  L.  R.  5  P.  C.  134.)    Though  freight  is,  as  stated,  only  payable 
on  the  safe  arrival  of  the  cargo  at  Uie  port  of  destination,  still  payments 
Ottde  in  advance  on  account  of  freight  cannot  be  recovered  back 
«ltfaoagh  the  ship  is  lost.    (J?vrii«  v.  Schiller,  L.  R.  6  Ex.  20,  319).    The 
■Wp-owner  may  recover  freight  pro  ratd,  if  the  shipper  accepts  part  of  Pro  ratd 
the  goods,  though  carried  under  an  entire  contract  for  freight  (Mttohell  freight. 
^Jkrtkey,  2  N.  C.  555) ;  or  accepts  the  goods  before  the  completion  of 
yttvovage.    {Vleirboom  v.  Chapman,  13  M.  U  W.  238.)    If  the  master 
tt<)iau>led  from  carrying  the  goods  further  he  may  trans-ship  them,  and 
opOQ  safe  delivery  at  their  destination,  he  is  entitled  to  the  whole 
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Statement    cargo  for  owners'  benefit),  and  there  load  fix^m  the  factors  of 

against        the  defendant  a  fiill  and  complete  cargo  of  iron  ore,  and  being 

chartwer      gQ  loaded  should  proceed  forthwith  to  Newport  (Alexandra 

loailingand  dock),  and  there  deliver  the  same  on  payment  of  freight  at 

demurrage,   the  rate  of  125.  ed,  per  ton  of  20  cwt.  delivered,  and  that  the 

cargo  should  be  loaded  at  the  rate  of  200  tons  per  working  day, 

and  discharged  at  the  rate  of  250  tons  per  working  day  from 

the  time  of  being  ready  to  load  and  unload,  and  that  demurrage 

over  and  above  the  said  lying  time  should  be  paid  for  four  daya 

at  £20  per  day,  payable  day  by  day. 

8.  The  said  steamship  "  Pansy  "  duly  proceeded  to  Parazualos. 
aforesaid,  and  the  plaintiffs  did  all  things  necessary  on  their 
part  and  all  times  elapsed  to  entitle  the  plaintiff  to  have  the 
said  charter-party  performed  by  the  defendant  on  his  part  and 
the  agreed  cargo  loaded  on  board  the  said  steamer  by  the  de- 
fendant,  yet  the  defendant  did  not  load  the  agreed  cargo  or  any 
cargo  on  board  the  said  steamer,  and  kept  and  detained  the 
said  vessel  as  hereinafter  mentioned,  whereby  the  plaintiff  lost 
the  freight  which  he  would  have  earned  under  the  said  charter- 
party  and  the  benefit  he  would  have  derived  from  a  performance 
by  Uie  defendant  of  the  same,  and  was  deprived  of  the  use  of 
the  said  vessel,  and  was  put  to  great  expense  in  and  about  endea- 
vouring  to  obtain  other  freight  and  otherwise  in  respect  of  the 
said  vessel  and  her  detention  hereinafter  mentioned. 
Statement        4^  Th^  plaintiflfe  also  say  that  the  defendant  kept  the  said 

of  grouiids  _ 

of  claim  of   vessel  ou  demurrage  within  the  meaning  of  the  said  charter-party 
demurrage.   fQj.  fQjjj.  (j^yg  Qy^j.  a^^  above  the  said  period  so  agreed  for  loading 

the  said  vessel  and  thereby  became  liable  to  pay  to  the  plaintiff 
£80  for  demurrage  as  aforesaid,  but  has  not  paid  the  same. 

5.  The  plaintifis  further  say  that  the  defendant  detained  the 
said  vessel  eleven  days  beyond  the  periods  so  agreed  upon  for 
loading  and  demurrage  as  aforesaid,  whereby  the  plaintiffs  were 
depirived  of  the  use  of  the  said  steamei  during  that  time,  and 


freight,  as  on  the  old  contract,  without  reference  to  the  contract  with 
the  new  ship.  {Shipton  t.  ThorrUon,  9  Ad.  k  E.  314.)  On  the  subject 
of  pro  rata  freight  generaUj,  see  the  recent  cases  of  Hooper  t.  Burne**r 
46  L.  J.  377  ;  Meteaffe  v.  The  Britannia  Iron  Worlu,  45  L.  J.  837  ;  4G 

Freight,        ^'  *1*  ^^^*    ^®  ship-owner  has  a  lien  npon  the  goods  for  his  freight  ; 

lien  for!  ^t  he  has  no  lien  on  goods  shipped  for  unliquidated  damages  by  reason 
of  the  charterer  failing  to  load  a  fuU  cargo.  {PhiUips  v.  Modify  15  Sast,. 
547  ;  Ch-ay  t.  Qirr,  L.  R.  6  Q.  B.  522.) 
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incurred  great  expense  in  keeping  the  same  and  maintaining  ^tement 

,  ,  ^  of  clAim  for 

the  crew  tnereof.  not  loading 

5.  Particolars  of  the  plaintiff'  claim  have  been  fdrnished  to  "»d  de- 
ihe  defendant  and  the  plaintiflb  have  requested  payment  thereof,     ^^"^'e®' 
bat  the  defendant  has  refused  and  still  refuses  to  pay  the  same 
or  any  part  tiiereof . 

The  plaintiffii  claim  : — 

£1000  damages. 

£80  for  demurrage. 

Statement  of  Defence. 

1.  The  defendant  denies  the  allegations  contained  in  the  Statement 
8rd  paragraph  of  the  statement  of  claim,  and  says  that  he  was  Befoaal  of 
at  all  reasonable  times  in  that  behalf,  ready  and  willing  to  load  master  to 
a  cargo  according  to  the  said  charter-party,  but  the  master  of  ^^. 
the  said  ship  did  not  nor  would  receive  the  same  on  board 
thereof.    If  any  expense  was  incurred  by  the  said  master  in 
obtaining  another  charter-party  (which  the  defendant  denies), 

it  was  80  incurred  in  consequence  of  his  own  acts  and  defaults 
and  not  otherwise. 

2.  The  defendant  denies  the  allegations  contained  in  the 
4th  and  5th  paragraphs  of  the  statement  of  claim,  and  says  that 
be  did  not  keep  or  detain  the  plaintifib'  said  vessel  as  therein 
alleged.  If  the  said  ship  remained  at  the  said  port  of  loading 
(which  the  defendant  denies),  she  was  kept  there  by  her  said 
master  for  purposes  of  his  own,  and  was  not  in  any  way  de- 
tuned by  the  defendant. 

Action  by  Ship*owner  against  Sh/^perfor  not  Loading. 

(Anothor  form.) 

1.  The  plaintiflb  are  ship-owners  and  the  owners  of  the  f^o'^er 

form  of 
steamship  "  A. '  statement 

2.  The  defendants  are  merchants  and  ship-brokers  carrying  °^f\^'°^ 
on  bnsiness  in Street,  in  the  City  of  London.  ing. 

8.  On  the  9th  of  March,  1877,  a  charter-party  was  entered 
iiito  between  the  plaintiff  of  the  one  part  and  the  defendants 
o^the  other  part. 

i  By  the  said  charter-party  it  was,  amongst  other  things 
i^t  material  to  this  action,  agreed  that  the  said  steamship  ''A.*' 
^onld  with  all  convenient  speed  sail  and  proceed  to  a  safe 
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of  cUttm 
for  not 
loading. 


place  of  loading  in  the  Howden  or  Tyne  docks  as  ordered, 
and  after  being  entirely  unballasted  at  the  spont  and  ready 
for  cargo  Bhonld,  after  notice  in  writing  to  be  given  by  the 
defendants  to  the  plaintiffs  as  in  the  said  chart0^pert7  men- 
tioned, there  load  in  the  customary  manner  a  ftdl  and  complete 
cargo  of  coal,  not  exceeding  what  she  could  reasonably  cany 
over  and  above  her  tackle,  apparel,  provisions,  ftid  and  fand- 
ture,  and  being  so  loaded,  should  proceed  to  Cronatadt  and, 
customary  perils  excepted,  deliver  the  same  to  the  frdgbten  or 
their  assigns  on  being  paid  freight  at  the  rate  of  £8  2$,  Bd, 
sterling  per  keel  of  2115  tons  delivered,  the  freighters  or  their 
assigns  paying  all  customary  dues  and  duties  on  the  cargo  and 
the  ship,  and  all  other  charges. 

5.  It  was  by  the  said  charter-party  ftirther  agreed  that  the 
penalty  for  non-performance  of  the  said  agreement  ahoold  be 
the  estimated  amount  of  freight  as,  for,  find  in  the  nataie  of 
liquidated  and  ascertained  damages. 

6.  The  said  vessel  afterwards  proceeded  to  a  safe  place  of 
loading  in  the  Tyne  docks,  and  was  ready  to  load  a  fiiU  and 
complete  cargo  of  coal  in  accordance  with  the  said  charter- 
party,  and  the  plaintiffs  did  all  things  necessary  on  their  part 
to  entitle  them  to  have  the  said  cargo  loaded  by  the  defendants, 
but  the  defendants  broke  the  contract  and  wholly  reftised  to 
load  the  said  cargo. 

7.  The  freight  which  would  have  been  earned  by  the  said 
steamship  on  the  said  voyage  if  the  defendants  had  performed 
the  said  contract,  being  estimated,  amounts  to  the  sum  of 
£601  bs.  (the  sum  named  in  the  said  charter-party  as  liquidated 
damages),  which,  in  consequence  of  the  said  breach  of  the  said 
charter-party,  the  plaintiffs  became  and  are  entitled  to  recover. 

The  plaintiffs  claim  £601  bs,  damages. 


Statement 
of  claim 
for  not 
loading 
according 
to  charter- 
party, 


Action  hy  Ship^tvner  against  Shippers  for  not  Loading  according 
to  Charter-party  and  Demun'ogey  though  plaintiffs  accepted 
tJic  cargo  from  defendants  wiihoxit  prejudice, 

1.  The  plaintiflfe  are  the  owners  of  the  steamship  "  K."  re- 
ferred to  in  the  charter-party  hereinafter  set  forth. 

2.  On  or  about  the  the  Ist  day  of  September,  1877,  a  charter- 
party  was  made  and  entered  into  by  and  between  the  plaintiib 
and  the  defendants  in  the  words  and  figures  following : — 
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[Here  follows  the  charter-party  set  out  at  length.    By  its  ^tement 
terms  the  "  K."  was  to  proceed  fiom  Bombay  to  Calcutta,  and  for  n^i 
the  defendants  undertook  to  load  her  there  with  a  fiill  and  ^^^^^ 
complete  cargo  of  rice>  and  ten  working  days  were  allowed  to  mumge. 
fliemftMr  the  purpose  of  loading.]  i  ^"^ 

8.  In  accordance  with  the  terms  of  the  said  charter-party,  having  L- 
the  said  ship,  after  discharging  her  cargo  at  Bombay,  duly  pro-  cep^  ^• 
oeeded  with  all  conyenient  speed  to  Calcutta,  and  arrived  there  <<r^^^' 
on  the  19th  day  of  October.  righto. '» 

4.  All  things  were  done  and  happened  and  all  times  elapsed 
Dfioessary  to  entitle  the  plaintiff  to  have  the  terms  of  the  said 
dmrter-party  observed  by  the  defendants,  but  the  defendants 
selected  and  reftised  to  supply  a  cargo  to  the  said  vessel,  and 
detained  her  in  waiting  for  such  cargo  until  the  7th  of 
November,  when  they  informed  the  plaintifBs  that  they  were 
uoable  to  perform  ttieir  part  of  the  said  charter-party,  and 
wonld  not  perform  it,  and  requested  the  plaintiflb  to  allow  the 
8hq>  to  be  used  by  them  otherwise  than  as  provided  by  the  said 
duuier-party,witi[iout  prejudice  to  any  claim  that  the  plaintiffs 
might  have  against  them  by  reason  of  their  non-fulfilment  of 
the  terms  of  the  same,  and  the  plaintiffs  consented  to  such 
leqoest  on  the  above-mentioned  terms. 
The  plaintiffs  claim : — 

(1.)  dBieO  for  demurrage  up  to  the  7th  of  November,  1872. 
(2.)  £2500  as  damages  for  the  non-fulfilment  of  the  said 
charter-party  by  the  defendants. 

Action  on  a  Charter-party  for  Demurrage  only. 

1.  The  plaintiff  was  on  the  21st  October,  1876,  and  stiU  is  ^f*^^S^or 
the  owner  of  the  steamship  **  S."  demurrage 

2.  On  the  said  21st  October,  1876,  the  said  ship  being  then  ^^^y- 
in  L,  a  charter-party  was  entered  into  between  the  plaintiff 

of  the  one  part,  and  the  defendants,  thereinafter  called  the 
^fteighters,  of  the  other  part. 

8.  By  the  said  charter-party  it  was  agreed,  amongst  other 
things,  that  the  said  ship  should  with  all  convenient  speed  sail 
^d  proceed  to  B.,  or  so  near  thereto  as  she  might  safely  get, 
uid  there  load  from  the  &ctors  of  the  said  affi*eighters  a  fiill 
^d  complete  cargo  of  oats,  lighterage,  if  any,  to  be  at 
fighters*  risk  and  ship's  expense,  the  cargo  to  be  brought 
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alongside  and  taken  from  alongside  at  ai&eigfatere'  risk  and 
expense,  not  exceeding  all  she  could  reasonaUy  stow  and  cany 
over  and  above  her  tackle,  apparel,  provisions,  and  fdinitiizey 
and  that  being  so  loaded,  the  said  diip  should  proceed  to  L. 
direct,  or  so  near  thereto  as  she  mig^t  safely  get,  and  tfaeve 
deliver  the  said  cargo ;  and  it  was  further  agreed  that  eleven 
running  days,  Sundays  excepted,  were  to  be  allowed  the 
afireighters  for  loading  and  discharging  the  said  cargo,  and  ten 
days  on  demurrage  over  and  above  the  said  loading  days  at 
£80  per  day. 

4.  The  said  ship,  in  accordance  with  the  terms  of  the  said 
charter-party  duly  performed  the  said  voyage  from  L.  to  B. 
and  from  thence  to  L.,  and  the  plaintiff  did  everything  that  it 
was  his  duty  under  the  said  charter-party  to  do  in  order  to 
enable  the  said  ship  to  be  duly  loaded  and  discharged,  and  in 
loading  and  discharging  the  same  at  the  said  ports  of  B.  and 
London  within  the  said  eleven  loading  days. 

5.  The  said  ship,  however,  was  not  loaded  and  diachaiged 
within  the  eleven  running  days  allowed  to  the  said  defendants 
by  the  said  charter-party  for  the  said  purposes,  but,  on  the 
contrary,  eighteen  days  were  occupied  in  such  loading  and  dis- 
charging, and  the  ship  was  thus  kept  and  detained  in  demurrage 
for  seven  days  over  and  above  the  loading  days  allowed  by  the 
said  charter-party. 

The  plaintiff  claims  £210  for  demurrage. 


Statement 
of  defence 
to  abore. 


Statement  of  Defence. 

1.  In  answer  to  paragraph  4  of  the  statement  of  claim,  the 
defendants  say  that  the  said  vessel  did  not  load  at  £.  from  the 
defendants'  factors  a  full  and  complete  cargo  of  oats  in  aooord- 
ance  with  the  terms  of  the  said  charter-party,  and  the  master 
of  the  said  vessel  prevented  and  delayed  the  defendants  tot  a 
considerable  time  from  loading  the  portion  of  the  cargo  whidi 
was  loaded  at  R.,  and  refrised  to  load  a  full  and  complete  cargo 
there  in  accordance  ^ith  the  terms  of  the  said  charter-party, 
and  sailed  for  a  port  called  "  B."  with  only  a  portion  of  the 
cargo  on  board,  and  the  defendants  at  his  request  forwarded 
the  residue  of  the  cargo  by  rail  to  ''  B."  and  the  same  was 
there  loaded  on  board  the  said  vessel. 

2.  The  defendants,  except  as  admitted  by  the  payment  into 
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Court  hereinafter  mentioned,  deny  the  allegations  in  para-  Statement 
graph  5  of  this  statement  of  claim.    They  were  always  ready  to  action 
and  willing  to  load  the  said  vessel  pursuant  to  the  said  charter-  for  demur- 
party,  and  did  not  keep  and  detain  her  for  seven  days  over  and 
above  the  lying  days  allowed  thereby,  or  for  any  longer  period 
dian  was  covered  by  the  said  payment  into  Court. 

3.  Except  as  aforesaid,  the  detention  of  the  vessel  was  wholly 
caused  by  the  acts  and  defaults  of  the  master  of  the  vessel,  as 
hereinbefore  stated,  and  not  by  the  acts  of  the  defendants. 

4.  The  defendants  bring  into  Court  the  sum  of    £G0  for  Payment 
two  days'  demurrage  of  the  said  vessel,  and  say  that  the  same  ^^^  ^"^* 
IB  sofficient  to  satisfy  the  plaintiff's  claim. 


Shipowner  agaifist  Charterer  for  agreed  Hire  of  Cliariered 

Vessel, 

1.  The  plaintiflfe  were,  on  the  1st  August,  1874,  the  owners  of  ^j^^^^^j^^ 
the  steamship  ^  British  Queen."  hire  of 

2.  On  the  1st  of  August,  1874,  the  said  steamship  l)eing  ^^^'^ 
then  in  Calcutta,  a  charter-party  was  there  entered  into  be-  months' 
tween  J.  S.,  the  master,  on  behalf  of  himself  and  the  said  steam-  ^^f^**" 
•hip,  of  the  one  part,  and  the  defendants  of  the  other  part. 

8.  By  the  said  charter-party  it  was  agreed,  amongst  other 
things,  that  the  defendants  diould  be  entitled  to  the  whole 
canying  power  of  the  said  steamship  for  the  period  of  four 
Months,  commencing  from  the  said  1st  August,  1874,  upon 
^  voyage  or  voyages  between  Calcutta  and  Mauritius  and  back  ; 
that  the  defendants  should  pay  for  such  use  of  the  said  steam- 
ship to  the  plaintiff'  agents  at  Calcutta,  monthly,  the  sum  of 
^1,000  ;  that  the  charter  should  terminate  at  Calcutta ;  and 
that  if  at  the  expiration  of  the  period  of  four  months  the  said 
ateamship  should  be  upon  a  voyage,  then  the  defendants  should 
INj  jro  raid  for  the  hire  of  the  ship  up  to  her  arrival  at  Cal- 
cottay  and  the  complete  discharge  of  her  cargo  there. 

4.  The  "  British  Queen  "  made  several  voyages  in  pursuance 
of  the  said  charter-party,  and  the  first  three  monthly  sums  of 
£1,000  each  were  duly  paid. 

5.  The  period  of  four  months  expired  on  the  1st  December, 
1B74,  and  at  that  time  the  steamship  was  on  a  voyage  from 
Xanritins  to  Calcutta.    She  arrived  at  Calcutta  on  the  13th 
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Statement    and  the  discharge  of  her  cargo  there  was  completed  on  the  16tla 

01  claim  A  -r-w  1  /»  •  ^ 

for  freight    ^^  December  aforesaid. 

G.  The  plaintiffs'  agents  at  Calcutta  called  upon  lihe  de* 
fendants  to  pay  to  them  the  fourth  monthly  som  of  £1,000, 
and  a  sum  of  £500  for  the  hire  of  the  said  steamship  from  the 
1st  to  the  16th  December,  1874,  but  the  defendants  haTonot 
paid  any  part  of  the  said  sums. 
The  plaintiff  claim  : — 

The  sum  of  £1,500,  and  interest  upon  £1,000,  part  thereof 
l^m  the  Ist  December,  1874,  until  judgment. 


Statement 
of  defence. 


Counter- 
claim. 


Statement  of  Defence. 

1.  By  the  charter-party  sued  upon  it  was  expressly  proTided 
that  if  any  accident  should  happen  or  any  repairs  become 
necessary  to  the  engines  or  boilers  of  the  said  steamship,  the 
time  occupied  in  repairs  should  be  deducted  from  the  fenoi  o 
the  said  charter,  and  a  proportionate  reduction  in  the  charter 
money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  engines 
and  boilers  of  the  said  steamship,  and  ten  days  were  occupied 
in  effecting  such  repairs. 

3.  On  the  an  accident  happened  to  the  engines  of 
the  said  steamship  at  Mauritius,  and  two  days  were  occupied  in 
effecting  the  repairs  necessary  in  consequence  thereof. 

4.  The  defendants  are  entitled  to  a  reduction  in  the  charter- 
money  of  £400  by  reason  of  the  time  occupied  in  effecting  the 
said  repairs. 

Counter-claim. 

By  way  of  set-off  and  counter-claim  the  defendants  claim  as 
follows  : — 

1.  By  the  charter-party  it  was  expressly  provided  that  the 
charterers  should  fiimish  funds  for  the  said  steamship's  neces- 
sary disbursements,  except  in  the  port  of  Calcutta,  without  any 
commission  or  interest  on  any  sum  so  advanced. 

2.  The  defendants  paid,  for  the  necessary  disbursements  of 
the  said  steamship  in  the  port  of  Mauritius  between  the 

and  the  ,  1874,  sums  amounting  in  all  to  £625  lis.  6d. 

8.  The  charter-party  also  contained  an  express  warranty  that 

the  said  steamship  was  at  the  date  thereof  capable  of  steaming 
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nine  knots  an  honr  on  a  consumption  of  30  tons  of  coal  a  day,  Counter- 
and  it  was  further  provided  by  the  charter-party  that  the  ^  *™* 
charterers  should  provide  coal  for  the  use  of  the  said  steamship. 

4.  The  said  steamship  was  at  the  date  of  the  charter-party 
(mly  capable  of  steaming  less  than  eight  knots  an  hour,  and 
that  only  on  a  consumption  of  more  than  35  tons  of  coal  a  day. 

5.  In  consequence  of  the  matters  mentioned  in  the  last 
paragraph,  the  said  steamship  finally  arrived  at  Calcutta  at  least 
fifteen  days  later,  and  remained  under  charter  at  least  fifteen 
days  longer,  than  she  would  otherwise  have  done.  She  was  also 
during  the  whole  period  of  the  said  charter  at  sea  for  a  much 
larger  number  of  days  than  she  would  otherwise  have  been,  and 
eongnmed  a  much  larger  quantity  of  coal  on  each  of  such  days 
than  she  would  otherwise  have  done,  whereby  the  defendants 
were  obliged  to  provide  for  the  use  of  the  said  steamship  much 
larger  quantities  of  coal  than  they  would  otherwise  have  been. 

The  defendants  claim  : — 

£ damages  in  respect  of  the  matters  stated  in  this  set- 
off and  counter-claim. 

Rephj. 

1.  The  plaintiffs  join  issue  upon  the    2nd,  3rd,  and  4th  B^ply. 
piragraphs  of  the  defendants'  statement  of  defence. 

2.  With  respect  to  the  allegations  in  par^raph  2  of  the 
ONmter-daim  the  plaintiff  do  not  admit  the  correctness  of  the 
Amount  therein  stated.  And  all  sums  advanced  by  the  defend- 
^tB  for  disbursements  were  allowed  to  them  by  the  plainti£b  by 
deducting  the  same  from  the  third  monthly  sum  of  £1,000  paid 
(subject  to  such  deduction)  to  the  plaintiffs'  agents  at  Calcutta 
by  the  defendants  on  or  about  the  12th  November,  1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the 
alleged  damages  therefrom  stated  in  the  3rd,  4th,  and  5th  para- 
graphs, the  plaintiffs  say  that  the  said  steamship  was  at  the  date 
of  the  charter-party  capable  of  steaming  nine  knots  an  hour  on  a 
ooosomption  of  30  tons  of  coal  a  day.    If  the  steamship  did 
not,  during  the  said  charter,  steam  more  than  eight  knots  an 
boor,  and  that  on  a  consumption  of  more  than  35  tons  a  day 
as  alleged  (which  the  plaintiff  do  not  admit),  it  was  in  conse- 
^neoce  of  the  bad  and  unfit  coals  provided  by  the  defendants 
for  the  use  of  the  said  steamship. 
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Bfjoinder. 

Eejoinder.        The  defendants  join  issue  upon  the  plaintifi*  reply  to  th( 
set-oflP  and  counter-claim. 

Action  for  Expenses  of  discfiarging  Cargo  on  Defendants  rej 

to  do  so,  and  for  Demurrage, 
Statement        j.  The  plaintiffs   are  the  owners  of  the  "D.,"  and  th 

of  claim  _ 

for  ex-         defendants  are  merchants  carrying  on  business  in  London, 
penaesof         2.  On  or  about  the  16th  of  September,  1876,  the 

aiBcharging 

cargo  and     and  defendants  agreed  by  charter-party  that  the  said  vessel,  the 


demurrage,  q^  passage  to  Bombay,  should  after  delivery  of  her  ou 

cargo,  load  at  Bombay  aforesaid  a  full  cargo  of  linseed  in  bags 
the  cargo  to  be  brought  to  and  taken  from  alongside  at  mer- 
chants' risk  and  expense,  and  that  being  so  loaded,  she  shonli 
proceed  on  a  voyage  from  Bombay  aforesaid  to  a  safe  port  ii 
the  United  Kingdom,  or  on  the  continent  between  Havre  an 
Hamburg,  both  inclusive,  as  ordered  on  signing  bills  of  lading 
or  so  near  thereto  as  she  might  safely  get,  and  there  deliver 


said  cargo,  always  afloat ;  and  it  was  ftuiiher  agreed  that  the=3 
cargo  should  be  brought  to  and  taken  from  alongside  at  mer- 
chants* risk  and  expense,  and  that  the  discharge  was  to  be  wiUv^ 
all  possible  dispatch,  and  ten  da}'s  should  be  allowed  on  demur — 
rage  over  and  above  the  said  lying  days  at  4^.  per  reg^sb^r 
ton  per  day. 

8.  The  cargo  was  loaded  under  the  said  charter-party,  and  on 
signing  the  bills  of  lading  the  vessel  was  ordered  to  deliver  her 
cargo  at  Amsterdam,  as  her  port  of  discharge  under  the  terms 
of  the  said  charter-party. 

4.  The  said  vessel  proceeded  upon  and  completed  her  voyage, 
duly  arriving  as  near  to  Amsterdam  as  she  could  get,  always 
afloat,  and  all  things  happened  and  all  conditions  were  per- 
formed necessary  to  entitle  the  plaintiffs  to  have  the  said  veod 
unloaded  and  discharged  by  the  defendants,  according  to  the 
terms  of  the  said  charter-party. 

5.  The  defendants,  however,  did  not  nor  would  unload  and 
discharge  the  said  vessel,  nor  take  deliveiy  of  the  said  cargo 
with  all  possible  dispatch,  according  to  the  terms  of  the  said 
charter-party,  or  at  all,  and  detained  the  said  vessel  for  a  long 
period  beyond  the  time  within  which  they  were  bound  to 
discharge  the  said  vessel. 


CEABTEE-PiJtTT.  225 

6.  By  reason  of  the  premises  the  plaintiffs  were  compelled  to  Statement 
discharge  the  said  cargo  from  the  said  vessel,  and  were  put  to  J^^  ^^^ 


ex- 


great  expense  in  and  about  the  unloading  and  discharge  of  the  penses  of 
said  cargo,  and  for  lightering  and  warehousing  the  same,  and  ^J^^o*^ 
sostained  a  loss  by  the  detention  of  the  said  vessel,  and  the  demnmge. 
defendants  became  and   are   liable  to  pay  to  the  plaintiffs 
£204  Ss,  Sd.,  the  amount  of  the  said  expenses,  and  a  further 
sum  of  £121  16$.  for  six  days'  demurrage  of  the  said  ressel. 
TThe  defendants  have  not  paid  the  said  sums,  or  either  of  them, 
^ir  any  part  thereof,  and  have  wholly  refused  to  indemnify  the 
;jiiaintifis  from  the  losses  and  expenses  incurred  by  them  by 
xcason  of  the  defendants'  breach  of  their  contract. 
The  phintifb  claim  £500  damages. 

Statement  of  Defence. 

1.  A  cargo  was  duly  loaded  on  board  the  said  vessel  upon  the  Defence, 
temis  of  the  said  charter-party,  and  of  the  said  bills  of  lading, 

and  the  vessel  was  ordered  to  A.,  and  proceeded  upon  her 
'vofsge,  but  the  defendants  deny  the  other  allegations  con- 
tained in  the  Srd,  4th,  and  5th  paragraphs.  The  said  biUs  of 
lading  were  indorsed  by  the  defendants  to  Messrs.  A.  E.  &  Co., 
Of  order. 

2.  The  vessel,  instead  of  completing  her  voyage  and  pro-  Ship  did 
ceeding  to  A.,  or  so  near  thereunto  as  she  could  safely  get,  pro-  piad^of 
ceeded  only  to  N.,  a  place  in  the  kingdom  of  Holland,  not  destination, 
vithin  the  port  of  A.,  and  the  captain  there  discharged  his  expenses 
Ottgo  into  lighters,  and  caused  the  same  to  be  lightered  to  A.  ^er®  ii»; 
The  defendants  did  not  take  delivery  at  N.  aforesaid.  properl^ 

3.  By  proceeding  to  or  passing  through  one  or  other  of  the 
eanab  which  at  the  date  of  the  vesseFs  arrival  connected  A. 
vith  the  sea,  or  by  partly  discharging  her  cargo,  or  by  some 
ottier  means,  the  said  vessel  could  have  proceeded  to  A.  or  much 
oeaier  thereto  than  N.  within  the  meaning  of  the  said  charter- 
pirty  and  bills  of  lading. 

4.  There  is  a  well-known  custom  in  the  A.  trade,  whereof  the 
pUntiflb  had  notice  when  the  said  charter-party  and  bills  of 
Ming  reqwctively  were  signed,  whereby  the  owners  of  all 
^VBeb  chartered  as  aforesaid,  bound  for  A.,  if  such  vessels  dis- 
dittge  their  cargo  at  N.,  pay  the  expenses  of  and  incidental  to 
the  discharging  it  into  lighters  and  lightering  it  from  N.  to  A. 

Q 
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Alternative  Claim  for  Balance  of  Freight  and  Damage  for  Breach 
of  Charter-party  for  not  Loading^  whereby  Plaintiff  was 
compelled  to  take  lower  Freight. 

Stttemoit  1.  On  or  about  the  24th  September,  1875,  an  agreement 
alternative  ^J  charterparty  was  made  and  entered  into  by  and  between  the 
lor  balance  plamtiflfe,  nnder  their  name,  style,  and  firm  of  "  J.  H.  and  Co.," 
ordi^^  ^^^  ^G  defendant  for  the  charter  of  the  ship  "R."  for  a 
for  not  voyage  from  the  C.  coast  to  M.  The  said  charter-party  was  as 
^*^^^*       follows : — 

lEore  follows  charter-party  set  out  at  length.^ 
2.  The  said  ship  accordingly  sailed  and  proceeded  to  C,  being 
a  port  on  the  C.  coast  between  O.  and  P.,  and  was  there  loaded 
by  the  defendant  with  the  said  agreed  cargo,  consisting  of  1141 

tons  of seeds,  and  the  plaintiff  carried  the  said  cargo 

in  the  said  ship  to  M.  aforesaid  e^  the  S.  canal,  and  there 
delivered  the  same  to  the  defendant. 

8.  The  said  agreed  freight  amounted  in  the  whole  to  £4138, 
and  the  defendant  paid  to  the  plaintiffii  on  account  £8995, 
leaving  a  balance  of  £148  wholly  due  and  unpaid  to  the 
plaintiffs. 

4.  All  things  were  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle,  and  nothing  was  done  and  happened  to  dis- 
entitle the  plaintiff  to  performance  by  the  defendant  of  the  said 
charter-party,  and  to  be  paid  the  said  balance  of  the  said  freight, 
and  to  maintain  this  action  for  the  breach  hereinafter 
assigned. 

5.  The  defendant  did  not  nor  would  pay  the  plaintifBs  the 
said  balance  of  the  said  freight,  and  the  same  is  still  wholly  due 
and  unpaid. 

In  the  alternative  the  plaintiffs  say  as  follows  : — 

6.  The  charter-party  mentioned  in  the  1st  paragraph  was 
made  as  therein  mentioned. 

7.  The  said  ship  accordingly  sailed  and  proceeded  to  C,  being 
such  port  as  aforesaid,  and  all  things  were  done  and  happened, 
and  all  times  elapsed  necessary  to  entitle,  and  nothing  was  done 
or  happened  to  disentitle  the  plaintiff  to  performance  by  the 
defendant  of  the  said  charter-party. 

8.  Yet  the  defendant  did  not  nor  would  load  the  said  agreed 
cargo  according  to  the  said  charter-party,  or  at  alL 
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9.  By  reason  of  the  said  several  last-mentioned  premises,  the  Statement 
plaintiffe  lost  the  benefit  which  they  would  have  derived  from  the  alter- 
performance  by  the  defendant  of  the  said  charter-party,  and  n&tive. 
were  obliged  to  load  the  said  vessel  at  a  lower  rate  of  freight, 
whereby  they  sofTered  damage  amounting  to  £143. 

The  plainti&  claim  : — 

£143  and  interest  thereon  from  the  date  of  the  writ  until  pay- 
ment or  judgment. 

Statement  of  Defmce, 

1.  By  the  terms  of  the  charter-party  set  forth  in  par^raph  l>efeiice 
1  of  the  statement  of  claim,  it  was  provided  that  ''should  the  fendant 
ship  not  arrive  at  first  loading  port  on  or  before  the  20th  of  exerciaed 
December,  1875,  charterers  to  have  the  option  of  cancelling  the  ^  ^^ 
cliarteT ;  **  and  the  defendant  says  that  the  said  ship  did  not  charter- 
aime  at  the  first  loading  port  till  long  after  the  20th  Decem-  '^!^|^^i^cy 
her,  1875  ;  thereupon  the  defendant,  as  he  lawftilly  might  do,  ^^^^h  hap- 
upon  the  arrival  of  the  said  ship  at  the  said  port,  exercised  his  ^"^^^ 
<q)tioii  of  cancelling  the  said  charter,  and  thereupon  cancelled  the 

same  accordingly. 

2.  The  defendant  farther  says  that  after  the  said  charter  was 
cneeDed  as  aforesaid,  the  defendant,  upon  the  request  of  the 
captain,  offered  to  load  the  said  ship  (although  the  time  had 
long  sinoe  elapsed  by  which  the  defendant  was  bound  to  load 

the  said  ship)  if  a  new  charter  was  made  upon  the  terms  of  70.^.  ft*»d  that 

per  ton   for  seed,  other  seed  to   pay  in  proportion ;  chlajter- 

ttd  the  defendant  says  that  the  captain  of  the  said  ship  party  was 
looqtted  the  said  offer  subject  to  the  approval  of  the  plaintiffe.    "^***^*"*«^ 

8.  The  plaintiflb  approved  of  the  said  offer,  and  authorized 
the  detain  to  accept  the  same ;  and  the  said  captain  thereupon 
accepted  the  said  offer  so  made  by  the  defendant,  and  effected  a 
durter  with  the  defendant  at  the  above  rate  of  freight,  viz., 
70f.  per  ton. 

4.  The  defendant  says  that  the  cargo  mentioned  in  paragraph 
iof  the  statement  of  claim  was  a  cargo  loaded  upon  the  terms  of 
freight  last  above  set  forth,  and  pursuant  to  the  last-mentioned 
charter,  and  not  otherwise,  and  the  defendant  says  the  plaintiffe 
have  afaneady  received  advances  or  collected  bill  of  lading 
Aeiglit,  in  respect  of  the  cargo  carried  by  the  said  ship  to  M. 
suiBcient  to  cover  their  daim  for  freight  under  the  said  second 

Q2 
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Statement 
of  defence 
continned. 


Reply  that 
defendant 
did  not 
exercise 
liis  option. 


Denial  that 
new  char- 
ter-party 
was  by 
plaintiffii' 
anthority. 


That  notice 
of  cancel- 
ling first 
charter- 
party  was 
not  given 
within 
reasonable 
time. 


above-mentioned  charter-party,  and  said  terms  of  freight  afore — 
said,  or  the  bills  of  lading  for  the  said  cargo,  and  that  nothing 
is  now  dne  from  the  defendant  to  the  plaintifBi. 

5.  Save  as  above  admitted,  the  defendant  denies  all  and  every 
of  the  allegations  contained  in  paragraphs  2, 3, 4, 7,  and  9  of  the 
said  statement  of  claim. 

1.  The  plaintiffs  join  issue  upon  the  5th  paragraph  of 
statement  of  defence. 

2.  The  plaintiffs  admit  that  the  ''  R."  did  not  arrive  at  C. 
being  the  first  loading  port,  nntil  a  long  time  after  the 
December,  1875,  but  the  defendant  did  not  thereupon  or  at 
cancel  the  said  charter-party. 

3.  If  the  master  of  the  said  ship  accepted  the  said  offer  in  Uh 


2nd  paragraph  of  the  statement  of  defence  mentioned,  whicbi^Bi 
the  plaintiffs  do  not  admit,  he  did  so  without  the  authority  ol 
the  plaintiffs,  or  if  he  so  subsequently  effected  a  charter-party 
mentioned,  he  did  so  without  the  authority  of  the  plaintifb,  ant  "^ 
the  same  was  not  binding  on  the  plaintifb. 

4.  The  defendant,  on  the  arrival  of  the  said  ship  at  C,  anc 
before  the  alleged  cancelment  of  the  said  first  charter-party,  anc 
before  the  effecting  of  the  said  alleged  second  charter-party, 
proceeded  to  load  and  had  loaded  the  said  agreed  cargo 
the  charter-party  in  the  statement  of  claim  mentioned. 

5.  The    plaintiff  admit  that  they  have  already  reoer 
advances  and  collected  bill  of  lading  freight  in  respect  of  the 
cargo  carried  by  the  "  R."  sufficient  to  cover  the  freight  nndecr  "^ 
the  said  alleged  second  charter-party  (assuming  the  same  to 
binding  on  the  plaintiffs),  and  the  bills   of  lading  on 
said  cargo. 

6.  The  plaintiff  further  says  that  the  notice  cancelling 
charter-party  mentioned  in  the  Ist  paragraph  of  the  claim  wasm 
given  in  or  within  a  reasonable  time  after  the  20th  December 
1875,  and  the  same  was  wholly  inoperative  for  the  purpose  o: 
cancelling  the  said  charter-party. 

7.  On  the  20th  December,  1875,  the  said  ship  then  being  al 
M.  on  the  way  to  C,  the  said  master  of  the  said  ship  telegraj 
to  the  defendant  to  know  whether  he  would  exercise  his  optioi 
of  cancelling  the  said  charter-party.  The  defendant  did  not  replj 
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cancelling  the  said  charterparty,  but  on  the  contrary,  sent  to  ^P^  ^^'' 
the  master  of  the  said  vessel  telegrams  calculated  to  induce, 
and  which  did  induce,  the  said  master  to  proceed  to  C.  under 
the  belief  that  the  said  charter-party  wafi  not  cancelled,  and  the 
plaintiffs  submit  that  the  defendant  was  thereby  stopped  from 
afterw^ards  cancelling  the  same  or  from  now  alleging  that  he 
cancelled  the  same. 

8.  If  the  plaintiflfe'  approval  and  authority  for  accepting  the  That 
«aid  second  charter-party  were  obtained  (which  the  plaintiflfe  J^^^^ 
deny)  as  above  mentioned,  the  said  approval  and  authority  were  into  new 
procured  by  the  fraud  of  the  defendant,  and  by  his  fraudulent  !j|^*^. 
concealment  frx)m  the  plaintiffs  of  the  facts  relating  to  the  said  tained  by 
alleged  cancelment  of  the  said  first  charter-party  in  the  state-  ^^*^* 
ment  of  defence  mentioned,  and  of  the  arrangements  which  he 
had  made  with  the  master  of  the  said   ship  respecting  the 
flame. 

Action  far  Difference  between  estimated  Amount  of  Freight  under 
Charter-parti/  and  Amount  paid, part  of  Cargo  being  made  up 
of  lighter  Material  than  agreed, 

1.  The  plaintiffs  are  the  owners  of  the  vessel  called  the  "H.,"  Statement 
the  defendants  are  merchants  in  Liverpool.  for^dtf-* 

2.  By  charter-party  bearing  date  the  2nd  of  October,  1876,  it  ference 
was  agreed  by  and  between  the  plaintiffs  and  the  defendants  ^^"^ 
that  the  plaintiff's  said  vessel  the  "  H."  then  on  a  voyage  to  freight  on 
Bombay,  should  proceed  to  Bombay,  and  there  load  in  customary  ^^^^ 
manner,  from  the  defendants  or  their  agents,  a  friU  and  com-  what  it 
plete  cargo  of  seed,  the  defendants  to  have  the  option  of  JJI^e  ^een 
shipping  60  tons  of  seed  and  (or)  myrolams,  at  the  rate  of  208.  according 
per  ton,  and  that  should  broken  stowage  be  required  the  captain  ^J^"^®'' 
flhould  engage  same  through  the  defendants*  agents  for  the 
plaintiffs*  benefit,  and  that  being  so  loaded,  she  would  therewith 
proceed  to  any  safe  port  in  the  United  Kingdom  or  on  the 
continent  between  Havre  and  Hamburg,  both  inclusive,  one  port 

only,  as  ordered  on  signing  bills  of  lading,  and  there  deliver  her 
cargo  agreeably  to  bills  of  lading  (certain  perils  only  excepted)^ 
and  that  the  defendants  should  load  the  said  vessel  with  the 
said  cargo  at  the  port  of  loading,  and  should  pay  freight  as  fol- 
lows : — If  discharged  in  the  United  Kingdom,  £2  7«.  6d.,  and  if 
discharged  at  any  safe  port  on  the  continent  between  Havre  and 
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Butement    Uambnrg,  both  inclnsive,  £2  10^.  per  50  cabic  feet  of  cotton, 
^  intake  measurement  as  measured  on  the  quay  at  Bombay  \ij 

Chamber  of  Conmieroe  certified  measurer,  under  the  captain'8 
Buperintendencey  other  goods  to  pay  in  proportion  aooording  to 
Bombay  Chamber  of  Commerce  scale  for  sailing  ships.    It  was 
further  provided  by  the  said  charter-party  that  the   freiglit 
should  be  paid  on  unloading  and  right  delivery  of  the  cargo 
in  cash,  less  two  months'  interest  at  5  per  cent  per  annum, 
at  port  of  dischai^  if  in  the  United  Kingdom,  if  dsewhere  in 
cash  sufficient  for  ship's  use  at  current  rate  of  exchange,  and 
balance  as  customary,  and  that  the  master  should  sign  bills  of 
lading  at  any  rate  of  freight  required  by  the  chartemB  with- 
out prejudice  to  the  said  charter-party;  but  should  the  ag- 
gregate freight  by  bill  of  lading  amount  to  leas  than  the  total 
chartered  freight,  that  the  master  should  be  paid  the  difference 
in  cash  before  sailing,  less  four  months'  interest  and  cost  of 
insurance. 

8.  The  said  vessel  accordingly  proceeded  to  Bombay,  where  she 
arrived  on  the  of ,  1876,  and  thereupon  the  de- 
fendants commenced  loading  her  with  seed,  but  did  not  load  a 
frill  and  complete  cargo  of  seed  in  accordance  with  the  ierms  of 
the  said  charter-party,  and  only  loaded  2260  bags  of  seed. 

4.  The  defendants  being  unable  to  load  a  full  cargo  of 
in  accordance  with  the  said  charter-party,  it  was  agreed  bet^'ee*^ 
the  plaintiffs  and  the  defendants  that  the  defendants  shonld 
at  liberty  to  fill  up  the  said  vessel  with  cotton,  and  should 
the  plaintiffs  for  any  extra  ballast  required,  and  be  responsible 
for  any  loss  that  might  be  sustained  by  the  plaintiffs  in  respec?'^ 
of  any  loss  of  freight  or  otherwise  by  reason  of  the  shipment  c^^ 
the  said  cotton  instead  of  seed. 

5.  The  said  vessel  was  accordingly  filled  up  with  cotton 
suant  to  the  said  agreement,  and  bills  of  lading  were  sign< 
by  the  master  at  rates  of  freight  required  by  the  defendan 
within  the  meaning  of  the  said  charter-party,  and  the  aggr^ 
freight  payable  according  to  the  bills  of  lading  amounted  to  I 
than  the  total  chartered  freight. 

6.  The  said  vessel  sailed  on  her  homeward  voyage  and  ivCM-J 
delivered  the  cargo  which  had  been  shipped  by  Uie  defendant^^ 
and  the  plaintiffs  received  the  amount  of  the  freight  payable  k' J 
the  bills  of  lading,  which  was  less  than  the  total  charterc?^ 
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Sneight  according  to  the  said  charter-party  by  the  sum  of  Statement 
6556  lOs.  9d,    The  defendants  have  refused  to  pay  and  hare  °^  ^^^^' 
lot  paid  to  the  plaintiJBb  the  said  sum  or  any  part  thereof. 

7.  The  plaintiff  say  that  by  reason  of  the  defendants'  de&olt 
n  loading  a  cargo  according  to  the  terms  of  the  said  charter- 
party,  they  have  sustained  a  loss  amounting  to  the  said  sum  of 
£566  108.  9d.,  for  which  the  defendants  are  liable  to  the 
pUdntiffii. 

8.  The  defendants  hare  also  failed  to  indemnify  the  plaintiffs 
for  the  loss  of  freight  amounting  to  the  same  sum  of 
£566  10«.  9d,,  which  was  sustained  by  the  plaintiffii  by  reason 
of  the  shipment  of  the  said  cotton  instead  of  seed. 

The  plaintiffs  claim  : — 

(1.)  £566  108.  dd.,  with  interest  until  payment. 

(2.)  Or  £1,000  damages. 


SHaiment  of  Defence  to  Clam  (not  given)  for  Freight  and  Ex- 

pemee  indoreed  on  Writ, 

1.  The  defendants  do  not  admit  that  the  sum  of  £69  135.  Id.,  Defence  to 
or  any  part  thereof,  claimed  by  the  plaintiflFs  by  the  indorsement  ci^j™  *or 
on  tl^  writ  in  this  action  for  freight  and  disbursements,  is  due  an/dU- 
or  owing  from  the  defendants  to  the  plaintifis.    The  defendants  bureements 
admit  the  shipment  of  the  goods  mentioned  in  the  said  indorse-  ^^  ^^^ 
ment,  but  they  deny  that  there  is  due  and  owing  by  them  to 
the  plaintiffs  in  respect  of  the  carriage  and  conyeyance  of  the 
sme  more  than  the  amount  paid  by  the  defendants,  and  for 
which  credit  has  been  given  in  the  particulars  contained  in  the 
said  indorsement. 

By  way  of  set-off  and  counter-claim  the  defendants  say  as  Set-off  and 
MlowB :—  ^^^*«^- 

8.  In  the  month  of  September,  1876,  the  defendants  caused 
to  be  delivered  to  the  plaintiffs  1454  bags  of  rye  and  a  quan- 
ti^  of  rye  in  bulk  to  be  safely  and  securely  carried  and  con- 
irejed  by  the  plaintiffs  for  the  defendants  to  London  by  the 
phintifb'  vessels,  and  there  delivered  to  the  defendants  (certain 
perilB  and  casualties  excepted)  for  freight  to  the  plaintiff. 

8.  The  plaintiffs,  however,  did  not  safely  and  securely  carry 
tod  convey  the  said  goods  respectively,  but  delivered  about  588 
({oirten  of  the  said  rye  to  the  defendants  in  London  in  a  damaged 
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Sei-4fftDd   comlidon,  and  greatly  deteriorated  in  value.    The  damage 
kinL  '       °^^^  caofied  by  any  of  the  perils  and  casoalties  excepted. 


c 


4.  The  defendautfl  will  contend,  if  neceasary,  that  the  danu^ 
to  the  said  ire  was  caused  by  the  negligence  of  the  plaintifBi 
and  their  8er\'antfl. 

5.  The  defendants  have,  by  reason  of  the  premises,  incimed 
hea\7  expenses  in  taking  care  of  and  conditioning  the  said 
damaged  rye,  and  have  furnished  the  plaintiffs  with  particiilars 
of  the  said  damage  and  expenses,  and  applied  for  payment  of 
the  amount  thereof,  but  the  plaintiffs  have  not  paid  the  same. 

The  defendants  claim : — 

£400  damages  in  respect  of  the  matters  stated  in  this  set-Qfi" 
and  counter-claim. 


Statement 
of  claim  for 
refaging 

seiricea 
of  ship's 
crew  to 
take  cai^ 
on  board. 


Action  against  Ship-^icners  for  refusing  the  Services  of  the  Sh^\ 

Crew  to  take  a  Cargo  on  Board, 

1.  The  plaintiffs  are  a  shipping  company  carrying  on  bnsim 
in  London  and  New  Zealand. 

2.  The  defendants  cany  on  business  in  London,  and  in  »^       -^ 
month  of  September,  1873,  were  the  owners  of  the  ship  "  S." 

3.  By  a  charter-party  entered  into  upon  the  Cth  of  September      'i 
1873,  the  plaintiffs  chartered  from    the  defendants  the 
vessel  the  "  S."  to  proceed  on  a  voyage  from  London  to  Nc 
Zealand,  there  to  take  on  board  a  frill  and  complete  cargo  o: 
New  Zealand  produce  or  other  lawfrd  cargo,  and  therewith 
ceed  to  Loudon,  and  deliver  the  said  cargo  for  the 
therein  specified  ;  and  it  was  provided  by  the  said  charter-] 
that  ballast,  if  required  in  New  Zealand,  should  be  provided  bj 
the  charterers,  also  stiffening  cargo ;  and  that  in  the  colon] 
the  stevedore  should  be  appointed  and  paid  by  the  cl 
but  act  under  the  direction  of  the  master,  but  that  ci 
should  have  the  use  of  the  ship's  crew  then  on  board  without 
charge  ;  and  that  the  cargo  should  be  brought  alongside  free  ol 
expense  and  risk  to  the  ship. 

4.  In  accordance  with  the  terms  aforesaid,  the  said  v( 
proceeded  to  a  port  in  New  Zealand,  and  the  plaintiflb  th( 
provided  a  cargo  and  brought   the  same  alongside  the  8U( 
vessel  in  lighters,  and  were  ready  to  load  the  said  vessel ;  anc 
although  the  plaintiffs  did  all  things  on  their  part  to  be  done 
to  entitle  them  to  a  performance  of  the  said  diarter-party  bj 
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the  defendants,  yet  the  defendants  refdsed  to  take  the  said  Statement 
cargo  on  board  the  said  vessel  out  of  the  said  lighters,  accord-  ^Qtinoed. 
ing  to  the  terms  of  their  contract  In  that  behalf,  and  did  not 
allow  the  plaintifis  to  have  the  use  of  the  ship's  crew  then  on 
board  without  charge,  and  the  plaintiffs  did  not  in  fact  have 
the  use  of  the  said  crew  then  on  board  without  charge,  and 
irere  compelled  to  take  the  said  cargo  out  of  the  lighters  on 
l)oard  the  said  vessel,  and  to  hire  and  pay  for  labourers  and 
others  to  take  the  said  cargo  on  board  and  to  load  the  same. 

5.  By  reason  of  the  matters  above  stated,  the  plaintiffs  were 
pat  to  an  expense  of  £151  18^.,  and  the  plaintiff  have  claimed 
ix)  be  indemnified  by  the  defendants  in  respect  of  the  said 
expense,  but  the  defendants  have  refused  to  indemnify  the 
flaintififs,  or  to  pay  the  said  sum  of  £151  18^. 
The  plaintiff  claim  £300  damages. 


AcUon  against  Sh^wnerfor  Delay  and  Deviation. 

1.  The  plaintifis  are  wholesale   merchants  in  the  city  of  Statement 
Xondon  and  at  Melbourne.    The  defendants  are  shipowners.       for^^^ 

2.  On  or  about  the  1st  of  July,  1876,  it  was  agreed  by  charter-  tion  and 
Jiarty  made  and  entered  into  by  and  between  the  plaintiffs  and  ^®^^' 
the  di^ndants  that  the  defendants*  vessel  the  '^  Y."  should 
Jbrthwith  load  a  full  cargo  of from  the  plain  tifb'  warehouses, 

^Ittd  dien  proceed  with  all  due  despatch  and  without  deviation 
<o  Melbonme,  and  there  deliver  the  said  cargo  to  the  plaintiffs 
^v  their  assigns. 

3.  The  "  V."  was  duly  loaded  with  a  fiiU  cargo  of from 

ilhe  plaintiflii*  warehouses,  and  on  the  21st  of  July,  1876,  sailed 
Aom  the  Thames  on  her  voyage. 

4.  The  "  V."  did  not  proceed  with  all  due  despatch  on  her 
•^ud  voyage  and  without  deviation,  but  on  the  contrary,  while 
^m  the  said  voyage  she  put  into  the  port  of  A.,  where  she  lay 

a  month,  and  into  the  port  of  C,  where  she  lay  for  six 
and  also  wasted  a  long  time  in  going  to  and  coming 
Aom  the  said  ports. 

5.  The  ^^y."  arrived  at  Melbourne  three  months  after  the 
time  she  would  have  arrived  there  but  for  the  deviations  and 
ddajB  mentioned  in  the  4th  paragraph. 

6.  In  consequence  of  the  premises  the  plaintiffs  were  for  a 
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Statement    long  time  depriyed  of  the  use  of  their  goods  and  lost 
ooDtin^.    adyantageous  opportunities   of  selling  the  same,  and 
greatly  damnified. 
The  plaintiffs  claim  £500  damages. 


Defence 
that  ship 
compelled 
to  enter 
port 
through 
stress  of 
weather. 


Set-off  and 
counter- 
claim for 
balance  of 
freight 


Statement  of  Defence  and  Counter-dam. 

1.  The  defendants  deny  the  allegations  contained  in  the 
paragraph  of  the  statement  of  claim. 

2.  The  defendants  say  that  it  was  a  term  of  the  charter* 
party  mentioned  in  the  2nd  paragraph  of  the  statement  o 
claim  that  the  defendants  should  not  be  liable  for  any  delay 
deyiation  caused  by  the  act  of  God  or  by  any  dangers  oi 
accidents  of  the  seas. 

8.  On  the  6th  of  August,  1876,  while  proceeding  onhervoyage 
the  "V.'*  encountered  a  heavy  storm,  and  was  compelled  to  rur 
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for  refuge  to  the  port  of  A.    In  entering  the  said  port,  th 
"V.,"  owing  to  the  stress  of  weather,  went  aground,  and  wi 
so  damaged  that  a  month  elapsed   before  the   damage  don< 
could  be  repaired  and  the  vessel  proceed  on  her  voyage. 

4.  After  leaving  the  said  port  of  A.,  the  small-pox  broke  ou 
amongst  the  crew  of  the  said  vessel.  Several  of  the  crew  dii 
others  were  disabled  by  the  disease,  and  the  master  of  the  "V. 
was  compelled  to  deviate  firom  his  voyage,  and  put  into  thi 
port  of  C.  to  obtain  a  new  crew  in  order  to  prosecute 
voyage.  Owing  to  a  difficulty  in  obtaining  a  crew,  the  **  V. 
was  detained  at  C.  for  six  weeks. 

4.  The  defendants  do  not  admit  the  allegations  contained  i 
the  6th  paragraph  of  the  statement  of  claim. 

And  by  way  of  set-off  and  counter-claim  the  defendants  ^^ 
say: 

1.  That  by  the  charter-party  made  between  the  plainti 
and  the  defendants  dated  the  1st  of  July,  1876,  it  was 
that  the  plaintifib  should  pay  to  the  defendants  the  sum  q 
£2000  as  freight  for  the  "  V.,"  one-half  to  be  paid  on  the  sailin 
of  the  vessel,  the  other  half  on  the  delivery  of  the  cargo  at  M. 

2.  £1000,  the  first  half  of  the  said  freight,  was  duly  paid  b 
the  plaintifib. 

8.  The  "  V."  proceeded  on  her  voyage,  arrived  at  M.,  an 
the  cargo  was  safely  and  securely  delivered  to  the  plaintifb. 
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4.  The  plaintiffs  hsTe  not  paid  the  remaining  half  of  the  said 
freight. 
The  defendants  claim  £1000. 

Another  Farm  for  Delay  and  Deviation. 

1.  The  plaintiffs  are  merchants  in  Glasgow ;  the  defendant  Statement 
is  the  owner  of  the  steam-ship  "  Stag."  for  deiSi- 

2.  By  charter-party  dated  the  28th  of  October,  1875,  it  was  tion  and 
agreed  between  the  plaintiffs  and  the  defendant  that  the  de-  ferent  facts 
fendant's  steam-ship  the  **  Stag,"  then  being  on  passage  from  from  pre- 
Eurradiee  to  Liverpool  should,  with  all  convenient  speed,  sail  f^r^jf 
and  proceed  from  any  port  or  ports  to  any  port  or  ports  with 

cargo  for  owner's  benefit,  and  having  discharged  the  same, 
shonld  sail  and  proceed  as  ordered  at  port  of  discharge  of  out- 
ward cargo  (such  port  to  be  any  port  beyond  Suez)  to  load 
either  at  Akyab,  or  at  Rangoon,  or  at  Bassein,  or  at  Moulmain, 
bnt  to  load  at  one  port  only,  from  the  agents  of  the  plaintiffs,  a 
M  and  complete  cargo  of  rice  in  bags,  and  being  so  loaded, 
dnmld  therewith  proceed  to  Malta  for  orders  to  discharge  at  a 
good  and  safe  port  in  the  United  Kingdom  or  on  the  continent, 
and  ddiver  the  same  on  being  paid  freight  at  a  certain  agreed 
iBle,  certain  perils  excepted,  and  that  fourteen  running  days 
flhonld  be  allowed  the  said  merchants  for  loading  the  said  ship 
at  die  port  of  loading  and  waiting  for  orders  at  ports  of  call 
abroad,  to  commence  and  be  computed  twenty-four  hours  after 
die  master  had  given  notice  in  writing  to  charterer's  agents 
diat  he  was  ready  for  cargo,  and  ten  days  on  demurrage  over 
and  above  the  said  lying  days  at  £40  per  day. 

8.  The  defendant's  said  vessel  completed  her  said  passage 
from  Eurrachee  to  Liverpool,  and  was  there  loaded  with  a 
cargo,  to  be  carried  for  owner's  benefit  to  Aden,  as  her  port  of 
discharge  of  outward  cargo,  and  the  vessel  accordingly  sailed 
for  and  arrived  at  Aden,  where  she  discharged  her  said  outward 
caigo.    The  plaintiffs  say  that  all  times  elapsed  and  all  things 
irere  done  necessary  to  entitle  the  plaintiffs  to  performance  by 
the  defendant  of  the  terms  of  the  said  charter-party,  and  to 
We  the  said  ship  sail  and  proceed  with  all  convenient  speed 
ftom  the  said  port  of  Aden,  to  load  at  one  of  the  ports  men- 
tioned in  the  said  charter-party. 
4.  The  said  ship,  although  not  prevented  by  any  of  the  perils 
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Statement 
of  claim  for 
deviation 
and  delay. 


Allegation 
of  special 
damage. 
Bise  in 
prices  dor- 
ing  period 
of  delay. 


excepted  in  the  said  charter-party,  did  not  proceed  to  one  of 
the  said  ports  in  accordance  with  the  said  charter-party  in  that 
behalf,  and  the  defendant  caused  the  said  ship  to  deviate  from 
her  said  voyage,  and  the  said  ship  did  not  wait  for,  and  the  de- 
fendant refused  to  accept,  orders  according  to  the  terms  of  the 
said  charter-party,  and  unnecessarily  and  improperly,  and  with- 
out sufficient  or  any  cause  or  excuse,  proceeded  on  another 
voyage  from  Aden  to  Jeddah,  and  there  took  on  board  a  cargo, 
and  sailed  and  proceeded  therewith  to  the  port  of  Singa. 
pore. 

6.  The  vessel,  after  a  long  and  unreasonable  delay,  sub- 
sequently proceeded  to  Bassein,  and  there  took  on  board  a 
cargo  of  rice  for  the  plaintiflfe,  which  duly  arrived  at  the  port 
of  discharge. 

6.  By  reason  of  the  premises  the  said  vessel  did  not  arrive 
at  the  said  port  of  loading  until  long  after  the  time  at  which 
she  ought  to  have  arrived  there,  and  her  arrival  at  the  ports  of 
loading  and  of  discharge  was  much  delayed,  and  the  plaintiffs 
were  compelled  to  pay  more  for  the  said  cargo  of  rice  at  the 
said  port  of  loading  than  they  would  otherwise  have  paid,  and 
were  obliged  to  sell  the  same  at  a  far  lower  price  than  they 
otherwise  would  have  done,  and  the  cargo  shipped  by  the  said 
vessel  was  not  a  Februaiy  shipment  as  it  would  have  been  if 
the  vessel  had  proceeded  to  her  port  of  loading  according  to 
the  said  charter-party,  and  was  a  much  later  shipment,  and 
was  of  less  value  than  a  Februaiy  shipment.  The  plaintifib, 
moreover,  by  reason  of  the  aforesaid  breaches  of  the  said  charter- 
party,  have  incurred  heavy  expenses  and  losses,  and  have  lost 
the  profits  they  would  otherwise  have  made. 

7.  The  plaintiffs  have  furnished  the  defendants  with  full 
particulars  of  their  said  losses  and  expenses,  and  have  applied  to 
the  defendants  to  be  indemnified  in  respect  thereof ;  but  the 
defendants  have  refosed  to  do  so. 

The  plaintiff  claim  £3500  damages. 


Action  for  Damage  to  Cargo,  the  Vessel  not  being  Staunch  as 

undertaken  in  Charter-^arty, 

Statement        1.  The  plaintiff  company  are  ship-owners  carrying  on  busi- 
for  damage  ^®*®  ^  Yorkshire,  and  having  an  office  in  London.    The 
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defendants  are  owners  of  the  steam-ship  "  V."  of  the  port  of  Statement 
H.  trading  between  the  ports  of  London  and  G.  continuLi. 

2.  On  or  about  the  27th  November,  1876,  the  defendant      

E.  L.,  managing  owner  of  the  steam-ship  "  V.,"  on  behalf  of  thi^^ 
the  defendants  as  owners  of  the  "  V.,"  made  and  entered  into  vcfsei  not 
a  charter-partj  with  the  plaintiffs  in  the  words  and  figures  fol-  staunch. 
lowing,  that  is  to  say. 

[Here  follows  the  charter-party  at  fiill  length  (which  was  a 
letting  of  the  **  V."  for  one  month),  containing  the  usual  repre- 
sentation by  the  owners  that  the  ship  is  then  "  tight,  staunch, 
strong,"  and  an  undertaking  that  during  the  time  of  the 
charter-party  they  will  maintain  her  in  a  thoroughly  efficient 
state.] 

8.  Thereupon  the  "  V."  was  placed  at  the  disposal  of  the 
plaintiff,  and  the  plaintifls  had  the  hire  and  employment  of 
the  said  "V."  under  and  in  pursuance  of  the  said  charter- 
party. 

4.  The  "  V."  was  not  when  so  placed  at  the  disposal  of  the 
charterers,  nor  at  any  other  material  time,  tight,  staunch, 
strong,  or  fitted  for  the  service;  but  her  ballast  tank  was  de- 
jEbctive  and  leaky. 

5.  The  vessel  was  not  maintained  by  the  defendants  in  a 
thoroughly  efficient  state,  but  the  said  ballast  tank  was  suffered 
to  remain  leaky  and  defective  as  aforesaid. 

6.  By  reason  of  the  premises  and  not  otherwise,  certain  bales  Allegation 
of  wool,  particulars  of  which  are  contained  in  the  schedule  to  ^ J^^ 
this  statement  of  claim,  which  were  shipped  by  the  plaintiff  on  and  damage 
board  Ae  "  V."  to  be  carried  from  the  port  of  London  to  the  ^^®'' 
port  of  O.,  became  and  were  damaged  and  rendered  of  no  use 

to  the  plaintifis,  and  the  plaintiffs  lost  the  freight  and  profits 
they  would  have  earned  by  the  carriage  and  the  safe  delivery  of 
nch  goods,  and  the  plaintiffs  were  compelled  to  and  did  pay 
dirers  sums  of  money,  for  which  they  were  liable  to  third  persons, 
to  the  amount  of  £106  4«.  7d,,  particulars  whereof  are  annexed 
hereto  by  way  of  schedule. 

The  plaintifb  claim: — 

(1.)  £150  damages. 

(2.)  Interest  thereon  at  the  rate  of  £5  per  cent,  per  annum 
from  the  issuing  of  the  writ  in  this  action  till  judg- 
ment. 
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ScheduU. 

Schedule             Messrs.  T.  Ambler  &  Sons,  6  bales  .        .  £11     7  7 

ref^to           Messrs.  G.  Hirst  &  Sons,  4  bales     .        .    16    0  0 

ment  of              Sir  J.  Malt  &  Sons,  60  bales  .                .    77  16  0 

^'*^-  Survey  fee 110 

£106    4  7 


Cheques. 

See  Bills  of  Exchange^ Bankers. 


Chose  in  Action  (a). 
Action  on  an  assigned  Debt, 

Statement  1.  The  plaintiff  is  an  architect  at  K.  in  W.,  and  the  defend- 
of  claim  by  j^|.  jg  ^  printer  and  bookseller  there,  and  proprietor  of  the 
of  debt        K,  Times  newspaper. 

against 

debtor.  

ProTision  {a)  Formerly,  choees  in  action  were  not  assignable;  but   gradual 

of  Judica-     statatory  inroads  were  made  on  this  rule,  so  that  before  the  passing  of 
tnre  Act,      the  Judicature  Act,  1873,  there  were  several  cases  in  which  choses  in 
1 878,  as  to  action  might  haye  been  assigned.    By  that  Act,  howeyer,  the  old  rule  was 
assignment   totally  swept  away.  The  25th  section,  sub-sect.  6,  enacts  that  **  any  abso- 
of  choses  in   Inte  assignment  by  writing  under  the  hand  of  the  assignor  (not  purport- 
action,  ing  to  be  by  way  of  chaise  only)  of  amy  debt  or  other  legal  chose  in 
'  action,  of  which  express  notice  iu  writing  shaU  have  been  given  to  the 
debtor,  trustee,  or  other  person  from  wom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall  be 
and  be  deemed  to  have  been  effectual  in  law,  subject  to  all  the  equities 
which  would  have  been  entitled  to  priority  over  the  right  of  the  as- 
signee if  this  Act  had  not  passed,  to  pass  and  transfer  the  legal  right 
to  Booh  debt  or  chose  in  action  firom  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and  the  power  to  give  a  good 
discharge  for  the  same  without  the  concurrence  of  the  assignor :  Pro- 
vided always  that  if  the  debtor,  trustee,  or  other  person  liable  in  respect 
of  such  debt  or  chose  in  action  shall  have  had  notice  that  such  assign- 
ment is  disputed  by  the  assignor  or  any  one  claiming  under  him,  or 
any  other  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action, 
he  shall  be  entitled,  if  he  think  fit,  to  caU  upon  the  several  persons 
making  claim  thereto  to  interplead  concerning  the  same,  or  he  may, 
if  he  think  fit,  pay  the  same  into  the  High  Ckmrt  of  Justice  under  and 
in  conformity  with  the  provisions  of  the  Acts  for  the  relief  of  tmstees.** 
Belief  may  be  had  by  interpleader  under  this  sub-section  before  action 
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2.  The  plaintiff  did  work  as  an  architect  for  the  defendant  StatemeDt 
in  and  abont  certain  alterations  to  the  K,  Times  office,  and  in  by  aa^ee 
making  plaos  and  superintending  works  done  for  the  defendant,  of  debt 
and  in  attending  at  an  arbitration  in  respect  to  matters  in  dis-  aS^r! 
pnte  between  the  defendant  and  one  M.,  and  in  reporting  and 
negociating  on  behalf  of  the  defendant  as  to  the  matters  in 
dispnte.    The  plaintiff's  charges  in  respect  of  the  said  work 
amount  to  £89  4«^  of  which  the  plaintiff  has  received  on  ac- 

eoant  £40,  leaving  a  balance  due  to  him  of  £49  4^.  Full 
particulara  of  the  said  charges  have  been  delivered  to  the  de- 
limdant,  and  (hey  are  fitir  and  reasonable. 

3.  B.  S.,  lately  of  E.,  builder,  did  certain  work  as  a  builder 
for  the  defendant  prior  to  the  10th  May,  1877,  and  there 
was  then  due  to  him  from  the  defendant  in  respect  of  such 
work  the  sum  of  £100  Ids.  e^d.  Full  particulars  of  the  said 
sum  have  been  delivered  to  the  defendant. 

4.  On   the    10th    May,  1877,  the    said    R.  S.   absolutely  AUegation 
assigned  to  the  plaintiff  by  agreement  in  writing  under  the  ^^^" 
hand  of  him  the  said  B.  8.,  not  purporting  to  be  by  way  of  debt  and 
charge  only,  the  said  debt  of  £100  lbs.  e^d.  then  due  from  3°^^^^^^ 
the  defendant  to  him;  and  on  the  16th  May,  1877,  express 

notioe  in  writing  was  given  to  the  defendant  of  the  said  assign- 
nant. 

5.  The  defendant  has  not  paid  the  said  sum  of  £49  4^.,  or 
the  said  sum  of  £100  lbs.  6id. 

The  plaintiff  claims  £149  Ids.  6^. 

StaiemeiU  of  Defence. 
1.  As  to  the  2nd  paragraph  of  the  plaintiff's  statement  of  Defence. 


^mm^  (Be  Km  BamhiTg  BMway  Co,,  W.  N.  1876,  239) ;  but  the 
■V^eetioa  does  not  make  anything  an  assignment  which  was  not  an 
—JpuiCHt  before  either  at  law  or  equity.    {Sohraeder  y.  Central  Bank  I>ehtor  in 
^XMitay  84  L,  T.  N.  a  7a6  ;  24  W.  R.  710.)    Therefore  a  cheque  is  action  on 
not  an  lurignment  by  the  drawer  of  the  amount  of  the  cheque  in  the  assignment 
btoka^  bands  to  the  credit  of  the  payee.   (IHd,)  In  Ycnmg  y,  Ziehen  of  debt 
(86  W«  R.  40B)v  as  a  defence  to  a  daim  by  the  plaintifE  as  assignee  of  may  Ht  off 
^  bslsDoe  of  a  debt  due  from  the  defendant  to  I),  for  work  done  under  claim 
^^oilnct,  the  defaldantcoante^claimed  against  the  pbiintifff  against 

^  teesdi  of  the  contract  by  D.,  and  it  was  held  that  the  defendant  debtor,  but 
^  entitled  to  oonnter-claim  for  such  damages,  but  only  as  a  set-off  to  may  not 
^l^aiittiff  *•  claim.    In  sach  a  case  the  counter-claim  would  show  on  counter- 
^  Imo  of  it  that  the  defendant  does  not  sedc  damages  against  the  claim  for 
pUi]itifl,batonly  to  set  them  off  against  the  plaintiff's  daim.  it. 
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Statement 
of  defence. 


Payment 
into  Court. 


That  con- 
dition pre- 
cedent, 
viz.,  the 
obtaining 
of  archi- 
tect's cer- 
tificate, 
had  not 
been  per- 
formed. 


claim,  the  defendant  says  that  he  does  not  admit  the  fint  two 
items  of  the  plaintiff's  particulars,  namely,  £1  Is.  and  £4  4#., 
as  it  was  expressly  agreed  hetween  the  plaintiff  and  tiie  de- 
fendant that  the  plaintiff  should  make  no  charge  in  respect  of 
the  matters  for  which  the  said  charges  are  made;  and  as  to  the 
item  of  £82  ISs,  in  the  said  particulars  being  a  charge  for 
conmiission  at  5  per  cent,  on  £1658,  the  total  cost  of  woxka, 
the  defendant  denies  that  the  same  is  a  fair  and  reasonaUe 
charge,  and  says  that  it  was  expressly  agreed  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  should  not  diarge 
so  much  as  5  per  cent,  conmiission.  The  defendant  admits. 
that  he  is  liable  to  the  extent  of  4^  per  cent,  commission.  The 
balance  due  to  the  plaintiff  in  respect  of  the  matters  in  the 
said  2nd  paragraph  mentioned  is  £35  lis.  only,  and  not 
£49  4^.,  and  the  defendant  has  brought  into  Court  the  said 
sum  of  £35  14^.  in  satisfaction  of  the  plaintiff's  claim,  so  fiur  fl» 
admitted  in  this  paragraph. 

2.  The  averments  contained  in  the  4th  paragraph  of  the 
plaintiff's  said  statement  are  not  admitted. 

3.  As  to  the  3rd  paragraph  of  the  plaintiff's  said  statement, 
the  defendant  says  that  the  sum  of  £100  15^.  6^.  therein 
mentioned  is  made  up  of  a  sum  of  £40  0^.  6d,  alleged  to  be 
the  balance  remaining  due  of  R.  S.'s  contract  price  for  doing 
the  work  in  the  said  paragraph  referred  to,  and  also  of  divers 
sums  claimed  in  respect  of  extras  or  additional  works  or  altenh 
tions.  As  to  the  said  £40  Os,  Qd,  the  defendant  says  that  it 
was  a  condition  of  his  contract  with  the  said  R.  S.  for  the 
execution  of  the  said  work  that  the  said  balance  should  not  be 
paid  or  payable  or  demandable  until  two  months  after  the  woiks 
should  have  been  certified  by  the  architect  to  be  completed,  and^ 
then  only  upon  production  of  the  certificate  to  that  effect;  ani 
the  defendant  further  says  that  the  said  works  have  not 
completed,  and  that  such  certificate  has  not  been  given, 
alternatively  that  two  months  did  not  elapse  after  the  giving  O'.:^^ 
any  such  certificate  before  this  action  was  brought,  and  furtherr^ 
that  no  such  certificate  has  been  produced  to  the  defendant. 

4.  As  to  the  sums  in  the  last  paragraph  mentioned  which  ar^^ 
claimed  in  respect  of  extras  or  additional  works  or  alterationi^^ 
the  defendant  avers  that  it  was  a  condition  of  his  con — • 
tract  with  the  said  R.  S.  for  the  execution  of  the  said 


oHOsx  nr  actiov.  241 

that  no  charge  or  allowance  should  be  made  for  any  extras  or  Aatignee 
additional  works  or  alterations,  unless  the  same  should  have  ^^  ^^^ 
been  ordered  in  writing  by  the  defendant's  architect,  and  that  debtoE. 
Aonld  any  extra  alteration  or  addition  be  so  ordered  to  be  made  Defence, 
by  day-work,  a  day  account  must  be  delivered  at  the  office  of 
€be  said  architect  at  the  end  of  the  week  next  ensuing  after  such 
^y  work  should  have  been  done,  and  that  no  account  unless  so 
signed  and  delivered  should  be  allowed  at  the  making  up  the 
accounts.    And  the  defendant  ftirther  avers  that  none  of  such 
extras  or  additional  works  or  alterations  claimed  for  were 
ordered  in  writing  by  the  defendant's  architect,  or  were  other- 
wise orderei  by  the  defendant ;  and  alternatively,  that  if  any 
-such  were  ordered  to  be  made  by  day  work,  a  day  account  was 
not  duly  signed  and  delivered  in  accordance  with  the  before- 
mentioned  condition. 

And  by  way  of  set-off  and  counter-claim  the  defendant  says 
as  foUowB : — 

5.  It  was  a  condition  of  the  defendant's  said  contract  with  Counter. 
the  said  R.  S.  for  the  doing  of  the  works  in  the  8rd  paragraph  ^^*""' 
of  the  statement  of  claim  mentioned,  that  the  said  works  should 

be  covered  in  and  the  drains  completed  by  the  1st  day  of  Sep- 
tember, 1875,  and  that  all  the  said  works  should  be  finally 
completed  by  the  1st  day  of  May,  1876;  and  further  that  should 
the  contractor  &il  to  cover  in  the  buildings  and  complete  the 
fudd  works  within  the  periods  respectively  specified  for  the 
different  parts  of  the  said  works,  he  should  forfeit  and  pay  the 
flom  of  £8  per  week  for  every  week  such  works  should  remain 
unfinished  after  those  periods,  which  sum  or  sums  so  forfeited 
ebonld  be  deducted  out  of  the  money  which  might  then  be  or 
thereafter  might  become  due  to  the  said  R.  S.  and  be  retained 
as  liquidated  damages. 

6.  The  said  works  were  not  covered  in  nor  were  the  drains 
completed  by  the  said  1st  day  of  September,  1875;  and  all 
the  said  works  were  not  finally  completed  by  the  Ist  day  of 
May,  1876,  nor  were  they  completed  at  Christmas,  1876, 
after  which  date  the  said  R.  S.  did  no  further  work  to  the 
in%mises.  The  said  R.  S.  by  \irtue  of  the  said  condition 
forfeited  the  said  sum  of  £8  for  each  of  thirty-two  weeks 
^p  to  Christmas,  1876,  and  the  defendant  became  and  is 
ventiUed  to  deduct  the  various  sums  so  forfeited  out  of  any 

B 
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Assignee  money  which  may  have  been  due  to  the  said  B.  S.  at  the 

^^^  time  in  the  8rd  paragraph  of  the  plaintiff's  statement  of 

debtor.  claim  mentioned.    And  the  defendant  has  sustained  damage 

Counter-  by  leason  of  the  said  delay  in  the  completion  of  the  said 

claim.  ^^^^ 

7.  As  to  the  said  sum  of  £40  0^.  6d.  in  the  3rd  paragraph 
hereof  mentioned,  the  defendant  further  says  that  the  said 
R.  S.  did  not  do  and  complete  the  whole  work  stipulated  for  in 
the  said  contract,  but  left  undone  and  unfinished  a  part  thereof 
amounting  to  the  value  of  £10. 

8.  It  was  also  a  condition  of  the  defendant's  said  contract 
that  the  said  R.  S.  should  repair  aU  damage  done  to  the  adjoin- 
ing  premises  during  the  execution  of  his  said  contract,  and  the 
defendant  ayers  that  damage  of  that  nature  was  done  to  certain 
adjoining  premises  of  one  W.  F.  R.,  and  the  said  R.  S.  feiled 
to  repair  the  same,  whereby  the  defendant  incurred  the  expense 
of  £17  19«.  4c^d,  in  repairing  the  same. 

The  defendant  claims  to  recover  £96  in  respect  of  paragraph 
5  for  sums  forfeited  up  to  Christmas,  1876,  and  also  to  re- 
cover the  said  sums  of  £10  and  £17  19«.  4^d.,  and  alternatively 
to  set  off  the  said  sums  or  so  much  thereof  as  may  be  sufficient 
against  any  claim  of  the  plaintiff  in  this  action  arising  other- 
wise than  under  the  2nd  paragraph  of  the  plaintiff's  state- 
ment of  claim. 


Reply. 

£gply  1.  The  plaintiff  joins  issue  upon  the  defence,  except  so  far  as- 

it  admits  any  part  of  the  statement  of  claim,  and  except  the 
allegation  that  the  defendant  has  paid  £85  14^.  into  Court. 

2.  The  plaintiff  accepts  the  sum  of  £85  14«.  paid  into  Court 
in  satisfaction  of  £85  14^.,  parcel  of  the  money  claimed  in 
this  action. 

8.  As  to  the  allegations  contained  in  the  counter-claim, 
the  plaintiff  denies  that  there  were  any  such  conditions  in  the 
contract  between  the  defendant  and  the  said  R.  S.  as  are  set 
out  in  the  5th  and  6th  paragraphs  of  the  counter-claim.  The 
contract  under  which  the  work  was  done  consisted  as  to  certain 
of  the  works  simply  of  a  tender  and  acceptance  thereof, 
without  any  special  terms  or  conditions,  and  as  to  the  other 
part  of  the  works  there  was  no  contract  other  than  that  im- 
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plied  firom  ihe  defendant  giving  orders  for  the  work  to  be  Assignee 

Ar^^^  of  debt 

done.  3g,^^ 

4.  The  plaintiff  farther  says  that  the  works  were  in  &ct  done  debtor, 
and  completed  long  before  the  dates  at  which  the  defendant  ^N^7* 
allies  them  to  have  been  completed,  and  he  denies  the  allega- 
tions in  the  6th  paragraph.  Even  if  the  defendant  were 
entitled  to  deduct  £3  per  week  for  the  weeks  during  which  the 
works  were  unfinished,  the  amount  would  not  be  £96,  but  a 
much  less  amount. 

5.  The  completion  of  the  works  tendered  for  within  the  times 
mentioned  in  the  5th  paragraph  of  the  counter-claim  as  the 
times  within  which  they  ought  to  have  been  completed,  was 
prevented  by  the  defendant  ordering  deviations  from  the  said 
work  and  additional  works,  and  by  the  premises  on  which  the 
work  had  to  be  done  not  being  put  by  the  defendant  in  a  state 
in  which  the  work  could  be  done.  As  to  the  drains  they  could 
not  be  completed  until  certain  plumber's  work,  which  the  de- 
fendant procured  to  be  done  by  other  contractors,  and  not  by 
the  said  R.  S.^  had  been  done,  and  this  was  not  done  in  time 
for  the  said  R.  S.  to  have  completed  the  drains  by  the  1st  of 
September,  1875,  even  if  he  had  been  under  any  contract  to  do  so. 

6.  The  plaintiff  denies  that  the  defendant  suffered  any 
damage  by  the  non-completion  of  the  work. 

7.  The  plaintiff  admits  that  the  defendant  paid  £1719^.  i^d, 
in  respect  of  certain  work  done  to  premises  of  W.  F.  R.,  but 
denies  that  it  was  for  work  which  R.  S.  was  bound  to  do  under 
his  contract  with  the  defendant. 

8.  The  said  R.  S.  in  fact  did  the  said  work  amounting  to 
£17  198.  ^d,  at  defendant's  order,  and  the  defendant,  with 
knowledge  of  all  the  fiacts,  paid  him  for  it,  and  has  not  other- 
wise than  by  the  said  order  and  payment  to  the  said  R.  S. 
incnrred  the  said  expense.  The  plaintiff  says  that  the  defendant 
is  not  entitled  to  recover  back  the  sum  so  voluntarily  paid. 

9.  The  plaintiff  farther  says  that  even  if  the  defendant  is 
entitled  to  recover  the  said  sum  of  £17  195.  4|(/.  from  the  said 
R  8.,  his  right  to  do  so  is  not  an  equity  having  priority  over 
the  right  of  the  plaintiff  as  assignee  of  the  debt  in  respect  of 
which  he  is  suing,  nor  is  the  defendant  in  any  way  entitled  to 
set-off  the  said  sum  against  the  plaintiff  as  such  assignee. 

a  2 
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Rejoinder. 

AasigiiM  The  defendant  joins  issue  upon  the  plaintiff's  reply,  excepting 
^^  the  Xst  and  2nd  paragraphs  thereof,  and  so  much  of  the  7th  para- 
debtor,        graph  as  admits  the  payment  of  £17  19^.  i\d.  by  the  plaintiff. 


Glergsrmen. 


Claim  "by  a  Clergyman  to  Possession  of  Rectory  and  Olebe 

Lands. 

ClAim  by  1.  In  the  year  1864  the  plaintiff  was  presented,  instituted, 
to^flcfl"  *^^  inducted  to  the  rectory  and  living  of  L.,  in  the  county  of 
aion  of  G.,  and  entered  into  possession  of  the  rectory-house,  glebe  lands 
re^ry  and  ^^^  profits  of  the  said  rectory  and  living,  and  continued  therein 
until  dispossessed  as  hereinafter  mentioned. 

2.  In  or  about  the  month  of  January,  1867,  the  plaintiff 
requested  permission  fix)m  C.  R.  M.  T.,  the  patron  of  the  said 
Uving  of  L.  aforesaid,  to  exchange  Uvmgs  with  some  clergyman 
to  be  approved  by  the  said  patron. 

8.  The  said  patron  granted  the  permission  requested  as  afore- 
saidy  and  the  plaintiff  thereupon  entered  into  negotiations  with 
one  R.  P.,  who  was  then  the  incumbent  of  the  living  of  C,  in 
the  county  of  D.,  and  the  plaintiff  subsequently  submitted  the 
name  of  the  said  R.  P.  to  tJie  patron  in  terms  of  the  arrange- 
ment aforesaid.  The  said  patron,  after  making  personal  in- 
quiries, and  satisfying  himself  by  the  said  inquiries  of  the 
suitability  of  the  said  R.  P.,  approved  of  the  proposed  exchange 
of  livings,  and  promised  that  he  would  do  all  things  necessary 
on  his  part  to  enable  the  plaintiff  and  the  said  R.  P.  to  carry 
out  an  exchange  of  their  livings  as  aforesaid. 

4.  Relying  on  the  said  promise,  and  for  the  purpose  of  carry- 
ing out  the  said  exchange,  the  plaintiff  executed  a  deed  of 
resignation  of  the  living  of  L.,  and  delivered  the  same  into 
the  hands  of  the  registrar  of  the  Bishop  of  L.  Before  exe- 
cuting and  delivering  the  said  deed  of  resignation,  the  plaintiff 
had,  with  the  sanction  and  to  the  knowledge  of  C.  R.  M.  T., 
the  patron  aforesaid,  requested  and  obtained  from  the  bishop  per- 
mission to  exchange  livings  with  the  said  R.P.;  and  at  the  time 
of  executing  and  delivering  the  said  deed  the  plaintiff  explained 
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foDy  and  ex{dicitlj  to  the  r^istrar  aforesaid  his  intention  and  9^f^ 
the  object  which  he  had  in  view  in  executing  and  delivering  the  to 


said  deed,  and  the  registrar  on  behalf  of  the  bishop  aforesaid  "**  ®^  ^ 
accepted  ddivery  of  the  said  deed,  subject  to  the  express  con-  gi^i^. 
dition  that  the  said  deed  of  resignation  should  be  Toid  and 
of  no  effect  if  the  aforesaid  exchange  of  livings  was  not 
perfected. 

5.  Notwithstanding  the  premises,  C.  R.  M.  T.,  the  patron 
aforesaid^  would  not  and  did  not  fulfil  his  part  of  the  agreement 
in  paragraph  3  mentioned,  and  did  not  and  would  not  present 
the  said  B.  P.  or  do  what  was  necessary  on  his  part  to  carry  out 
and  effectuate  the  exchange  of  Uvings  proposed  between  the  plain- 
tiff and  the  said  R.  P.,  but  fidsely  claiming  and  pretending  to  have 
obtained  an  absolute  legal  right  to  dispose  of  the  plaintiff's  said 
living  by  the  resignation  executed  and  delivered  as  aforesaid, 
and  in  vidation  of  his  promise  and  agreement  aforesaid,  and 
not  regarding  the  plaintiff's  remonstrance,  claimed  a  right  to 
present,  and  did  upon  such  ficdse  daim  present,  his  nephew,  the 
defendant,  to  the  plaintiff's  said  living  at  L. 

6.  The  defendant,  in  full  knowledge  of  all  the  premises  and 
despite  the  remonstrances  of  the  plaintiff,  accepted  the  said 
pfesentation,  and  pretending  right  therefrom,  broke  and  entered 
the  rectory-house  and  glebe  lands  and  Uving  of  L.  aforesaid,  and 
expelled  the  plaintiff  firom  his  possession  tiiereof,  and  took  and 
received  to  his  own  use  all  the  issues  and  profits  and  the  bene- 
ficial use  and  occupation  of  the  said  rectory-house,  glebe  lands, 
and  rectory  and  living  of  L.  aforesaid,  and  has  continued  ever 
since  to  keep  the  plaintiff  ejected  as  aforesaid ;  whereby  the 
plaintiff  during  all  that  time  has  lost  and  been  deprived  of  the 
beneficial  use  and  occupation  of  the  said  rectory-house,  glebe 
lands,  and  rectory  and  living  as  aforesaid,  and  of  all  the  issues 
and  profits  thereof.  And  though  the  defendant  has  been 
Tepei^iedly  desired  and  required  to  vacate  and  yield  up  posses- 
sion of  the  rectory-house,  glebe  lands,  rectory  and  living  afore- 
said, and  the  issues  and  profits  thereof,  he  still  continues  to 
keep  possession  of  the  said  rectory-house,  glebe  lands,  rectory 
and  living  aforesaid,  and  to  keep  the  plaintiff  ejected  therefi*om, 
and  to  convert  to  his  own  use  the  issues  and  profits  thereof,  to 
the  plaintiff's  great  loss  and  injury. 

The  plaintiff  claims  possession  of  the  said  rectory-house  and 
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OWmVy      glebe  lands  aforesaid,  and  £4000  for  mesne  profits  from  No- 
2^552JJf    vember,  1867,  untU  such  possession  shall  be  given. 


•ioD  of 
rectory  ftnd 
glebe. 


Claim  by 
a  clergy- 
man  for 
arrears  of 
pension. 


Claim  by  a  Clergyman  who  lias  Eesigned  his  Bene/ke/ar  Pay- 
ment of  Penmn  (a). 

1.  The  plaintiff  is  a  clerk  in  holy  orders,  and  was  till  the  6th 

March,  1877,  the  incumbent  of  the  vicarage  of ,  in  the 

county  of  C. 

2.  The  defendant  is  also  a  clerk  in  holy  orders,  and  is  now, 
and  has  been,  since  the  said  6th  of  March,  1877,  the  incumbent 
of  the  said  vicarage. 

8.  By  a  declaration  made  on  the  5th  day  of  February,  1877,  by 

and  under  the  hand  of  the  Bishop  of ,  under  the  provisions 

of  the  Incumbents  Resignation  Act,  1871,  it  was  declared  that 
the  said  benefice  should  be  void  of  the  person  of  the  plaintiff 
to  all  intents  and  purposes  of  the  law  on  and  after  the  6th  day 
of  March,  1877,  subject,  nevertheless,  to  the  pajrment,  by  half- 
yearly  payments,  firom  the  said  6th  day  of  March,  1877,  out  of 
the  revenues  thereof  of  the  yearly  pension  of  £450,  the  first 
of  which  half-yearly  payments  shodd  be  payable  on  the  6th  day 
of  September,  1877,  and  ftiture  half-yearly  payments  at  periods 
of  six  months  from  such  day  unto  the  plaintiff  for  his  life. 

4.  The  plaintiff  accordingly  became  entitled  to  be  paid  on 
the  said  6th  day  of  September,  1877,  the  sum  of  £225  out 
of  the  revenues  of  the  said  benefice  \sy  the  defendant,  but  the 
defendant  has  not  paid  the  same. 

The  plaintiff  claims  £225. 


When  (a)  By  the  84  ft  36  Vict.  c.  44,  clergymen  permanently  incapacitated 

clergymen     by^  illness  may  resign  their  benefices,  and  a  pension  not  exceoaing  one- 
may  get  a      third  of  the  annoal  valae  of  the  benefice  resigned  may  be  awarded  to 
pention  on    them ;  and  by  sect.  10,  '*  The  pension  so  allow^  shall  be  a  charge  upon 
resignation,   the  revennes  of  the  benefice,  and  shaU  be  recoverable  as  a  debt  at  law 
or  in  eqnity  from  the  incumbent  of  the  said  benefice  by  Uie  retired 
clerk,  hiB  executors,  administrators,  or  assigns,  but  such  pension  shall 
not  be  transferable  at  law  and  equity. 
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Commi8sion(a). 

Claim  for  Ckmmisiion  by  a  Home-agmt. 

1.  The  plaintiff  is  a  house-agent  and  surveyor,  residing  and  ^JJi^fo^ 
carrying  on  business  at  Wimbledon,  in  the  county  of  Surrey,  by  a 
and  the  defendant  is  a  surgeon  practising  at  the  same  place.        ^^^' 


a^ent. 


(a)  In  the  ordinary  coniBe  of  commercial  deaUngB,  a  compenaation  is  All  agentM 
imptiedlj  onderBtood  to  be  due  to  eyery  person  who  unaertakes  the  entitled  to 
dntiea  and  aeryicea  of  an  agent,  the  amount,  in  the  abeence  of  agreement,  commis- 
being  goremed  by  the  naage  of  trade ;  but  where  there  is  an  agreement  sion. 
aa  to  tibe  amount  and  mode  of  payment,  that  cannot  be  departed  from. 
Thna,  a  oGmmiasion  agent  employed  to  negotiate  a  sale  upon  the  tenns 
that  he  is  to  be  paid  a  commisnon  on  the  amount  of  purchase-money,  or  on 
(he  hi^pening  of  a  certain  event,  will  not  be  entitled  to  any  commission 
until  the  pnrchase-money  has  been  receiyed,  or  the  event  has  happened, 
nnleaa  there  has  been  fraudulent  delay  or  wilful  neglect  on  the  part  of 
the  emplogrer.    {BuU  t.  Prioe,  5  M.  &  P.  2  ;  7   Bing.  237 ;  Alder  t. 
Boyle^  4  C.  B.  635.)    So  if  the  commission  is  to  be  paid  on  the  **  net 
proceedB,**  it  is  payable  only  on  the  actual  sum  which  reaches  the 
pocket  of  the  principal,  after  deducting   all  charges  and  expenses. 
iCaine  t.  HorrfaU^  1  Exch.  619.)    Khipbrokers  are  said  to  be  usually  Ship- 
entitled  by  the  custom  and  usage  of  trade  to  5  per  cent,  commission   broker  s 
upon  the  freight  pajable  upon  charter-parties  obtained  by  Uieir  exer-  commiH- 
taons ;  and  the  rignt  to  the  commission  does  not  depend  upon  the  fiict  sion. 
of  the  ahip*t  eaminff  freight,  and  the  claim  is  not  liable  to  be  cut 
damu,  by  the  lost  of  uie  verael  or  her  failure  to  get  a  cargo.    {HiU  ▼. 
Kitehing,  3  C.  B.  306.   See  also  Burnett  v.  Bouck,  9  C.  &  P.  624 ;  Baulton 
T.  J0ne9,  2  H.  &  N.  564.)    In  Laekwood  y.  Lcriek  (8  C.  B.  N.  S.  608  ;  29 
L.  J.  C.  P.  340)  it  was  diecided  that  where  a  commission  agent  employed 
by  a  manufacturer  to  obtain  orders  is  to  receive  a  commission  **  on  all 
goods  bought "  by  persons  from  whom  he  obtains  orders,  the  commission 
is  earned  as  soon  as  a  valid  bargain  of  purchase  and  eaXe  has  been  made 
between  the  manufacturer  and  the  puronaser  introduced  by  such  agent, 
whether  the  goods  are  at  the  time  in  existence  or  not,  and  whether  the 
coniFaot  is  or  is  not  eventuaUy  carried  out,  and  whether  it  turns  out  a 
bad  baigain  to  the  principal  or  a  good  one.    It  sometimes  happens  that   House - 
«  man  having  a  house  to  let  or  sell  places  it  in  the  hands  of  several  agent's 
home  agents,  with  instmctions  to  secure  a  tenant  or  purchaser — in  such  commis- 
a  case  the  successful  agent  is  alone  entitled  to  coxnmission,  unless  in-  sion. 
atmctions  have  been  given  to  the  other  house-agents  to  advertise  the 
honK,  or  render  some  special  service  entitling  them  by  the  custom  of 
the  trade  to  some  remuneration.    {Prickett  v.  Badger^  1  G.  B.  N.  8. 296 ; 
JM  L.  J.  C  P.  S3.)    But  if  the  relation  of  buyer  and  seller  is  really 
btw^it  about  by  the  act  of  the  agent,  he  is  entitled  to  his  commission, 
altbough  the  actual  sate  was  not  eftected  by  him.    (Oreen  v.  Bartlettf 
14  a  B.  N.  8.  686.) 

An  antfaOTity  to  sell  or  let  upon  certain  terms  and  for  a  certain  com-  How  agent's 
ffriiBiTTn  ia  revoked  by  the  deatn  of  the  principal  before  the  authority  right  to 
has  been  acted  upon  and  executed,  or  if  the  agent  sells  after  the  commis- 
death  of  his  principal^  he  will  not   be  entitled  to  the  conmiiasion   sionaffcc- 
«mkas  the  personal  representative    has   renewed   the   contract  with  ted  by 
Jmowledge  A  the  contract.    {Camvanari  y.  Woodburn^  15  C.  B.  400;   death  of 
54  L.  J/C.  P.  13.)    The  right  of  the  agent  to  be  reimbursed  upon  the  principal. 
levocatioB  of  his  authority,  otherwise  than  by  death,  depends  upon  the 
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Claim  for         2.  On  or  about  the  2nd  of  April,  the  defendant  called  on  the 
conuniaaon   plaintiff  and  requested  and  authorised  him  to  let  a  certain 

by  oouBe-       r  ^ 

agent  dwelling-house  belonging  to  and  then  in  the  occupation  of,  the 

defendant,  on  the  terms  that  the  defendant  should  pay  the 
plaintiff  5  per  cent,  commission  on  the  amount  of  one  year's 
rent  in  the  event  of  the  plaintiff  succeeding  in  finding  a  suit- 
able tenant  for  the  said  house. 

8.  On  the  said  2nd  of  April  the  defendant  also  authorised  and 
requested  the  plaintiff  to  look  for  a  suitable  residence  for  the 
occupation  of  the  defendant  and  his  family,  and  it  was  then 
agreed  by  and  between  the  plaintiff  and  defendant  that  the  latter 
should  pay  the  plaintiff  1  per  cent,  commission  on  the  amount 
of  the  rent  for  one  year,  and  should  also  repay  him  the  amount 
of  all  expenses  which  might  be  incurred  by  the  plaintiff  in 
endeavouring  to  find  a  suitable  house  as  before  mentioned. 

4.  The  plaintiff  succeeded  in  finding  a  suitable  tenant  for  the 
defendant's  said  dwelling-house,  and  such  tenant  is  now  in 
possession  of  the  same  under  a  lease  reserving  an  annual  rent 
of  £280. 

5.  The  plaintiff  incurred  expenses  amounting  to  £11  in 
travelling,  advertising,  and  corresponding  by  means  of  letters 
and  telegraph,  with  a  view  of  finding  and  securing  a  suitable 
house  for  the  defendant,  and  the  plaintiff  did  find  such  suitable 
house,  but  the  defendant  refused  to  take  it. 

6.  The  defendant  has  not  paid  the  plaintiff  the  amount  of  the 
said  commission  and  expenses. 

The  plaintiff  claims  : — 

£ for  commission  on  the  rent  of  the  house  referred  to 

in  paragraph  4. 
£ for  expenses  incurred  and  commission  on  the  rent  of 

the  house  referred  to  in  paragraph  5. 

special  terms  of  the  agreement  and  the  usage  of  trade.  (See  on  thi» 
subject,  Simpson  t.  Lamb,  17  C.  B.  616.)  Where  a  house-agent,  employed 
to  sell  at  a  given  price,  sacceeds  in  finding  a  purchaser  but  the  prin- 
cipal then  declines  to  sell,  the  agent  is  entitled  to  sue  for  a  reasonable 
remuneration  for  his  services.  For  all  work  done  by  the  agent  in  dis- 
charge of  his  business  as  agent,  he  is  paid  by  his  commission,  and  can 
make  no  extra  charge ;  but  for  work  done  by  order  of  his  principal 
beyond  his  duty  as  agent,  he  is  entitled  to  make  an  extra  chm^. 
(ManhaU  v.  Parsons,  9  C.  ft  P.  658.) 
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Claim  hy  several  PJainHffe  in  the  altemaUve  for  Commission  on 

Sale  of  a  Steamer  (a). 

1.  The  plaintiff  J.  P.  carries  on  business  as  a  shipbroker  Clai"n 
in  London.    The  other  plaintiffii  also  cany  on  business  as  ship-  broken 
brokers  in  London  under  the  style  and  firm  of  A.  H.  &  Co.  ^of  com- 
The  defendant  is  a  native  of  Spain,  and  was  the  owner  of  the 
steamship  **  Amboto "  until  the  sale  thereof  hereinafter  men- 
tioned. 

2.  In  the  month  of  May,  1876,  the  defendant,  then  in 
England,  agreed  ^ith  the  plaintiffs  that  in  consideration  the 
plaintiffs  would  introduce  to  the  defendant  a  person  or  persons 
who  should  purchase  the  said  steamship  the  *'  Amboto,"  the 
defendant  would  jwy  to  the  plaintiff  commission  at  the  rate 
of  2|  per  cent,  upon  the  purchase-money  of  the  said  vessel. 

3.  In  the  said  month  of  May  the  plaintifb  introduced  to  the 
defendant,  within  the  meaning  of  the  said  agreement,  certain 
persons  trading  as  the  Inman  Steamship  Company,  Limited, 
who  subsequently  purchased  the  ** Amboto"  at  the  price  of 
£19,000. 

4.  Upon  the  completion  of  the  said  purchase  commission 
upon  the  said  purchase-money  at  the  rate  of  2J  per  cent.,  \iz.» 
£475,  became  due  and  payable  fh>m  the  defendant  to  the  plain- 
tiffs under  the  said  agreement. 

5.  The  plaintifi^  will,  in  the  alternative,  contend  that  the 
defendant  made  the  aforesaid  agreement  with  some  or  one  of 
them,  and  that  he  is  now  liable  to  pay  to  some  or  one  of  them 
the  said  sum  of  £475  commission  under  the  said  agreement. 

6.  The  said  sum  of  £475  is  due  from  the  defendant  to  the 
plaintiffs,  or  to  some  or  one  of  them,  for  work  done  by  the 
plaintiffs,  or  some  or  one  of  them^  for  the  defendant,  and  at  his 
request,  and  for  commission  and  reward  from  the  defendant  to 
the  plaintiffs,  or  to  some  or  one  of  them,  in  respect  thereof. 
Application  has  been  made  to  the  defendant  for  payment  of  the 
said  amount,  but  he  refuses  to  pay  the  same,  or  any  part  thereof, 
to  die  plaintiffb,  or  any  one  of  them. 

The  plaintifb,  or  in  the  alternative  some  or  one  of  them, 
claim  or  claims  £475,  with  interest  until  judgment. 

(a)  Bj  Order  XYI.  r.  1  seycral  plaintifEs  maj  in  the  same  action  claim 
together  in  the  altematiTC.    (Hee  ante,  pp.  8,  4.) 
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Ship- 
broken* 
ckim  for 
commifl* 
aioD. 


Aaction- 
eer's  claim 
foroommis- 
sioiL 


Claim  for  Commission  for  finding  a  Charterer. 

1.  The  plaintiffs  are  shipbrokers  canying  on  bnsmess  afc 

No. , Street  in  the  city  of  London.    The  defendants 

are  merchants  carrying  on  business  at  No. , Street 

aforesaid* 

2.  In  December,  1876,  the  plaintiflEs  were  employed  by  tiie 
defendants  to  find  a  charterer  for  the  defendants'  ship  "  H." 
from  India,  upon  the  terms  that  the  defendants  should  pay  the 
plaintiff  a  commission  of  1^  per  cent,  on  the  freight  that  might 
be  obtained. 

3.  The  plaintiff  having  found  that  Messrs.  S.  F.  &  Go.  of 
London  and  of  S.  in  India  wanted  a  steamer  from  S.  to  Europe, 
offered  the  defendants  a  charter  from  S.  by  Messrs.  S.  F.  &  Co. 

4.  The  defendants  having  been  thus  introduced  by  the 
plaintiflb  to  Messrs.  S.  F.  &  Co.  as  persons  wanting  a  charter 
from  S.  to  Europe,  entered  into  a  charter  with  them  of  the 
steamship  "  H."  from  S.  to  Dunkirk  at  the  freight  of  £5754. 

5.  The  said  charter  was  found  by  the  plaintifb  for  the  de- 
fendants, and  was  obtained  by  them  upon  and  in  consequence 
of  the  introduction  of  the  plaintiffs. 

G.  All  conditions  have  been  fulfilled  and  all  things  have 
happened  and  been  done,  and  all  times  have  elapsed  necessary 
to  entitle  the  plaintiff  to  be  paid  commission  on  tiie  said  freight 
at  the  rate  of  li  per  cent.;  but  the  defendants  have  not  paid 
the  same  nor  any  part  thereof. 

The  plaintiffs  claim : 

Claim  by  an  Auctioneer  and  Valuer  for  Commis8i<m 

on  a  Sale, 

1.  The  plaintiff  is  an  auctioneer  and  valuer  carrying  on 
business  at ,  in  the  city  of  London. 

2.  The  defendants  are  furniture  dealers  carrying  on  business 
at ,  in  the  county  of . 

8.  In  the  month  of ,  1877,  the  plaintiff  was  retained 

and  employed  by  the  defendants  as  auctioneer  and  valuer 
to  value  and  sell  for  them  certain  furniture,  fittings,  and  effects 
belonging  to  the  defendants,  being  at  that  time  on  the  premises 
known  as  the in  W.  Road. 

4.  In  the  month  of ,  1877,  the  plaintiff,  in  pursuanoe 

of  tlie  said  retainer  and  in  accordance  ^\ith  the  defendantsi' 
instructions  to  him,  did  value  and  effect  a  sale  of  the  defend- 
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ants*  said  fttmitore^  fittingB,  and  effects,  for  the  sum  of  £2300,  Aaction- 
and  thereupon  there  became  due  and  payable  by  the  defendants  ^^nimu- 
to  the  plamtiff  the  sum  of  £115  commission  at  5  per  cent,  on  non. 
tiie  albrantd  purchase-money. 

5.  The  said  rate  of  5  per  cent,  is  the  usual  and  customaiy 
rate  of  commission  on  valuations  and  sale  in  similar  cases. 

6.  An  conditions  have  been  fulfilled,  all  times  elapsed,  and 
aU  things  happened  necessary  to  entitle  the  plaintiff  to  be  paid 
the  aforesaid  sum  of  £115,  but  the  defendants  have  not  paid 
the  same  nor  any  part  thereof. 

7.  The  plaintiff  will  also  in  the  alternative  claim  the  same 
sum  as  due  for  work  done,  journeys  taken,  and  money  expended 
by  him  on  behalf  of  the  defendant  at  his  request. 

The  plaintiff  claims  : — 

Clam  for  Commission  by  an  Army  Agent  for  effecting  a 

Regimental  Exchange. 

1.  The  i^intiff  is  an  army  exchange  agent  carrying  on  Claim  for 
iKUBiness  at .    The  defendant  is  now  a  captain  in  the oommiarion 

*  .        b J  an  army 

Foot,  and  was  at  the  time  he  employed  the  plaintiff,  as  herein-  agent 
after  mentioned,  a  captain  in  the Fusiliers. 

2.  In  or  about  September,  1876,  the  defendant  negotiated 
with  the  plaintiff  with  the  view  of  effecting  an  exchange  fix)m 
the  defendant's  then  regiment,  at  that  time  stationed  at  M., 
and  gave  the  plaintiff  a  written  authority  to  act  as  his  agent 
in  the  matter  of  the  exchange ;  and  it  was  thereupon  agreed 
\isj  and  between  the  plaintiff  and  the  defendant  that  the  ex- 
change should  be  left  entirely  in  the  hands  of  the  plaintiff,  and 
that  when  the  exchange  should  have  been  carried  out,  the 
defaodant  should  pay  to  the  plaintiff  the  sum  of  £20  in  addi- 
tion to  the  customary  fee  of  £20  which  would  have  been  payable 
to  the  plaintiff  on  the  completion  of  the  negotiations. 

3.  In  pursuance  of  the  said  arrangement,  the  plaintiff  in- 
trodnoed  the  defendant  to  several  ofScers  in  the  army,  and 

among  them  to  a  Captain  M.,  then  of  the regiment ;  and 

the  {daintiff  for  some  time  carried  on  negotiations  on  behalf  of 
the  defendant  with  the  said  Captain  M.  with  the  view  of  effect- 
rB%  an  exchange. 

4.  In  December,  1876,  after  the  negotiations  had  been  for 
some  time  carried  on  by  the  plaintiff  as  stated  in  the  last  pre- 
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Claim  for     Ceding  paragraph,  and  although  the  plaintiff  was  ready  and 
J^"**™^^"^  willing  to  continue  the  said  negotiations,  the  defendant  wrong- 
agent  ^Uj  and  without  any  reasonable  cause,  and  in  breach  of  his 
agreement  with  the  plaintiff  (mentioned  in  the  2nd  pan^raph 
hereof),  withdrew  the  plaintiff's  authority  to  act  on  his  behalf 
in  the  matter  of  the  said  exchange. 

5.  Shortly  after  having  withdrawn  the  said  authority  the 

defendant  effected  an  exchange  of  regiments  with  the  said 

Captain  M.,  and  the  said  exchange  was  duly  notified  in  the 

Oazette. 

The  plaintiff  claims : — 

(1.)  £40,  being  the  amount  due  to  him  by  the  agreement 

mentioned  in  the  2nd  paragraph,  or 
(2.)  In  the  alternative  £40  damages  for  the  breach  of  the 
said  agreement  by  the  defendant  set  out  in  the  4th 
paragraph  hereof. 

Commission  upon  a  valuable  Contract  procured  by  the  help  of 

the  Plaintiff. 

Commk-  1.  The  defendant,  at  all  times  material  to  this  pleading,  was 

wntelrt '^  *  *®  ^^^^  ^^  Messrs.  R.  &  Sons,  the  manufecturers  of  the  R. 
procured      rifle  in  America,  and  was  employed  by  the  said  Messrs.  R.  & 
pLbSff       ^°*  ^  obtain  contracts  for  and  to  promote  the  sale  in  Europe 
and  elsewhere  of  the  R.  rifles. 

2.  In  July,  1874,  the  defendant  was  desirous  of  obtaining 
for  the  said  Messrs.  R.  &  Sons  a  contract  with  the  Spanish 
government  for  the  supply  of  180,000  R.  rifles. 

8.  The  defendant  applied  to  the  plaintiff  for  advice  and 
assistance  in  the  matter,  and  in  consideration  that  the  plain- 
tiff would  use  his  best  endeavours  and  exertions  to  procure  for 
the  defendant  the  said  contract,  the  defendant  promised  the 
plaintiff  that  if  such  a  contract  should  be  procured,  and  if  the 
said  Messrs.  R.  &  Sons  should,  under  the  said  contract,  be  en- 
titled to  any  margin  or  surplus  moneys  over  and  beyond  a 
certain  figure  then  named,  the  defendant  would  pay  fix)m  time 
to  time  to  the  plaintiff  any  moneys  firom  time  to  time  received 
by  the  defendant  from  Messrs.  R.  &  Sons  in  respect  of  such 
margin  or  surplus  moneys  until  the  plaintiff  should  have  re- 
ceived (1)  a  sum  equal  to  the  amount  of  three  firancs  per  arm 
on  the  number  of  guns  included  in  the  said  contract;  and  (2)  if 
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the  said  margin  or  surplus  moneys  should  be  sufficient  to  OommU- 
admit  of  the  payment  thereof,  a  further  sum  equal  to  the  "onona 
amoont  of  one  franc  more  per  arm  on  the  numb^  of  guns  so  ^^ 
included.  ^  *^« 

4.  The  plaintiff  thereupon  exerted  himself  to  procure  the 
said  contract  for  the  defendant,  and  ultimately  through  the 
plaintiff's  exertions,  the  said  contract  was  procured  by  the  de- 
fendant from  the  Spanish  government.  The  rifles  in  respect  of 
which  the  said  contract  was  made  have  all  been  delivered  by 
Messrs.  B.  &  Sons  to  the  Spanish  government,  and  the  moneys 
payiJ>le  by  the  Spanish  government  to  Messrs.  B.  &  Sons  have 
aU  been  paid. 

5.  Under  the  said  contract,  Messrs.  B.  &  Sons  became  and 
were  entitled  to  a  certain  margin  or  surplus  moneys  over  and 
beyond  the  said  figure. 

6.  On  the  15th  day  of  June,  1875,  the  plaintiff  brought  an 
action  against  the  defendant  (which  action  is  still  pending)  to 
lecover,  amongst  other  things,  moneys  from  time  to  time  received 
by  the  said  defendant  from  Messrs.  B.  &  Sons  in  respect  of  the 
flaid  margin  or  surplus  moneys. 

7.  Since  the  issuing  of  the  writ  in  the  said  action,  divers 
farther  moneys  have  been  from  time  to  time  received  by  the 
defendant  from  Messrs.  B.  &  Sons  in  respect  of  the  said  margin 
ot  sorplns  moneys,  which  said  frirther  moneys  are  applicable  to 
the  payment  by  the  defendant  to  the  plaintiff  of  the  sums  men- 
tioned in  paragr^h  8  of  this  statement  of  claim.  The  said 
moneys  are  however  still  due  and  unpaid. 

8.  The  plaintiff  in  this  action  does  not  seek  to  recover  in 
lespect  of  any  of  the  moneys  recoverable  by  him  in  the  said 
fermier  action,  but  only  in  respect  of  so  much  of  the  said 
nKmejs  as  have  been  received  by  the  defendant  since  the  said 
writ  in  the  former  action,  and  are  not  recoverable  by  the  plain- 
tiff in  the  former  action  on  that  account. 

The  plaintiff  claims : — 

(1.)  £20,000  in  respect  of  the  premises. 

(2.)  Such  frirther  or  other  relief  as  he  may  be  entitled  to. 
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cr.mznon  carrier  if  a  p&r«on  vho  Tindertakes  to  transport  from  place  to 
p JK«  for  Lire  the  jpxdf  of  those  vbo  think  fit  to  employ  him.  The 
(/wufzn  of  Goeches  miki  of  carta  aiMlwaggooAGarTTing  for  hize  ate  cnnuDoii 
carricn.  Wbere  a  barg>e-oimer  lezs  ooi  his  barges  to  aH  that  ooom  to 
him  and  to  only  one  person  for  each  royage.  eich  bong  BUide  voder 
a  ceparate  agreement  azMi  the  cas:<.<mer  fixing  the  ftrranm,  he  ia  a 
common  earner.  (Liter  Alkali  Co.  t.  Jitk^ton^  L.  B.  7  Kz.  267;  affinaed 
L.  R.  9  Ex.  3a<) ;  31  L.  T.  N.  <  »5.)  Bailway.  caul,  and  mvigafeioa 
companies  may  become  common  carriers  (8  ic  If  VicC  c  90^  IL  8a,  89 ; 
8  Jc  H  Vict.  c.  42.  s&  5.  6)  :  an-i  euch  companies  are  generally  *'*«m"«" 
carriers,  bat  only  as  to  such  things  as  they  poUiclj  pioliBM  to  cany. 
{JoknMim  T.  Jiidlamd  Rmilw.  C9.,  4  £x.  367.) 

LiaMiti^  at  eammi^m  lair.]  —  Common  carriers  are  bound  to  le- 
ceire  and  carry  all  goxls  offered  to  them  for  which  the  penon  le- 
qnirinf?  them  to  be  carried  is  readr  and  offers  to  pay  naaonaUe  hire. 
(Pirkford  X.  Grand  Junction  Railir.  Oy.,  S  M.  &  W.  372 ;  Cfart^m  t. 
Jiri^*^ and  Ejrfer  Ba'dw.  Ok,  30  L.  J.  Q.  B.  27.S.)  And  they  are  bound  to 
complete  carrying  within  a  reasonable  time,  having  regard  to  all  the  cir- 
cumstances, but  they  are  not  responsible  for  the  consequences  of  delay 
arifdng  from  causes  beyond  their  own  control  (  Taylor  t.  Great  Xbrtkefm 
Ilailnc.  Of.,  L.  R.  1  C.  P.  38.j)  :  and  provided  they  cany  by  a  reaeonahle 
and  usual  route,  they  are  not  bound  to  carry  by  the  shortest  roate,  even 
though  enable^l  by  statute  to  chartre  a  mileage  rate  for  carriage.  (^Mfen 
V.  JjondoH  and  Sfntth-  Wejftrrn  liail/r.  Co.,  L.  R.  5  C.  P.  1.)  Common  car- 
riers arc  not  bound  to  take  extraordinary  measnzes,  if  the  road  is  ob- 
HtTucUid  by  iinow,  for  accelerating  the  journey,  though  the  delay  may  be 
injurious  to  the  good.H  or  their  owners.  iBriddrn  v.  Chrcat  Nortkem 
Ilailir.  Of..  26  h,  J.  Ex.  51.;  Common  carriers  are,  by  the  common  law, 
insurers  of  the  goods  they  carry  againn  all  accidents  except  the  act  of 
Grxl  {i.e,  thingA  which  could  not  happen  by  the  intervention  of  man,  as 
storms,  lightning,  and  tempest),  and  the  Queen*s  enemies.  In  order  to 
come  within  the  exception  of  loss  by  the  act  of  God  as  applied  to  the 
liability  of  common  carriers,  the  loss  need  not  have  been  caosed  directly 
and  cxclu-sively  by  such  a  direct,  violent,  sudden,  and  irresistible  act  of 
nature  as  the  carrier  could  not  by  any  amount  of  ability  foresee  or  reiisU 
w)  an  to  prevent  its  effect.  A  loss  is  a  loss  by  the  act  of  God  if  occasiooed 
by  the  elementary  forces  of  nature,  unconnected  with  the  agency  of  man 
or  other  cause.  If  the  loss  is  occasioned  partly  by  the  act  of  God  as 
alx)ve  defined  and  partly  by  t?omc  other  cause  which,  if  it  had  been  the 
sr>le  cause  of  the  lo^s  would  have  furnished  a  defence,  the  carrier  will  be 
entitled  t^i  immunity  in  respect  of  such  loss,  if  he  can  show  that  it  could 
not  have  been  prevented  by  any  amount  of  forethought  and  care 


ably  rcrjuire<l  of  him.     (See  Nugent  v.  Srnith,  45  L.  J,  C.  L.  697,  App.) 
Carriers  of  live  stock  are  not  liable  for  injuries  caused  by  an  inherent 
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2.  On  or  about  Uie  1st  of  Febmary,  1875,  MecBrs.  F.  &  M.,  Agaiost 
of  B.,  acting  for  and  on  behalf  of  the  plaintiff,  delivered  to  fJJ"^. 

deb'Teiy, 

Ac. 

Tioe  of  an  animal ;  thej  are  exempted  from  liability  in  this  respect  if  injury 
th^  proride  for  the  carriage  a  track  that  is  reasonably  fit  for  the  purpose,  through 
{Blower  t.  Oreat  We$teri%  RaUw,  Of,,  L.  R.  7  C.  P.  655,  explaining  vice  of 
Oarr  t.  Laneoihire  ^  Yorkshire  JRailw,  Co.,  21  L.  J.  Ex.  263  ;  and  see  animal 
Biehardion  t.  North  EoMtern  Bailw,  Co.^  L.  R.  7  C.  P.  75  ;  and  CfiU  y.  carried. 
Mdmeheater^  ^c.^  JRailw,  Co,,  L.  R.  8  Q.  B.  186.)    Nor  are  carriers  liable  ^ 
for  injuries  to  goods  arising  through  ordinary  wear  and  tear,  or  friction  y^^^/^^ 
during  the  journey,  or  for  ttie  natural  decay  of  perishable  goods.   (Story,  *®*^»  *^' 
Bailments,  cited  with  approTal,  in  Blower  v.  6treat  Wegtem  Mailw,  oLj 
supra,) 

CSaniers  may  generally  limit  their  business  to  certain  goods,  but  must 
do  so  1^  a  pubbc  profession  of  what  goods  they  are  willing  to  carry  ; 
in  such  cases  they  are  not  bound  to  carry  any  otiiers.  {Johnson  y.  Mid- 
land Bailw.  a».,  4  Ex.  367 ;  Oxlade  y.  North  Eastern Railw.  Co.,  26  L.  J. 
C.  P.  129.) 

Common  cairieis  from  a  place  within  to  a  place  without  the  realm 
aie  subject  to  the  same  liabilities  as  those  within  the  realm.  (Cronch  y. 
landtm  ^  NorthrWestem  Bailw,  Oo.  23  L.  J.  C.  P.  73.) 

Guriers  may  generally  limit  or  modify  their  common  law  liabilities  by   Carriers 
eontimct,  where  persons  are  willing  to  enter  into  such  stipulations  with   may  limit 
them ;  bat  railway  and  canal  companies  can  only  limit  their  liability  by   their  lia- 
contracts  which  are  signed  and  which  in  the  opinion  of  the  Court  are  bility  l^y 
reasoDable  (me  post,  p.  258).     Thus  a  carrier  of  furniture  for  hire  who   special 
stipulated  with  the  customer  that  he  should  only  be  liable  for  breakages  contract 
not  exceeding  £5  for  any  article,  was  held  not  liable  for  the  destruction 
by  fire  without  negligence  on  his  part  of  the  whole  of  the  goods  received 
I7  him  to  be  carried,  and  destroyed  during  the  transit.   {Sea  ife  y,  Ta  rra  ntj 
44  L.  J.  Ex.  234,  Ex.  Ch.) 

Stahitorv  modification  of  liability.']  — The  liability  of  carriers  has  Statutory 
been  modified  by  the  following  enactments,  of  which  it  is  proposed  to  modifica- 
gire  a  summary,  adding  after  each  the  most  important  modem  deci-  tion  of 
sions ; —  liability. 

11  Gea  4  &  1  Will.  4,  c.  68  (Carriers  Act),  explained  by  28  &  29 
Vict  c.  9L 

17  ft  18  Vict,  c  31  (Railway  and  Canal  Traffic  Act). 

31  k  32  Vict  c.  119  (Regulation  of  Railways  Act,  1868.) 

34  &  86  Vict  c.  78. 

The  11  Geo.  4  &  1  Will.  4,  c.  68,  provides  :— 

8ect  1.  That  no  common  carrier  by  land  for  hire  shall  be  liable  for  the  Carrier  by 
loss  of  or  injury  to  any  articles  of  the  descriptions  following ;  (that  is  to  land  not 
sayA — gold  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  liable  for 
or  BlTerin  a  manufactured  or  unmanufactured  state,  or  any  precious  stones,  logg  ^. 
jewdleiy,  watches,  clocks,  or  time-pieces  of  any  description,  trinkets,  of  specified 
Ulls,  notes  of  the  Oovemor  and  Company  of  the  Banks  of  England,  Kcot-   articles  if 
land,  and  Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or   above  £10 
Ireland,  orders,  notes,  or  securities  for  payment  of  money,  English  or   in  value 
foreign,  stamps,  maps,  writings,  title  de^s.  paintings,  engravings,  pic-  unless 
tores,  g^d  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manu-  value  de- 
factored  or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought  clared  at 
up  with  other  materials,  furs  or  lace  (not  machine-made.  28  &  29  Vict,  time  of 
c  94),  or  any  of  them, — contained  in  any  parcel  which  rfiall  have  been  deliveir  to 
deliTered,  either  to  be  carried  for  hire,  or  to  accompany  the  person  of  any  carrier. 
passenger  in  any  mail  or  stage  coach  or  other  public  conveyance,  when 
the  Taloe  of  such  articles  contained  in  such  parcel  or  package  shall  ex- 
ceed £10,  unless  at  the  time  of  the  delivery  thereof  at  the  office,  ware- 
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house,  or  receiving  house  of  such  common  carrier,  or  to  his  book-keeper, 
coachman,  or  other  servant^  for  the  purpose  of  being  carried  or  of  accom- 
panying the  person  of  any  passenger,  the  vidue  and  nature  of  such 
articles  shall  have  been  declared  by  the  person  sending  or  delivering  the 
same,  and  the  increased  charge  hereinafter  mentioned,  or  an  engagement 
to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package. 

Sect.  2  authorises  the  demand  of  an  increased  rate  of  charge  for  such 
articles,  notified  by  a  notice  publicly  affixed  in  the  carrier*s  office,  which 
all  persons  sending  parcels  are  to  be  bound  by  without  further  proof  of 
the  same  having  come  to  their  knowledge. 

Sect.  3  provides  **  That  when  the  value  shall  have  been  so  dedarecl, 
and  the  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same 
shall  have  been  accepted,  as  hereinbefore  mentioned,  the  person  receiv- 
ing such  increased  rate  of  chu^e  or  accepting  such  agreement,  shall,  if 
thereto  required,  sign  a  receipt  for  the  package  or  parcel  acknowledging 
the  same  to  have  b^n  insured,  which  receipt  shall  not  be  liable  to  anv 
stamp  duty,  and  if  such  receipt  shall  not  be  given  when  required,  or  such 
notice  as  aforesaid  shall  not  have  been  affixed,  the  "  .  .  .  .  carrier 
.  .  .  .  **  shall  not  have  or  be  entitled  to  any  benefit  or  advantage 
under  this  Act,  but  shall  be  liable  and  responsible  as  at  the  common  law, 
and  be  liable  to  refund  the  increased  rate  of  charge.** 

By  sect.  4,  no  public  notice  or  declaration  heretofore  made,  or  hereafter 
to  bis  made,  shall  be  deemed  or  construed  to  limit  or  in  anywise  affect  the 
liability  at  common  law  of  any  such  public  common  carriers  in  respect  of 
any  articles  of  goods  to  be  carried  by  them  ;  but  all  such  conmion  car- 
riers shall  be  liable,  as  at  the  common  law,  to  answer  for  the  loss  of  or 
injury  to  any  articles  and  goods  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  the  Act,  any  public  notice  or  declaration  by  them 
made  and  given  contrary  thereto,  or  in  anywise  limiting  such  liability, 
notwithstanding. 

By  sect.  5,  for  the  purposes  of  the  Act,  every  office,  warehouse,  or  re- 
ceiving house,  used  or  appointed  by  such  common  carrier,  for  receiving 
parcels  shall  be  taken  to  be  the  receiving  house  or  offi(*e  of  such  carrier  ; 
and  any  one  or  more  carriers  may  be  sued  without  joining  their  co- 
proprietors. 

By  sect.  6,  nothing  in  the  Act  shall  be  construed  to  annul  or  affect  any 
special  contract  between  such  common  carrier  and  any  other  parties  for 
the  conveyance  of  goods  and  merchandises. 

By  sect.  7,  a  person  who  has  insured,  as  above,  may  recover  back  the 
extra  charge  as  weU  as  the  value  of  the  goods  lost  or  damaged. 

By  sect.  8,  nothing  in  the  Act  shaU  be  deemed  to  protect  any  common 
carrier  for  Wre  from  liability  to  answer  for  loss  or  injury  to  any  goods 
whatsoever  arising  from  thefeloniatu  acts  of  any  coachman,  guard,  book- 
keeper, porter,  or  other  servant  in  his  employ,  nor  to  protect  any  such 
coachman,  &c.,  from  liability  for  any  loss  or  injury  occasioned  by  his  own 
personal  neglect  or  misconduct 

By  sect.  9,  common  carriers  shaU  be  liable  to  pay  only  the  actual  value, 
as  proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  paid  by  the  owner. 

Contracts  to  carry  partly  by  land  and  partly  by  sea  Bxe  divisible,  and 
as  to  the  land  journey,  the  carrier  is  within  the  protection  of  the 
above  Act.  C£e  Conteur  v.  London  and  Soutli-  Western  RaiUv,  6b.,  L.  R. 
1  Q.  B.  54 ;  Baxendale  v.  Great  JSastern  Jlailnr.  Oi.,  L.  R.  4  Q.  B.  244, 
Bx.  Gh.) 
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be  by  th^m  safdy  and  securely  carried  to  M.,  and  there,  within  Against 
a  reasonable  time,  delivered  to  the  plaintiflT.  carrier 

for  non- 

delivery 

and  late 

delivery. 
It  was  held  ihat  a  packed  waggon  sent  for  carnage  by  the  defendants 

18  a  poit^  or  package  under  the  Ist  section  of  the  above  Act     {mtaitf^ 
T.  Lanea$kire  ^  York$hire  Railtv.  Co.,  L.  R.  9  Ex.  G7.)    So  the  frame  of 
a  picture  as  bong  accessory  to  the  picture  itself.    (He/idersan  v.  London 
and  Sovth  Wettem  Bailnr.  Co,y  L.  K.  5  Ex.  90.)    Where  a  packing  case   ^^q^^^ 
contsins  articles  some  within  the  statute  and  some  not,  the  value  of  the   articles  are 
case  and  of  the  articles  not  within  the  statute  may  be  recovered,  though   ^j^^  ^y^^ 
the  statute  has  not  been  complied  with  as  regards  the  articles  within   _q  _«. 
the  statute.    (Treadwin  v.  Great  Eastern  IfaUw,  Oo,,  L.  R.  3  C.  P.  308.)    ^|J,|q  ^\^^ 
Where  the  plaintiff  sent  a  valuable  picture  by  railway  and  declared   ^^^ 
its  nature  and  value  at  the  time  of  its  deli  very  for  carriage,  and  the  com- 
pany did  not  demand  any  increased  rate  to  which  they  were  entitled  under 
(Section  2  of  the  above  Act,  and  only  the  ordinary  charge  was  paid,  the 
canier  was  held  not  protected  by  the  statute  for  an  injury  to  thepicture 
during  the  journey.    {BehrcM  v.  Gmat  Northern  Bailw,  Cb.,  7  H,  &  N. 
9oO,  953  ;  31  L.  J.  Ex.  299,  300.) 

Ilie  fact  of  a  thing  having  been  long  delayed  but  not  lost  is  not  within   Carriers  not 
the  statute,  and  therefore  such  delay  occasioning  damage  is  actionable,   protected 
tboofl^  the  things  are  not  sent  pursuant  to  the  statute.    (Hearn  v.    where  delay 
Lamim  and  South  Weitern  Bailw.  Co.,  10  Ex.  793  ;  24  L.  J.  Ex.  180.)       ground  of 

Bince  the  passing  of  this  Act,  if  articles  mentioned  in  section  1  are  action. 
sent  without  declanng  their  value,  carriers  who  have  complied  with  the 
requirements  of  the  Act,  are  not  liable  for  a  loss  even  though  occasioned 
by  gross  ne^igence  on  the  part  of  their  servants,  or  ttemble  of  themselves. 
(iRnton  v.  D^bin,  2  Q.  B.  646.)  Wilful  misfeasance  would  however  render 
them  liable  (t^t^. 

In  an  action  against  carriers  for  loss,  where  the  value  has  not  been   Evidence 
declared,  on  the  ground  that  the  goods  were  stolen  by  the  carrier^s  ser-   of  loss  by 
▼ants,  it  is  not  necessary  that  the  plaintiff  should  prove  that  any  par-   felonious 
ticular  servant  had  stolen  them.  (  Vduahtan  v.  London  ^  North-  Weitern   act. 
BaiL  Oo^  L.  K  9  Ex.  93  ;  see  also  Kirkstale  Bravery  Co,  v.  Furnegs 
Bail  Cb.,  L.  B.  9  Q.  B.  468. 

Bailwav  and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31.— The  7th  section  Bailway 
provides  tnat  every  railway  or  canal  company  shall  be  liable  for  loss  of  companies, 
or  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  ^,   ^^^ 
goods,  or  thinffs,  in  the  receiving,  forwarding,  or  delivering  thereof,  liable 
occairiofied  by  me  neglect  or  defaidt  of  the  company  or  its  servants,  not-   beyond 
withsUmding  any  notice,  condition,  or  declaration  made  and  given  by   specified 
such  company  contrary  thereto,  or  in  any  wise  limiting  such  liability ;   ^^  i^^ 
and  every  such  notice,  condition,  or  declaration  is  declared  to  be  null   certain 
and  Toid.    Ftovided  that  nothing  therein  shall  be  construed  to  prevent  animals  un- 
such  companies  from  making  such  conditions  with  respect  to  receiving,   \^^  TdX\i» 
forwaiding,  and  delivering  such  animals,  articles,  &c.,  as  shall  be  ad-   declared 
judged  by  the  Court  or  judge  before  whom  any  question  relating  thereto   ^^^  jjj, 
ahaU  be  tried,  to  be  just  and  reasonable,    llie  section  further  provides   creased 
certain  limits  to  damages  recoverable  for  loss  or  injury  to  any  of  sudi  ^.ii^rffe 
itTijfna.la  (namely,  ahorse,  £50 ;  neat  cattle,  £15  each  ;  sheep  and  pigs,   p^^^^ 
£2  eadi),  unless  the  person  sending  or  delivering  the  same  to  the  com- 
p«ny  shall,  at  the  time  of  delivery,  have  dcclart^  them  to  be  of  higher 
value,  in  which  case  the  company  may  charge  a  reasonable  percentage 
on  the  excess  of  value  above  the  limited  sum,  to  be  paid  in  addition  to 
the  ordinary  charge,  such  percentage  to  be  notified  in  the  manner  pre- 
scribed by  the  Carriers*  Act,  (s.  2),  and  to  be  binding  on  the  company  as 
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common 
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for  non- 
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No  special 
contract 
binding 
unless 
signed  by 
the  party. 

Section 
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3.  The  defendants  did  not  safelj  and  securely  carry  the  said 
goods,  nor  deliver  them,  or  any  of  them,  to  the  plaintiff,  \iithin 
a  reasonable  time. 


Company 
not  exempt 
by  reason 
of  consignor 
not  having 
signed  spe- 
cial agree- 
ment. 

If  joamey 
partly  by 
sea,  a  notice 
exempting 
from  lia- 
bility for 
injury 
through 
fire*  Ac, 
at  tea,  if 
publidied 
in  the 
booking- 
office,  is 
binding. 


therein  mentioned.  Proof  of  the  value  and  amount  of  injury  to  lie  on 
the  claimant.  Ko  special  contract  between  the  company  and  the  other 
parties  respecting  the  receiving,  forwarding,  or  delivering  of  any  goods, 
&c.,  shall  be  binding  on  or  affect  such  party,  unless  it  be  signed  by  him 
or  the  person  delivering  the  goods  for  carriage.  Nothing  in  the  Act  is 
to  alter  or  affect  the  rights  or  liabilities  of  the  company  under  the  Car- 
riers* Act.  with  respect  to  the  articles  mentioned  in  that  Act. 

It  has  been  held  that  this  section  only  applies  to  carriage  of  goods 
over  lines  which  the  company  are  working  themselves,  and  not  to  con- 
tracts by  the  company  to  carry  over  other  lines.  (^Zunz  v.  Sotdh  JEajrtem 
Rail,  Co.^  L.  R.  4  Q.  B.  589.)  But  where  the  company  contract  to  carry 
over  their  own  as  well  as  other  lines,  they  must  prove  that  the  loss  did 
not  occur  on  their  line  in  order  to  avail  themselves  of  a  condition  of  non- 
liabiUty.    {Kent  v.  Midland  Bail,  Co.,  L.  R.  10  Q  «B.  1.) 

As  to  what  are  reawnable  conditions,  see  cases  referred  to  in  Peek  v. 
Staff ardsMre  Rail.  Co.,  10  H.  I^  C.  473  ;  32  L.  J.  Q.  B.  241.  It  may  be 
stated  as  a  general  principle  to  be  kept  in  view  in  determining  whether 
conditions  are  reasonable,  whether  thej  leave  any  reasonable  alternative 
open  to  the  customer,  as  of  sending  at  a  reasonably  higher  rate  without 
such  conditions.  (lb.) 

A  condition  as  to  the  risk  of  passengers'  luggage  is  not  within  the 
above  nrovision,  viz.,  sect.  7.  {Btneart  v.  London  <f  Norths  Wettem 
Bail,  Co.,  33  L.  J.  Ex.  199).  Nor  does  the  section  apply  to  goods  received 
not  in  the  capacity  of  carriers,  as  goods  left  in  the  cloak-room  after  the 
journey.  {Van  ml  v.  South  Eatttern  Bail.  Co.  31  L.  J.  C.  P.  241.) 

A  railway  company  cannot  exempt  themselves  from  liability  on  the 
ground  that  the  consignor  has  not  signed  the  special  contract,  as  the 
proviso  of  sect.  7  only  applies  to  cases  where  carriers  seek  to  relieve 
themselves  from  liability  bj  reason  of  a  special  contract.  {Baxendale  \. 
€freat  Eagtem  Bail.  6b.,  L.  R,  4  Q.  B.  244.) 

Begnlation  of  BaUirays  Act,  1868  (31  &  32  Vict  c.  119.)  The  Act 
applies  to  the  owners,  whether  companies,  or  individuals,  of  the  whole  or 
any  part  of  a  railway  or  tramway,  whether  worked  by  steam  or  other- 
wise. (Sect.  2.) 

By  sect  14  where  a  company,  by  through  booking,  contracts  to  carry- 
any  animals,  luggage,  or  goods  from  place  to  place,  partly  by  railway 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  a  condition 
exempting  the  company  from  liability  for  any  loss  or  damage  which 
may  arise  during  the  carriage  of  such  animals,  &c.,  by  sea,  from  the  act 
of  God,  the  king^s  enemies,  fire,  accidents  from  machinery,  boilers  and 
steam,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever,  shall,  if  published 
in  a  conspicuous  manner  in  the  office  where  such  through  booking  is 
cdffect^,  and  if  printed  in  a  legible  manner  on  the  receipt  or  freight  note 
which  the  company  gives  for  such  animals,  &c.,  be  valid  as  part  of  the 
contract  between  the  consignor  of  such  animals,  kc.,  and  the  company, 
in  the  same  manner  as  if  the  company  had  signed  and  delivered  to  the 
consignor  a  biU  of  lading  containing  such  coalition.  For  the  purposes 
of  thliB  section  the  word  *'  company  "  includes  the  owners,  lessees,  or 
managers  of  any  canal  or  other  inlaind  navigation. 

The  84  &  85  Vict.  c.  78,  enacts  (sect.  12),  that  where  railway  com- 
panies under  contract  to  carry  pasaengers  or  goods  by  sea  procure  the 
eame  to  be  carried  in  a  vessel  not  belonging  to  them,  they  are  liable  for 
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4.  On  the  4th  of  Febraary,  1875,  that  is  to  say,  two  days  AgaiDst 


after  the  said  goods  ought  to  have  been  delivered,  the  de- 


common 

carrier 
for  non- 
delivery, 


loRS  or  damage  to  the  same  extent  as  though  the  vessel  belonged  to   &c. 
them. 

Jllkat  u  nifficient  delWery  to  carrier.'] — In  the  case  of  shipowners,  a    Decisions 
delivery  of  goods  at  the  wharf  or  quay  to  some  person  accredited  for  the   ^s  to  what 
porpoae,  binds  the  shipowner.  (Brithh  Ctdumbia,  Jf-c.^  Co.  v.  NetflcAhtp^   amounts  to 
L.  R.  3  C.  P.  4!)9.)    A  delivery  to  the  driver  of  a  stage-coach  is  sufficient   deliyery  to 
to  make  theproprietor  liable.    Where  the  ordinary  course  of  business  at   carrier. 
a  railway  office  was  to  accept  goods  with  a  special  limitation  of  liability 
in  writing,  and  this  was  known  to   the  plaintiff,  who  nevertheless 
caused  his  goods  to  be  left  with  a  railway  porter  at  the  station  without 
complying  with  the  regular  course,  and  uiey  were  lost,  it  was  held  that 
the  company  was  not  liable  qm  on  contract,  the  delivery  not  being  in  due 
coarse,  and  there  being  no  evidence  that  the  porter  ha<l  or  ])rofe6sed  to 
have  power  to  contract  with  the  plaintiff  otherwise  than  in  the  ordinary 
course.  {Slim  v.  Great  Northern  Rail  Co.,  23  L.  J.  C.  P.  IGG.) 

yon-deUvrry  "by  carrier^ — In  the  absence  of  any  express  agreement   Where  the 
or  usage,  carriers  br  land  are  bound  to  deliver  to  or  at  the  residence  of   carrier 
the  consignee  ;  ana  with  regard  to  carriers  by  sea,  it  seems  to  be  suffi-   should  de- 
cient  if  the  captain  de|)OsitH  the  goods  in  Homc  place  of  safety,  and  gives  ^yer. 
notice  to  the  consignee.  {Ilyde  v.  TSrewt  ^'  Merst^  Navigation.  Co.,  5  L  R. 
397.)  Though  the  consignor  dirocts  goods  to  be  delivered  at  a  particular 
place,  the  carrier  may  deliver  them  at  another  place  agreed  on  between 
nim  and  the  consignee.  (London  <J'  North  Wvittern  Rail.  Co.  v.  Bartiett, 
31  L.  J.  Ex.  92 ;  and  Orjfe  DiMiUeries  Co.  v.  Great  Southern  «J-  Western 
Rail,  Oo.,lh  R.  7  H.  L.  269).     It  was,  however,  intimated  in  the  last  case 
that  if  there  had  been  a  special  contract  between  the  consignor  and  the 
•carrier,  it  would  have  oeen  different.    If  the  carrier  delivers  at  the 
place  directed  in  accordance  with  the  onliiiary  usage,  he  is  not  liable, 
though  he  delivers  them  to  a  person  the  consignor  did  not  name.  {McKean 
T.  Mcltor,  L.  R.  6  Ex.  36.) 

Where  there  has  been  a  delivery,  actual  or  constructive,  though  the   Carrier  not 
goods  remain  on  the  carrier's  premises,  he  is  no  longer  liable  as  a  carrier,   liable  as 
but  only  as  a  warehouseman,  or  on  any  special  terms  he  may  think   such  for 
proper  to  impose  on  the  customer,  and  the  contract  is  not  affected  by  any  safety  of 
of  the  statutes  relating  to  carriers.    {Shepherd  v.  Bri^ttol  <5'  Exeter  Rail,   goods  after 
Co,.  L.  R.  3  Ex.  189.)   If  at  the  consignee's  address  there  is  a  refusal  to  oonstmc- 
accept  them,  the  carrier  becomes  an  involuntary  bailee  of  them,  and  is   tive  deli- 
only  bound  to  act  with  reasonable  care  with  reference  to  their  custody. 
{He^gk  T.  London  *J-  North  Western  Rail.  Ok,  L.  R.  5  Ex.  ol.)  And  if 
such  refusal  is  authorised  by  the  consignee,  the  carrier  may  recover  from 
him  the  expenses  reasonablv  incurred  in  taking  care  of  the  goods.  {Great 
Northern  Rail.  Co.  v.  Swaffield,  L.  R.  9  Ex.  132.) 

JfiMtnrr/*  </<2<iffu^Ar.]— The  plaintiff  is  entitled  where  goo<ls  are  lost   Measure  of 
or  destroTcd  to  recover  their  market  value  at  the  place  and  timr  at  which   damage 
th^  ought  to  have  been  delivered,  as  distinguished  from  that  at  which   where 
thrr  were  delivered  to  the  carrier ;  if  there  is  no  market  for  the  sale  of  goods  lost 
mem  goods  at  that  place,  the  jury  must  ascertain  their  value  by  taking   or  de- 
their  price  at  the  place  of  manufacture  toother  with  the  cost  of  car-   stroyed. 
riage,  and  allowing  a  reasonable  sum  for  importer's  profits.  {Rice  v. 
Bwendale,  30  L.  J.  Ex.  371  (H.  of  L.)  ;  O'llanlan  v.    Great   Western 
Rail  Co.,  34  L.  J.  Q.  B.  164.) 

In  cases  of  delay  in  the  transmission,  the  plaintiff  may  recover  the   ^«**'>'*  of 

difference  between  the  market  price  of  goods  on  the  day  when  they   <**"*•«« 

ought  to  have  been  delivered,  and  the  price  when  they  were  available  ^l*^ 

.  goods 

®  ^  delayeil. 


very. 
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feiidants  delivered  to  the  plaintiff  six  of  the  said  hampers  of 
cod ;  but  the  remaining  four  hampers  of  cod  have  never  been 
delivered  to  the  plaintiff. 


(.Consignee 
generally 
the  party 
to  ane. — 

Kzceptione. 


for  sale  owing  to  delay  and  damage  caused  by  the  defendants.  {CoUard 
V.  South  Eaiftern  Rail  Co,,  7  H.  &  N.  79 ;  30  L.  J.  Ex.  393.)  Where 
owing  to  the  delay  of  a  month  in  the  delivery  of  cloUi  which  the  plaintiff 
wanted  immediately  to  make  into  caps,  he  lost  the  season,  it  was  held 
that  he  could  not  recovei*  the  loss  of  profits  he  would  have  made  on  the 
caps,  but  that  he  could  recover  the  amount  of  depreciation  in  the  value 
di  the  cloth  on  account  of  the  lapse  of  the  season.  ( iMUon  v.  Lancashire 
JfaiL  Co.,  30  L.  J.  C.  P.  232;  and  sec  Great  Wettem  Bail,  Co.  v.  Red- 
tfuiynr,  L.  K.  1  C.  P.  329.)  In  order  to  recoYer  damages  for  non-sale 
owing  to  delay  by  the  carrier,  there  must  be  an  actual  contract  to 
buy  for  a  fixed  price.  (^Hart  v.  Baxendale,  16  L.  T.  N.  8.  390,  per 
Martin,  B.) 

In  the  case  of  refusal  to  carry  the  same  rule  applies,  as  applies  tO' 
cases  where  there  is  such  delay  that  the  consignor  has  to  secK  other 
means  of  transit.  The  rule  is  the  same  with  regard  to  losses  occasioned 
by  delay  in  the  actual  transit  with  this  addition,  that  in  the  former 
cases  the  plaintiff  may  recover  the  extra  expense,  if  any,  occasioned  by 
having  to  employ  other  means.  {Prior  v.  mUon,  8  W.  R.  260.) 

Notice  of  projtpective  jM'ofit  or  low,] — It  is  necessary  to  enable  a  con- 
signer  to  recover  for  the  loss  of  a  beneficial  sub-contract  or  other  calcu- 
IflS^  source  of  profit,  that  the  carrier  should  have  notice  of  the  special 
terms  of  such  contract  or  source  of  profit  at  the  time  the  goods  are  de- 
liverod  to  him  for  carriage  (Home  y.  Midland  Rail,  Co.,  L.  R.  7  C.  V, 
683,  affirmed  Ex.  Ch.  L.  R.  8  C.  P.  131),  and  gcmble  a  mere  notice 
of  a  sub-contract  will  not  be  sufficient  unless  so  given  as  to  make  it 
a  term  in  the  contract  with  the  carrier  that  the  latter  will  on  breach  be 
liable  for  loss  of  contract.  (8.  C.  L.  R.  8  C.  P.  139, 141, 145.)  The  same 
rule  holds  with  regard  to  other  losses  from  missing  arranged  or  reason- 
ably anticipated  sources  of  profit,  as  for  instance  the  loss  of  the  hire  of 
goods  sent  for  hire.  (Hales  v.  London  4*  North  Western  Rail,  Co,,  '62- 
L.  J.  Q.  B.  292.) 

Remoteness  of  damage,"] — ^Whether  on  account  of  loss  or  non-delivery,, 
delay  or  refusal  to  carry,  a  carrier  who  uses  the  railway  for  the  trans- 
mission of  his  parcels  is  injured  in  his  business  as  a  carrier,  he  cannot 
recover  for  such  injury.  {Crouch  v.  Great  Northern  Rail,  Co,,  25  L.  J. 
Ex.  137.)  But  of  course  where  such  a  carrier  is  compeUed  to  par 
damages  occasioned  by  such  loss  or  delay,  he  will  have  an  action  over 
against  the  carrier  employed  by  him.  But  where  on  such  a  carrier  being 
sued  he  gave  notice  to  the  carrier  by  whose  default  a  loss  was  occasioned^ 
and  the  latter  declined  to  interfere,  the  former  was  held  not  entitled  to 
recover  his  costs  as  well  as  the  damages  in  such  action.  {Baxendale  r,^ 
London,  Chatham,  dtr  Dover  Rail  Co,,  L.  R.  10  Ex.  35  (Ex.  Ch.).)  Where 
a  conunerdal  traveller  was  put  to  hotel  expenses  in  having  to  wait  the 
arrival  of  goods  which  were  improperly  delayed  in  transit,  a  elaim  for 
snch  expenses  against  the  earner  was  held  too  remote.  {Woodger  v. 
Great  Western  RaU.  Co,,  L.  R.  2  C.  P.  318.} 

Who  entitled  to  sfte,] — The  person  in  wnom  the  property  was  vested 
when  it  was  lost  or  damaged  is  the  person  entitled  to  sue.  As  the  de- 
livery of  goods  to  the  carrier  usually  vests  the  property  therein  in  the 
consignee,  the  latter  is  the  person  who  generally  speaking  should  sue. 
{Dui3op  Y,  Lambert,  6  CH.  k  F.  600.)  But  where  there  is  a  special  con- 
tract between  consignor  and  carrier,  or  the  property  has  not  vested  in 
the  consignee,  as  where  goods  are  sent  on  approval,  the  consignor  diould 
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5.  In  consequence  of  the  delay  in  delivering  the  said  six  Against 
hampers  of  cod,  the  same  became  stale,  and  were  much  de-  common 
teriorated  in  valne.  for  mm- 

deliyeiy 

and  kle 


sue.  (lb. ;  I>rain  y.  Shepherd,  1  M.  &  Rob.  223.)    If,  however,  there  is  a   deliyery. 
contract  between  the  consignee  and  carrier,  under  which  the  former  is 
lijible  for  freight,  he  may  sue.  (Mead  v.  South  Eastern  Jfail,  Co.,  18 
W.  R.  736.) 

A  special  property  of  the  sender  in  a  thing  lost  ena1)lc8  him  to  sue.   Special 
{Freemuit^  t.  Birch^  8  Q.  B.  i92,  n.)    Where  separate  pisopcrty  of  two  property 
persons  is  sent  in  one  box  or  parcel  by  a  joint  agent  of  both  &cy  may   entitle;^ 
join  in  an  action  for  the  loss.    [MeteaJ^Y,  LoiuLoh  <}*  Brighton  Bail,  Co,,   sender  to 
27  L.  J.  C.  P.  S33.)    If  a  master  pays  for  his  scrvant^H  ticket,  and  the   sue. 
lo^gage  of  the  latter  is  lost  or  injured,  the  servant  may  sue  for  the  loss  or 
injury  in  his  own  name,  the  tort  being  independent  of  contract.  {Martiii 
T.  Great  Indian  Ptninetdar  Bail.  Co.,  L.  R.  3  Ex.  9 ;  Autitin  v.  Great 
WeMtem  BaiL  Of,,  L.  R.  2  Q.  B.  442.)    See  part  as  to  injury  to  person 
hj  negligence  of  carriers. 

In  cases  where  the  cause  of  action  is  loss  through  delay  or  by  reason  of 
the  defendant's  n^lect  to  carry,  the  person  damnified  should  bring  the 
Action. 

Brfenee  that  the  aoodt  were  within  Meet,  \  of  l\  Geo,  4,  and  their  talue   Value  nut 
Mat  deeiaredJ] — Thui  defence  formerly  required  to  be  set  forth  by  a  declarad, 
special  plea,  and  of  course  it  must  now  be  stated  in  a  not  less  specific   n  (|eo.  IV. 
nuumer. 

Acts  or  drfduU  qf  eomnqnor,'] — If  the  plaintiff  has  not  properly  packed   Consignor'n 
jTOoda  that  are  brittle  and  they  are  broken  or  injured  ho  cannot  recover   own  default 
from  the  carrier  if  the  latter  has  used  due  care.    It  has  been  thought  that  contribut- 
wfaere  the  foundation  of  the  action  is  negligence  and  non-performance  jng  to  loss, 
of  duty  80  as  to  be  founded  on  tort  rather  than  on  contract,  it  would  be  a 
4lelieiice  that  the  loss  was  owing  to  theplaintififs  own  default.   (Burrowt 
T.  March  Gas  Gh,  L.  R.  5  Ex.  67.)    Where  it  was  proved  that  the  defen- 
dant's cart  was  unfit  to  carry  the  plaintiffs  gooiU  and  that  they  were 
impiopeily  packed,  evidence  would  be  admissible  to  nhow  lluit  the 
pluntiil  himself  packed  them  and  represented  them  as  under  their  real 
weight,  thus  causing  the  defendant  to  put  them  in  a  cart  which  was  too 
slight  or  small  for  t£em,  assuming  of  course  that  the  nature  of  the  defence 
is  set  forth  on  the  pleadings.    (  Webb  v.  Page,  (>  M  &  G.  196.) 

JFrmmd.'] — If  Uie  consignor  fraudulently  concealed  the  value  and  rink   Praadulent 
from  the  carrier  in  order  to  be  charged  at  a  lower  rate  for  carriage,  he  conceal- 
cannot  reoover  on  account  of  a  loss  occasioned  through  such  concealment,   m^^  ^ 
IJi'Cknee  t.  London  A-  North   Wegtern  Bail.   Co,,  31  L.  J.  Ex.  65.)   ^\^^ 
if  a  person  intentionally  makes  false  answers  to  the  carrier's  inquiries, 
the  oontnict  is  roid  on  account  of  fraud.    (  Walker  v.  Jaekton,  10  M.  &  W. 
168, 169.^    It  was  formerly  necessary  to  plead  such  a  defence  s))ecially ; 
now  it  18  equaUy  essential  to  set  fortn  the  defence  with  sufficient 
explicitiieaa. 

boMMOK  Casbibxs  bt  SBA.]—The  owners  of  a  general  ship  and  the   Shipowners 
maeter  were  liable  at  Common  Law  as  common  carriers,  that  is  to  say,   and  master 
thf^  were  bound  to  redelirer  the  ^oods  delivered  into  tbeir  charge,  the   of  ship 
act  of  Qod  and  the  Queen's  enemies  only  excepted.    But  this  extensive  liable  as 
liabOitj  is  limited  :  (1)  By  the  bill  of  lading  which  the  master  gives  to   insurers. 
the  consignor  of  the  goods  and  which  evidences  the  contract  between   How  this 
the  parties ;  and  (2)  by  the  oi)eration  of  several  statutes.    It  is  usual  for  liability  is 
the  oiU  of  lading  to  contain  an  exception  from  liability  for  **  accidents  restricted. 
or  damage  of  the  seas";  but  this  exception  does  not  protect  the  ship- 
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The  plaintiff  claims : — 

(1.)  £10  for  the  deterioration  in  the  value  of  the  six  ham- 
pers of  cod. 


Limited 
with  re- 
spect to 
accidental 
fires  on 
shipboard 
and  rob- 
bery of 
certain 
articles. 


Shipowner 
not  liable 
beyond  so 
mnch  a  ton 
of  the  ship's 
tonnage. 


Ndtber 
shipowner 
nor  Barter 
liable  for 
de&nlt  of 
pilot. 


Liability  of 
carrier  dl 
passengen 
less  than 
that  of 
carrier  of 
goods. 


owner  or  the  master  from  liability  for  loss  or  damage  caused  b^  the  negli- 
gence of  the  crew.  {OrUl  v.  Goneral  Iron  Screw  OMiery  6^.,  L.  B.  3  C.  P. 
476,  Bx.  Ch.)  8o  an  exception  for  "  breakage,  leakage,  or  damage,"  does 
not  protect  the  shipowners  from  liability  for  damage  accruing  through 
the  negligence  of  their  servants.  {Martin  v.  Great  Indian  Peninsular 
Hail,  &.,  L.  K.  3  Ex.  9  ;  Oceeh  y.  General  Steam  Navigation  Co.j  L.  R.  3 
C.  P.  14.)  Bat  it  is  said  that  the  effect  of  such  exceptions  is  to  shift  the 
onus  of  proof,  and  oblige  the  plaintifE  to  nrove  affirmatively  the  negligence 
of  the  defendant's  servants.  (The  IltHene,  B.  k  L.  429,  P.  C. ;  L.  J.  35 
P.  C.  63.) 

Coming  next  to  the  statutory  limitations  of  the  shipowner's  lia- 
bility, there  is  the  17  &  18  Vic.  c.  104,  by  which  it  is  provided  (sect, 
503^  that  no  owner  (it  must  be  noted  nothing  is  said  about  the  majfter^ 
and  he  does  not  seem  to  get  the  benefit  of  tins  statute)  of  any  sea-going 
ship  shall  be  liable  to  make  good  to  any  extent  whatever  any  loss  or 
damage  that  may  happen  withont  hU  aettutl  faaU  or  jtrivity  of  or  to 
goods  or  things  taken  on  board  by  reason  clfire  happening  on  board,  or 
of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones  on 
bottrd  by  reason  of  robbery  or  embezzl&monty  unless  the  shipper  shall  at 
the  time  of  shipping  the  same  have  inserted  in  his  bill  of  laomg,  or  other- 
wise have  declared  in  writing  to  the  master  or  shipowner  their  true 
nature  and  value.  It  will  be  noted  that  this  statute  protects  a  shipowner 
entirely  for  loss  by  fire  not  occasioned  l^  his  personal  default  occurring 
to  goods  generally ;  but  that  the  exemption  for  liability  resulting  from 
robbery  of  goods  is  strictly  confined  to  certain  classes  of  valuables 
specified  in  the  Act. 

The  next  statute  is  the  26  k  26  Vic.  c.  65,  which  by  its  64th  sec- 
tion enacts  that  the  owners  (no  mention  of  the  matrter)  of  any  ship, 
whether  British  or  foreign,  shall  not  in  cases  which  occur  itithaitt 
their  fanJt  or  privity  be  answerable  in  damages  in  respect  of  loss  or 
damage  to  any  goods,  merchandise  or  other  things  on  board,  to  an 
amount  exceeding  £8  for  each  ton  of  the  ship's  tonnage  ;  but  it  has  been 
decided  that  the  section  does  not  extend  to  protect  t^e  shipowner  for 
damage  caused  by  delay.  {London  X*  South  Wotfern  Hail.  Co,  v.  James ^ 
L.  R.  8  Ch.  241.) 

A  third  statutory  exemption  is  found  in  the  388th  section  of  the 
17  &  18  Vic.  c.  104,  which  provides  that  neither  owner  nor  master  is 
liable  for  loss  or  damage  occasioned  17^  the  fault  or  incapacity  of  a 
qualified  pilot,  whet«  tm  employment  of  one  is  compulsory.  Kxcept, 
however,  m  cases  comine  within  one  or  other  of  these  exceptions,  or 
where  the  bill  of  lading  limits  the  liability  of  the  shipowner  and  master 
of  a  general  ship,  the  latter  are  both  liable  to  the  consignor  or  con- 
signee of  the  goods  as  insurers  of  the  same,  and  bound  to  aeliver  safely 
unless  the  loss  is  occasioned  by  the  act  of  God  or  the  Queen's  enemies. 

Cabriebs  of  PBB8ON8— actions  aqaikbt.]— The  liability  of  pas- 
senger carriers  is  more  limited  than  that  of  carriers  of  goods.  They  are  not 
insurers  of  the  persons  of  the  passengers  and  f»re  only  liable  for  want  of 
due  care.  {BeaiheadY,  Midland  Rail,  Co,,lu,^,i(i,B,^l^  ^11.  Gh,)  They 
are  not  liable  for  accidents  caused  by  hidden  defects  in  their  carriages 
which  could  be  guarded  against  in  the  process  of  construction  or  by  sub- 
sequent observation.  (Beadheadv,  3iidlafid  Mail,  Co,, supra.)  But  they 
are  liable  for  defects  in  their  cairiages  caused  by  the  negligence  of  their 
sub-contractors.  {Frances  v.  Otchrell,  L.  R.  6  Q.  B.  184 ;  and  Kx.  Ch. 
Ihid,  601.) 
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(2.)  £20,  the  value  of  the  four  hampers  undelivered  by  the 
defendants. 


If  a  railwsj  company  iflsaes  a  ticket  for  a  journey  extending  beyond 
their  own  line,  that  is  evidence  of  a  contract  to  carry  over  the  other  as 
weU  as  their  own  line,  and  their  liability  to  the  pfissengers  in  such  cases 
is  not  affected  if  the  injury  is  caused  on  the  line  not  belonging  to  them. 
{Jhuetan  T.  North  Jskuteri^  Itail,  Co.,  L.  R.  H  Q.  B.  549;  Thoman  v. 
Hk^mney  liaiL  Co,,  L.  H.  o  Q.  B.  226  ;  8.  6'.,  Ex.  Ch.  L.  K.  0  Q.  B.  266.) 
However,  th^  are  not  liable  for  the  wrongful  act  of  third  persons  over 
whom  they  have  no  control.  (  Wriykt  v.  Midland  Rail,  Co,,  L.  K.  8  Ex. 
137.)  A  cttRier  mav  contract  himself  out  uf  his  liability  for  negligence. 
(See  MeCkwlep  t.  Fnrne$M  Rail,  Co,,  L.  B.  8  Q.  B.  ft7  ;  (iaUin  v.  London 
and  North  Wegtern  HaiL  Co,,  L.  H.  10  Q.  B.  212.)  llie  issuing  of  a 
ticket  for  a  journey  from  one  place  to  another  is  evidence  of  a  contract 
to  convey  the  passenger  within  a  reasonable  time  on  such  journey,  but 
not  that  the  train  shaU  arrive  at  the  time  expected.  {Hnnt  v.  Orcat 
Wetterm  HaU.  Co,,  84  L.  J.  C.  P.  264.)  Railway  companies  are  liable  to 
any  pexeon  who  has  taken  a  ticket  for  a  train  advertised  in  their  time- 
biUa  to  nin  at  a  particular  time  if  it  does  not  run  {IMnton  v.  €hrftt 
Northern  RmiL  d,,  2o  L.  J.  Q.  B.  129),  or  there  is  not  room  in  it  for 
sadi  person.  {6heat  Northern  Rail.  Co,  v.  JIaweroft,  21  L.  J.  Q.  B.  178.) 
Where  railway  companies  stipulate  in  their  time-tables,  &c.,  that  they 
will  not  be  responsible  for  delays  in  arrival  or  departure  of  trains,  they 
will  still  be  liaole  for  unreasonable  delays,  though  they  are  not  liable  in 
ease  of  reasonable  delay.    (Fretoit  v.  Great  Ea$tem  Itail,  Co.,  18  L.  T. 

N.8.aa) 

Where  passensers  are  carried  at  their  own  risk  (as  in  the  case  of 
cattle  drovers  hddiug  a  free  pass  with  such  a  stipulation),  the  durier  is 
not  liable  for  injuries  through  negligence,  either  on  the  transit  or  on  the 
oompaoy's  premises,  in  consequence  of  their  being  in  a  dangerous  condi- 
tion. {GaUin  ▼.  Tht  London  and  North  Wontem  RaU,  Of.,  44  L.  J. 
Q.  B.  80.)  A  similar  contract  with  one  company  protects  another 
compaoy  over  whose  lines  the  passenger  is  earned  for  injuries  causeil 
thvoogh  the  negligence  of  the  latter  on  their  line. 

JUmHlitffor poroonally^fOfe.y^WithTeffud  to  the  luggage  of  passen- 
gen  It  seems  that  the  liabdity  of  carriers  with  reference  to  it  is  the  same 
as  with  reieienoe  to  ordinary  goods.  {Richards  v.  London  <K'  Brighton 
RmiL  00,^1  C.  B.  889 ;  Macrow  v.  Great  Wutrm  Rail,  Co.,  L.  R.  6 
Q.  &  612,  618.)  See,  however,  StercaH  v.  London  ^  North  Wegtern 
BmiL  Ck.,  88  L.  J.  Ex.  199,  where  Pollock,  B.,  says  that  the  liability  with 
vqgard  to  luggage  is  only  co-extensive  with  the  liability  as  regards  the 
paflKBgers,  and  see  Tallof  v.  Great  Wettem  Rail  Co.,  L.  R.  6  C.  P. 
44,  60,  51.  Personal  luggage  means  the  class  of  articles  which  are  ordi- 
naiily  or  usually  carried  by  passengers  as  their  luggage.  {Ifndston  v. 
Midlmmd  Rail.  Co,,  L.  R.  4  Q.  B.  366 ;  Maorow  v.  Great  Weittern  Rail, 
do^ng^ra.)  Bee  decisions  on  questions  whether  certain  things  were 
pSTiiona]  luggage.  {Maerorv  v.  Groat  Western  Rail,  Of,,  enpra  ;  Phelps 
▼.  London  4'  North  Western  Rail.  Co.,  34  L.  J.  C.  P.  259 ;  Mftton  v. 
MUBsuUl  RttiL  Co,,  4  H.  &  N.  616  ;  28  L.  J.  Ex.  386  ;  Beoher  v.  Great 
£kstomRail.  Co.,  L.  R.  6  Q.  B.  241.) 

If  a  raOwajcompanv  which,  by  the  terms  of  its  regulations  allows  a  pas- 
senger to  take  personal  luggage,  takes  as  luggage  wluit  it  knows  to  be  mer- 
chandise, it  cannot  claim  exemption  from  liability  for  the  loss  of  such 
metdiaiidlse,  on  the  ground  of  its  not  being  personal  luggage ;  but  if  a  pas- 
senger who  knows  he  is  only  entitled  to  take  personal  lug^^age  takes 
mflfefaandise,  he  is  not  entitled  to  recover  for  its  loss  from  a  railway  com- 
pany to  whom  he  has  given  no  notice  of  the  contents  of  the  package  ;  he 
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Statement  of  Defence. 

1.  The  defendants  deny  that,  on  the  Ist  of  Febniary,  1875, 
Messrs.  F.  &  M.,  of  B.,  delivered  to  the  defendants  ten  ham- 


Defence  in 
case  of  lug- 
gage that 
passenger 
took  it 
under  his 
own  care. 


Luggage 
deposited 
in  "cloak" 
room. 


takes  it  at  his  own  risk.  {Cahill  v.  London  <f'  North  Western  If/til,  Co. , 
.SI  L.  J.  C.  P.  271  ;  Beifiut  *J-  Ballymena  Rail.  Co.  v.  Keyt,  9  H.  L.  Cae. 
556.)  The  foci  of  a  package  being  marked  **  Glass  "  is  not  sufficient  notice 
to  a  company  that  the  contents  are  merchandise  within  the  meaning  of 
the  forcing  propositions.    {Ih.) 

Measure  of  Aamages.'X — If  in  consequence  of  the  wrongful  delay  or 
erroneous  information  of  a  carrier,  a  passenger  is  obliged  to  hire  another 
conyeyance  or  to  stop  a  night  on  his  ]oumey,  hecan  recover  his  expenseM. 
but  he  is  not  entitled  to  general  damages  for  the  derangement  or  loss  of 
business,  trouble,  or  inconvenience  caused  to  him.  {Great  Northern 
Bad.  Co.  V.  Hawcrq^,  21  L.  J.  Q.  B.  178  ;  Denton  v.  Oreat  Northern 
Mail,  a?.,  25  L.  J.  Q.  B.  129  ;  Woodger  v.  Great  Western  Rail  Co.,  L.  R. 
2  C.  P.  31 S.)  Where  a  railway  company  instead  of  conveying  the  plaintiff 
to  the  station  to  which  she  had  booked  turned  her  out  on  a  wet  night 
where  she  could  get  no  accommodation  or  conveyance,  and  in  conse- 
quence she  had  to  walk  a  distance  of  four  miles  to  her  home,  whereby 
she  took  a  cold  and  was  laid  up,  and  incurred  expense  in  getting  cured, 
and  was  hindered  in  her  business,  she  was  held  entitl^  to  recover 
damages  for  the  inconvenience  suffered  in  consequence  of  being  obliged  to 
walk  home,  but  not  for  the  other  consequences  just  mentioned,  they 
being  regarded  as  too  remote.  {Ilobhs  v.  London  ^*  Sotttk  Western  Rail. 
Q».,lu  R.10Q.  B.  111.) 

With  regard  to  personal  injuries  or  death  of  a  passenger  caused  by  the 
negligence  of  carriers  besides  other  damages,  the  plaintiff  can  recover  in 
proportion  to  the  average  income  of  the  person  injured  or  killed  at  the 
time  of  the  accident.  See  *'  NegUgence,^  and  '*  Executors  and  Admini- 
strators.'* 

J>rfences.'] — Denial  of  negligence  is  one  of  the  most  usual  defences 
set  up  in  actions  against  passenger  carriers^  and  in  the  large  class  of 
oases  where  injuries  are  caused  by  railway  collisions  or  trains  running 
off  the  lines  or  the  like,  is  as  a  rale  the  only  available  defence.  But 
where  an  action  is  brought  in  the  case  of  isolated  accidents,  as  where  a 
passenger  steps  out  of  a  railway  carriage,  on  its  stopping  a  short  distance 
behind  or  beyond  the  platform  in  consequence  of  the  train  being  pulled 
up  too  soon  or  its  "  over-shooting  "  the  platform,  the  defence  of  contri- 
butory negligence  is  generally  set  up  together  with  the  denial  of  the 
negligence.  These  defences  will  be  found  noticed  under  the  head  of 
negligence. 

With  regard  to  the  loss  ot  luggage  it  is  a  good  defence  that  the  owner 
thereof  has  specially  undertaken  to  watch  it.  {Brind  v.  Dale,  2  M.  &  W. 
775. )  It  is  also  a  good  defence  in  such  cases  that  the  loss  was  occarioned 
by  the  passenger^s  negligence.  {Talley  v.  Great  Wejttern  Rail.  Co.. 
supraJ)  But  where  carriers  provide  servants  to  assist  passengers  to 
remove  their  luggage  on  arrival,  the  liability  of  the  earners  continues 
until  the  servants  have  done  their  duty,  such  a£  placing  the  luggage  in  a 
cab.  (^Richards  v.  London,  Brighton,  Jjr  Sot^h  Coast  Bail.  Ch.,  7  C.  B. 
839 ;  Butcher  v.  London  S^  South  Western  Rail.  Co.,  24  L.  J.  C.  P.  137. 
See  also  Patscheider  v.  Oreat  Western  Rail  Co.,  38  L.  J.  N.  S.  149.) 

Where  articles  are  deposited  in  the  cloak-room  at  a  railway  station 
and  a  ticket  is  given,  on  which  it  printed  **  see  back,"  and  on  the  back  is 
an  intimation  that  the  company  will  not  be  responsible  for  any  package 
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pen  of  cod,  as  alleged  in  the  statement  of  claim.    Messrs.  Dcfonoc  to 
F.  &  M.,  of  B.,  did  deliver  to  the  defendant,  on  the  evening  of  ««*».<»» 
the  2nd  of  Febraary,  1875,  six  hampers  of  cod,  to  be  by  them  common 
safely  and  securely  carried  and   delivered  to  the  plaintiffs  carrier  for 

at  M.  delay. 

2.  The  defendants  deny  the  8rd  paragraph  of  the  state- 
ment of  daim. 

3.  The  defendants  say  that  on  the  morning  of  the  4th  of 
Febmaiy,  1875,  they  delivered  the  said  six  hampers  of  cod  to 
the  plaintiiFy  and  deny  that  they  failed  to  deliver  the  same 
within  a  reasonable  time. 

4.  The  defendants  do  not  admit  the  5th  paragraph  of  the 
statement  of  claim. 

Action/or  injury  to  Goods  during  transit 

1.  The  defendants  are  common  carriers  of  goods. 

2.  On  or  about  the  1st  of  May,  1875,  the  plaintiff*  delivered  Against 
to  the  defendants,  and  the  defendants,  as  such  common  carriers,  ^^^J 
received  fix)m  the  plaintiff  two  packages  of  glass,  to  be  by  goods. 
them  safely  and  securely  carried  from  N.  to  M.,  for  reward  in 

that  behalf: 

3.  On  the  arrival  of  the  said  packages  of  glass  at  M.,  they 


exceeding  the  value  of  £10,  in  an  action  for  over  £10,  the  jury  found  Effect  of 
that  the  pUintilf  neither  read  nor  knew  the  condition,  and  that  he  was  conditions 
not  gnfltj  of  neeligenee  in  not  so  reading  or  knowing.     It  was  held  that  printed  on 
the  defnidantB    liability  was  established  by  these  findings,  the  con-  tickets 
tract  being  one  of  bailment  simply,  and  that  it  was  necessary  for  a  given  on 
penoti  iwriring  to  impose  special  terms  to  show  they  brought  them  to  the  depositing 
knowledge  of  the  otaei  party.    {Parker  v.  South  Eastern  Bail,  Co.,  45  luggage. 
L.  J.  C.  JL  616.)     But  see  JIarrU  v.  Great  Western  Bail,  Of,,  ib.,  729, 
in  wbk^  it  is  broadly  laid  down  that  if  a  cloak-room  ticket  has  on  the 
face  of  it  an  nnequivocal  reference  to  the  conditions  printed  on  the  back 
of  it,  the  person  taking  the  ticket  is  bound  by  the  conditions,  whether  he 
has  made  nimseif  acquainted  with  them  or  not.     These  cases  were  all 
exainiiifid  bj  the  Comt  of  Appeal  in  Parker  y.  South  Eastern  BaiL  Co,,   Decision  of 
and  GaheB  v.  South  JEkutern  Bail,  Co,  (46  L.  J.  C.  L.  771),  where  the  law   Q^^t  of 
was  thns  laid  down  by  Hellish,  L.  J.  :  "If  the  person  receiving  the  Appeal. 
ticket  did  not  see  or  know  that  there  was  any  writing  on  the  ticket,  he  ' 

is  not  bound  bj  the  conditions  ;  if  he  knew  there  was  writing,  and  knew 
or  beliered  thi£t  the  writing  contained  conditions,  then  he  is  bound  by 
the  conditions ;  if  he  knew  that  there  was  writing  on  the  ticket,  but  did 
not  know  or  beliere  that  the  writing  contained  conditions,  nevertheless 
he  would  be  bound  if  ihe  deliyering  the  ticket  to  him  in  such  a  manner 
that  he  could  see  there  was  writing  upon  it,  was  in  the  opinion  of  the 
jniy  reasonable  notice  that  the  writing  contained  conditions.'* 
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Against       were  found  to  be  completely  broken,  and,  bo  injured,  as  to  be 
carrierfor    worthless  to  the  plaintiflP. 

injury  to  -_.        i   .     ./«     ,   . 

goods.  The  plaintiff  claims  £50. 

Statement  of  Defence, — That  Carriers^  Act  not  complied  with. 

Defence,  1.  The  two  packages  of  glass  mentioned  in  the  2nd  and 

^^'the        ^'^  paragraphs  of  the  statement  of  claim  were  articles  and 
Gamers'      property  of  the  description  mentioned  in  the  11  Cteo.  IV.  & 

HGeo. IV.   ^  ^"^'  ^'  ^*  ^^'  ^-  ^'  *^*  ^^^  dehvered  by  the  plaintiff  to 

&  1  Wm.     the  defendants,  as  and  being  common  carriers  by  land  for  hire, 

IV.  c.  68.    ^^  ^  certain  receiving-house  of  the  defendants,  tor  the  purpose 

of  being  by  them,  aa  such  carriers,  carried  for  hire,  as  in  the 

statement  of  claim  mentioned. 

2.  The  value  of  each  of  the  said  packages  of  glass  then 
exceeded  the  sum  of  £10. 

8.  At  the  time  of  the  delivery  of  the  said  packages  as  afore- 
said, there  was  afBxed,  in  legible  characters^  in  a  public  and 
conspicuous  part  of  the  said  receiving-house,  being  a  receiving- 
house  of  the  defendants,  where  such  parcels  were  there  received 
by  the  defendants  for  the  purpose  of  conveyance,  a  notice 
within  the  meaning  of  the  said  statute,  whereby  the  defend- 
ants notified  that  an  increased  rate  of  charge  in  the  said  notice 
mentioned  waa  required  to  be  paid  to  them  over  and  above  the 
ordinary  rate  of  carriage,  as  compensation  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of  articles  and 
property  of  the  description  mentioned  in  the  first  section  of 
the  said  statute. 

4.  At  the  time  of  the  delivery  of  the  said  packages  at  the 
said  receiving-house  of  the  defendants  aforesaid,  for  the  purpose 
aforesaid,  the  value  and  nature  of  the  said  goods  were  not  de- 
clared by  the  person  sending  or  delivering  the  same,  and 
neither  such  increased  charge  as  aforesaid  was  paid,  nor  any 
engagement  to  pay  the  same  was  accepted  by  the  person  receiv- 
ing the  said  packages. 

5.  The  defendants  do  not  admit  the  allegations  contained  in 
the  &:d  paragraph  of  the  statement  of  claim. 


267 

For  Non-tan^iage  and  Loss  and  Cmiversion  of  Goods, 

1.  The  plaintiffs  are  merchants,  carrying  on  business  in  the  AgaiiiBt 
City  of  London.    The  defendant  is  a  carrier,  also  carrying  on  cwniar  for 
biudness  in  the  City  of  London.  goods  and 

2.  Before  the  grievances  hereinafter  mentioned,  the  plaintiffs  ^^y 
had  contracted  to  sell  a  case  of  gloves  to  Messrs.  H.,  of  M.,  thd/cou^ 
and  two  cases  of  gloves  to  Messrs.  C,  of  M.  version. 

8.  The  plaintiff  delivered  to  the  defendant  the  said  three 
caK8  of  gloves,  directed  to  the  said  Messrs.  H.  and  the  said 
Messrs.  C.  respectively,  to  be  carried  by  him,  as  common  carrier, 
for  reward,  to  the  West  India  Dock,  for  shipment  to  the  con- 
signees, per  ship  *'  C* 

4.  The  defendant  did  not  deliver  the  said  goods  at  the  West 
India  Dock.  While  the  said  goods  were  in  the  custody  of  the 
defendant  or  his  servants,  the  said  goods  were,  by  the  de- 
fendant's servants,  or  by  some  persons  unknown,  feloniously 
stolen.  The  cases  were  unpacked,  and  their  contents  abstracted, 
and  the  cases  were  re-hlled  with  rubbish,  and  re-packed  in  such 
a  manner  that  the  theft  could  not  be  detected  from  their  ex- 
terior appearance.  They  were  in  this  state  delivered  by  the 
defendant  at  the  docks,  and  were  there  shipped  to  the  consignees. 

5.  By  reason  of  the  conversion  by  the  defendant  of  the  said 
goods^  and  his  default  in  carrying  the  same,  the  plaintiffs  have 
k«t  the  vatne  of  the  said  goods.  They  are  also  liable  to  repay  to 
the  consignees  the  freight  and  charges  incident  to  the  shipment 

The  plaintiilis  claim : — 
(1.)  £811,  the  value  of  the  said  goods. 
(2.)  Or  alternatively  the  said  sum  for  damages  for  the  con- 
version. 
(3.)  £5,  the  amount  of  the  said  freight  and  charges. 

Statement  of  Defence. 

1.  The  defendant  says  he  is  a  carman,  and  not  a  common  Defence. 
cairier,  and  he  only  carries  the  goods  of  his  employers  when, 
where,  or  as  it  is  in  each  case  specially  agreed  by  him. 

2.  The  defendant,  as  such  carman,  and  not  as  a  common 
earner,  at  the  plaintiffs'  request,  received  three  cases  of  goods, 
to  be  conveyed  to  the  West  India  Docks,  for  shipment,  one  case 
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Defence 
to  action 
against 
carrier  for 
lofls  of 
goods  and 
aJtema- 
tirely  for 
their  con- 
version. 


to  Messrs.  H.,  and  two  to  Messrs.  C,  at  M.,  and  the  defendant 
used  due  care  and  diligence  safely  and  securely  to  carry  the  said 
goods  to  the  said  West  India  Docks. 

8.  The  defendant  denies  that  the  said  cases  contained  gloves 
when  they  were  delivered  to  him,  and  also  denies  that  the  said 
cases  were  unpacked,  and  that  their  contents  were  stolen  while 
they  were  in  the  defendant's  custody,  as  alleged. 

4.  The  defendant  further  denies  that  the  said  goods  were  the 
plaintiffs',  or  that  the  defendant  converted  them  as  alleged. 

5.  The  defendant  says  that  if,  when  the  said  cases  were  de- 
livered by  him,  at  the  said  West  India  Docks,  the  said  goods 
had  been  feloniously  stolen,  as  in*  the  statement  of  claim 
alleged,  they  were  so  stolen  without  the  defendant's  knowledge 
or  consent,  and  without  any  negligence  or  want  of  care  of  the 
defendant  or  his  servants,  and  that  he  never,  expressly  or 
impliedly,  agreed  or  undertook  to  be  liable,  in  case  the  said 
goods  were  feloniously  stolen  without  his  default. 


Against 
carrier  for 
delay  in 
forwarding 
passengers 
or  horses 
by  a  train* 


Action  against  a  Railway  Company  far  delay  in  arrival  of  Train 

and  loss  of  Market  for  Horses. 

1.  The  plaintiff,  on  the  9th  day  of  February  last,  delivered 
to  the  defendants  at  their  station  at  B.,  in  or  near  H.,  eight 
horses,  to  be  conveyed  from  B.  to  C. 

2.  The  defendants  in  consideration  of  an  increased  freight, 
agreed  with  the  plaintiff  that  the  said  eight  horses  should  be 
despatched  by  the  train,  which,  according  to  the  published 
time-table  of  the  defendant's  company,  was  advertised  and 
represented  to  leave  the  B.  Station  at  7.40  P.M.,  and  arrive  at 
C.  the  same  night  at  10.18  PJC. 

8.  The  plaintiff  delivered  the  said  horses  to  the  defendants' 
servants  at  the  B.  Station  in  ample  time  to  be  despatched  by 
the  said  train  at  7.40  p.m.  to  C. 

4.  The  plaintiff  paid  to  the  booking  clerk  of  the  defendants, 
at  B.  Station  aforesaid,  the  sum  of  ten  shillings  and  fivepence, 
being  the  price  of  two  third  class  tickets  from  B.  to  C,  and  he 
and  his  servant  were  received  by  the  defendants  as  passengers, 
to  be  carried  by  them  firom  B.  to  C,  by  the  said  train  so 
advertised,  and  represented  as  aforesaid,  to  leave  B.  at  7.40  P.M., 
and  to  arrive  at  C.  at  10.18  p.k.  on  the  same  evening. 
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5.  The  said  train,  so  advertised  to  leave  B.  at  7.40  P.M.,  and  Against 
to  arrive  at  0.  at  10.18  p.m.  the  same  evening,  was  despatched  ^f^^-^^ 
fix)m  B.,  and  the  plaintiff  and  his  servant  were  passengers  f^rWing 
therein,  and  the  said  eight  horses  were  also  placed  in  certain  p*"m>««« 
harae-boxes,  which  formed  a  portion  of  the  said  train ;  bnt  the  bj  a  train, 
said  train  did  not  proceed  beyond  H.,  and  did  not  arrive  at  C. 

at  all  on  that  night,  owing  to  the  carelessness,  negligence,  de- 
&alt,  and  improper  condact  of  the  defendants. 

6.  The  said  horses  were  afterwards  despatched  by  a  goods  or 
laggage  train,  and  did  not  arrive  at  C.  until  about  noon  on  the 
10th  of  February. 

7.  The  plaintiff  and  his  servant  were  compelled  to  stay  at 
H.  during  the  ni^t  of  the  9th  of  Febmary,  whereby  the 
plaintiff  was  put  to  considerable  expense. 

8.  The  plaintiff  also  lost  the  price  of  the  tickets  for  the 
carriage- of  himself  and  servant  to  C,  on  the  9th  of  February, 
and  was  compelled  to  take  fresh  tickets,  on  the  morning  of  the 
10th  of  February,  from  H.  to  C. 

9.  Although  the  plaintiff  and  his  servant  travelled  by  the 
first  passenger  train  on  the  morning  of  the  10th  of  February, 
from  H.  to  C,  they  did  not  arrive  at  C.  until  nearly  noon. 

10.  The  plaintiff  was  desirous  of  selling  the  said  horses 
upon  the  morning  of  the  10th  of  February,  which  was  the 
niBiial  weekly  market  and  fair  day  at  C,  but,  owing  to  the  delay 
cansed  by  the  defendants,  he  not  only  lost  the  best  of  the 
market,  but  the  horses,  having  been  carried  by  goods  or  luggage 
train  instead  of  passenger  train,  and  having  been  eighteen 
honrs  or  thereabouts  in  their  boxes,  were  utterly  unfit  for  sale, 
and  were  bruised  and  otherwise  injured,  and  greatly  deteriorated 
in  value. 

The  plaintiff  claims  £ damages. 

Statement  of  Defence, 

1.  The  defendants  deny  that  they  agreed  with  the  plaintiff  Statement 
88  alleged  in  the  2nd  paragraph  of  the  statement  of  claim,  ^      ^^ 
except  upon  the  terms  that  the  said  horses  should  be  delivered 

to  them  a  reasonable  time  before  7.40  p.m.,  on  the  9th  of 
February. 

2.  The  defendants  agreed  and  undertook  that  the  said  horses 
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should  be  carried  by  them  from  H.  to  0.  in  a  reaBonable  time, 
but  not  that  they  should  arrive  at  C.  at  10.18  P.M.  on  the 
said  9th  of  February,  or  at  any  other  particular  time. 

8.  The  defendants  deny  that  the  plaintiff  delivered  the  said 
horses  to  them  in  ample  time  to  be  despatched  by  the  seid  train 
as  alleged  in  the  3rd  paragraph. 

4.  In  consequence  of  the  said  hors^  not  being  detivered  by 
the  plaintiff  to  the  defendants  a  reasonable  time  before 
7.40  P.M.  on  the  said  9th  of  February,  and  without  any  n^i- 
gence  on  the  part  of  the  defendants,  or  any  of  their  servants, 
the  said  train  was  delayed  a  considerable  time  in  starting,  at 
the  plaintiffs  request,  and  did  not  arrive  at  the  B.  Junction  in 
time  to  catch  the  train  by  which  the  said  horses  and  the  plain- 
tiff, and  his  servant,  would  otherwise  have  been  conveyed  to 
C,  so  as  to  arrive  there  at  or  about  10.18  f.m.  on  the  same  day. 

5.  The  defendants  deny  that  the  cause  of  the  said  train  not 
proceeding  beyond  H.,  and  not  arriving  at  C.  on  the  said  night, 
was  any  carelessness,  negligence,  default,  or  improper  conduct 
on  their  part,  as  allied  in  paragraph  G. 

6.  As  to  paragraph  7,  the  defendants  say  that  the  said 
horses  were  aftenvards  sent  on  by  a  goods  train,  at  the  request 
of  the  plaintiff,  and  were  safely  and  securely  carried  to  C.  by 
the  defendants,  in  a  reasonable  time. 

7.  The  defendants  do  not  admit  the  statements  contained  in 
the  8th  paragraph. 

8.  As  to  paragraph  9,  the  defendants  bring  into  Court  the 
sum  of  £3  Ids.  Id.,  and  say  that  it  is  enough  to  satisiy  the 
plaintiff's  claim. 

9.  The  defendants  do  not  admit  any  of  the  allegations  con- 
tained in  the  11th  paragraph. 

10.  The  said  horses  were  carried  by  the  defendants  under  a 
special  contract,  signed  by  the  plaintiff,  and  containing  {uUer 
alia)  certain  just  and  reasonable  conditions  to  the  following 
effect,  that  the  defendants  would  not  be  responsible  for  any  loss 
or  injury  to  any  horses  occasioned  by  any  other  cause  or  means 
whatsoever,  except  the  neglect  or  default  of  the  defendants,  m* 
their  servants ;  and  the  defendants  deny  that  the  injuries  com- 
plained of  were  caused  by  any  neglect  or  default  on  their  part, 
or  on  the  part  of  their  servants. 
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AcUan  by  Carrier  against  Gamignorfor  Freight. 

1.  The  plaintiflb  are  carriers  of  goods  for  hire,  and  the  de-  By  carrier 
fendant  is  a  manufecturer  of  porcelain  and  other  goods,  carrying  *«wn«t 
on  his  mannfactnies  and  trade  at  the  potteries  in  Staffordshire,    forfrelglit. 

2.  On  the  12th  of  May,  1876,  the  defendant  delivered 
certain  goods  to  be  carried  by  the  plaintiffs  from  Stafford  to 

London,  to  be  there  delivered  to  Messrs.  L.  &  L.,  of  W 

Street,  in  the  said  city,  at  the  rate  of  £ per  box  or  package 

of  the  said  goods  as  agreed  by  and  between  the  plaintiffs  and 
the  defendant.  * 

8.  The  plaintifb  safely  carried  the  said  goods  and  delivered 
the  same  to  Messrs.  L.  &  L.  as  aforesaid. 

4.  The  defendant  has  not  paid  the  said  freight  for  the 
carriage  and  delivery  of  the  said  goods. 

ThBplainUffB  claim  £55  10«. 


Against  a  Cons^ignee  for  Freight. 

1.  The  plaintifife  are,  &c.  (as  in  above  form.)     The  de-  ^^^'^ 
fendants  are  merchants  carrying  on  business  in  the  City  of  consignee 
London.  ^^'  ^"^^^^^ 

2.  On  the of  August,  1877,  Messrs.  P.  &  R.,  of  Brad- 

fbrd,  clofli  mannftctnrers,  acting  as  the  agents  of  the  defendants, 
ddivered  to  the  plaintiffs  100  bales  of  cloth,  to  be  carried  by 
the  jMntifb  from  Bradford  aforesaid  to  London,  and  there 
ddiTered  to  the  defendants  at  their  warehouse  in  Wood  Street, 
Cheapside,  fbr  reward  in  that  behalf. 

3.  The  plaintifib  safely  carried  and  delivered  the  said  goods 
to  the  defendants. 

4.  The  amounts  payable  for  carrying  and  delivering  the  said 
goods  according  to  the  plaintiffs'  usual  charges  is  £50,  and  the 
defendant  has  not  paid  the  same,  or  any  part  thereof. 

5.  The  plaintiff  claim  £50. 

Defence  and  Counter-claim, 

1.  The  defendants  deny  that  the  .amount  of  £50  is  due  for  Defence 
the  carriage  and  delivery  of  the  said  goods  according  to  the  ^,f^^^. 
plaintidb'  usual  charges,  and  say  that  the  usual  rate  at  which  claim. 
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By  a  carrier  such  goods  are  carried  from  Bradford  to  London  by  the 
agaiost  defendants  is  Is.  Gd.  per  bale,  and  that  there  is  only  due  in 
forfreight.    Kjspect  of  the  said  carriage  and  delivery  the  sum  of  £- — . 


Defence. 

Counter- 
claim. 


By  way  of  counter-claim  the  defendants  say  : — 

1.  That  the  plaintiffs  made  de&ult  in  delivering  the  said 
goods  within  a  reasonable  time,  and  that  the  same  were  not  de- 
livered until  after  a  lapse  of  four  weeks  from  the  time  at  which 
they  ought  to  have  been  delivered. 

2.  The  defendants  in  consequence  of  such  delay  lost  the 
season  for  the  sale  of  such  goods,  and  they  were  compelled  to 
sell  the  same  at  a  reduction  in  price,  in  consequence  of  such  loss. 

8.  The  difference  between  the  price  which  the  defendant 
would  have  realized  by  the  sale  of  the  said  goods,  if  they  had 
been  delivered  at  a  reasonable  time,  and  the  price  for  which 
they  were  actually  sold  as  aforesaid,  is  £100. 

4.  After  giving  credit  to  the  plaintiff  for  the  amount  admitted 
to  be  due  to  the  plaintiff,  there  is  due  to  the  defendant  the  sum 
of£ . 


Tlie  defendant  claims  £- 


Action  hy  a  Railway  Company  for  carriage  of  coah  on  a  Special 

ContracL 

By  carrier        1.  The  plaintiffs  are,  and  at  all  times  hereinafter  mentioned 

S'coaJs^  were,  owners  of  a  certain  railway  running  from  W.,  in  the 

on  a  special  county  of  D.,  to  C,  in  the  county  of  F.,  and  communicating 

«»*«ct-      with  the  line  of  the  L.  and  N.  W.  Ry.  Co.  at  H.,  and  are  and 

were  carriers  of  coals  and  other  goods  thereon  for  hire.    The 

defendants  were  and    are    colliery   proprietors,  carrying  on 

business  at  or  near  B.  station,  on  the  plaintiff'  said  line  of 

railway. 

2.  The  plaintiffs,  at  various  times  between  the  15th  of  July, 
187G,  and  the  31st  of  May,  1877,  as  such  carriers  as  aforesaid 
carried  for  the  defendants  at  their  request  from  the  defendants' 
colliery  near  B.  station  aforesaid  to  H.,  upon  and  by  the 
plaintiffs'  said  railway,  divers  large  quantities  of  coal  amounting 
on  the  whole,  as  appears  by  the  endorsement  on  the  writ 
herein,  to  24,048  tons  at  the  rate  of  7d,  per  ton,  pursuant 
to  an  agreement  made  in  that  behalf  by  and  between  the 
plaintifBB  and  defendants  in  the  month  of  June,  1876. 
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S.  On  the  8l8t  of  May,  1877,  the  moneys  due  from  the  By  carrier 
defendants  to  the  plaintiflb  for  the  said  carrias:e  of  the  said  ^or  carriage 

*  ^  of  coaiB  on 

coal  np  to  that  date  amounted  in  the  whole  to  £701.    Accounts  a  special 
showing  that   the   said  coal  had   been  duly  carried  by  the  <^'»*™<^- 
plaintifB^  and  that  the  said  sum  was  due  from  the  defendants 
to  the  plaintifib  in  respect  of  such  carriage,  have  been  ftunished 
fay  the  plaintijBb  to  the  defendants. 

4.  The  defendants,  however,  have  never  paid  the  sum  of 
£701,  or  any  part  thereof. 

The  plaintifib  claim : — 

Statement  of  Defence. 

1.  The  defendants  admit  that  between  the  1st  of  July,  1876,  l>efence. 
and  the  31st  of  May,  1877,  the  plaintifib  carried  for  the  de- 
fendants 24043   tons  of  coal  from    the  defendants'  colliery 

near  B.  to  H.,  but  the  defendants  deny  that  any  agreement 
whatever  was  made  between  the  plaintiffs  and  the  defendants 
respecting  the  carriage  of  the  same,  or  the  rates  payable  for  the 
carriage  thereof. 

2.  The  plaintiflb  received  the  said  coal  to  be  carried,  and 
became  carriers  thereof,  under  and  by  virtue  of  the  powers  and 
provisions  of  the  W.  M.  &  C.  By.  Act,  1862,  and  became  en- 
titled to  receive  the  rates  and  charges  due  under  the  said  Act, 
for  the  carriage  of  the  same  and  no  more. 

3.  The  maximum  amount  due  to  the  plaintifib  for  the  carriage 
of  the  said  coal  is  the  sum  of  £338,  being  at  the  rate  of  did. 
per  ton. 

4.  The  defendants  bring  into  Court  the  sum  of  £338,  and  Payment 
flay  that  it  is  enough  to  satisfy  the  plainti£&'  claim.  ^^       °^ 

5.  Save  as  herein  the  defendants  deny  the  allegations  con- 
tained in  the  plaintifb'  claim. 

Sqfly. 

1.  The  plaintiife  join  issue  on  the  Ist,  2nd,  3rd  and  5th  Reply. 
paiagn^hs  of  the  defence,  save  in  so  fer  as  the  allegations  of 

the  statement  of  daim  are  therein  admitted. 

2.  Beferring  to  the  4th  paragraph,  the  plaintifib  say  that  the 
snm  paid  into  Court  is  not  enough  to  satisfy  the  plaintifb' 
dainL 
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Claim  by  Plaintiff  in  ths  aUemaUve  against  LigfUerman  for 

Damage  to  Ooods  during  TransiL 

Against  1.  The  defendant  is  a  lighterman  cairying  on  bnsineaB  in  the 

^  £ot       Port  of  London  nnder  the  style  of  B.  &  Co. 

damage  to       2.  On  or  abont  the  25th  day  of  May,  1876,  in  considerBtion 

§^^        that  the  plaintiffs,  the  L.  &  St.  E.  Dock  Co.,  and  Hefiars.  B.  Bros. 

transit.  &  Co.  wonld  deliver  to  the  defendant  as  and  being  a  lightennim 
and  a  carrier  of  goods  in  lighters  by  water  for  hire  certain  goods, 
that  is  to  say,  certain  coffee  in  casks,  barrels  and  bags,  ftv  the 
ship  ''G.,"  to  be  by  the  defendant  sa&ly  carried  firom  the 
Y.  dock  to  the  L.  dock,  in  the  defendant's  lighter  called  the 
"  A.,"  and  there  delivered  for  the  said  plaintifis,  the  act  of  God 
and  of  the  Qneen's  enemies  excepted,  for  reward  to  the  de* 
fcndant  in  that  behalf,  the  defendant  promised  the  said  plain- 
tiflfa  to  safely  carry  the  said  goods  firom  the  V.  docks  to  the 
L.  dock,  and  there  deliver  the  same  for  the  said  plaintifEi,  as 
aforesaid. 

8.  The  plaintifis  delivered  the  said  goods  to  the  defendant,, 
and  the  defendant  received  the  same  for  the  purpose,  and  on 
the  terms  aforesaid. 

4.  The  defendant,  although  he  was  not  prevented  firom  so 
doing  by  the  act  of  God  or  of  the  Queen's  enemies,  did  not 
safely  carry  the  said  goods  firom  the  V.  dock  to  the  L.  dock, 
and  there  deliver  the  same  to  the  said  plaintiff  as  aforesaid, 
but  while  the  said  goods  were  on  board  the  said  lifter,  the 
said  lighter  leaked  and  made  water,  and  the  said  goods  were 
thereby  damaged  and  depreciated  in  value,  and  the  said  plaintiffs 
were  put  to  expense  in  and  about  recovering  and  drying  the 
said  goods  and  preparing  them  for  sale  and  selling  the  same, 
and  by  reason  of  the  premises  the  said  plaintiffe  have  sustained 
damages  to  the  amount  of  £800. 

And  by  way  of  alternative  claim  the  plaintiff  states  as 
follows : — 

5.  On  or  about  the  25th  day  of  May,  1876,  in  consideration 
that  the  plaintiff  the  L.  &  St.  E.  Docks  Co.  and  Messnu  B. 
Bros.  &  Co.  would  deliver  to  the  defendant  as  and  being  a  lighter- 
man and  a  carrier  of  goods  in  lighters  by  water  for  hire,  the 
said  goods  to  be  by  the  defendant  carried  firom  the  V.  dock 
to  the  L.  dock  in  the  defendant's  lighter  called  the  **  A.,"  and 
there  delivered  for  the  said  plaintifis  for  reward  to  the  defen- 
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danty  the  defendant  promiaed  the  said  plaintiffii  that  the  said  Against 
lighter  was  tight,  staonch,  strong,  and  fit  to  carry  the  said  ^^f^ 
goods  from  the  V.  dock  to  the  L.  dock  aforesaid,  and  that  he  dbnage  to 
woold  use  due  care,  skill,  and  diligence  in  and  about  carrying  soo^  dw- 
and  ddiyering  the  said  goods  as  aforesaid.     And  the  said  trLnt. 
I>laintiflh  detivered  the  said  goods  to  the  defendant,  and  the 
defendant  received  the  same  for  the  pnrpose  and  on  the  terms 
afovesaid,  and  the  said  goods  were  pat  on  board  the  said  lighter. 

6.  The  said  lighter  was  not  tight,  staunch,  and  strong,  or  fit 
to  carry  the  said  goods  from  the  Y.  dock  to  the  L.  dock  afore- 
said, and  the  defendant  did  not  use  due  care,  skiU,  and  dili- 
gence in  and  about  carrying  and  delivering  the  said  goods  as 
aferoeaid,  whereby  the  said  goods  were  damaged  and  depre- 
ciated in  value  ;  and  by  reason  of  the  premises  the  said  plaintiffii 
scHtained  damage  as  in  paragraph  3  mentioned  to  the  amount 
ot  £S00. 

The  plaintitft  in  the  alternative  claim  : — 

(1)  £800  damages. 

(2)  Such  further  and  other  relief,  &c. 

Statement  of  Defence. 

1.  In  answer  to  paragraph  2  of  the  statement  of  claim  the  I>efeiioe. 
defendant  denies  that  he  promised  to  carry  the  said  goods  upon 

the  tenns  therein  alleged,  and  says  that  the  sole  promise  he 
made  was  with  the  plainti£b,  the  L.  &  St.  K.  Docks  Co., 
and  that  the  said  promise  was  that  he  would  only  be  liable 
in  case  of  ne^ect  on  his  part  or  on  that  of  his  servants  during 
the  tnuisit  of  the  said  goods.  Save  as  aforesaid  the  defendant 
denies  the  all^ations  contained  in  the  said  2nd  paragraph. 

2.  In  answer  to  paragraph  8  of  the  statement  of  claim  the 
defendant  says  that  he  safely  carried  the  said  goods  in  his  said 
baige  into  the  L.  dock,  and  that  the  said  barge  with  the  said 
goods  on  board  was  safely  moored  in  the  said  L.  dock  on  the 
26th  day  of  Hay,  1876,  and  that  the  said  barge  and  the  said 
goods  were  thenceforward  under  the  control  and  management 
of  the  Dock  Company's  servants,  and  that  all  liability  of  the 
defendant  then  ceased. 

3.  The  defendant  says  that  it  was  not  till  after  mid-day  on 
die  fS&k  day  of  May,  1876,  that  any  water  got  into  the  said 
barge  or  that  the  said  goods  were  damaged,  and  the  defendant 
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says  that  his  contract  with  and  liability  to  the  plaintiff  had 
caused  long  before  snch  happened. 

4.  The  defendant  farther  says  that  the  water  got  into  the 
said  barge  and  the  damage  was  done  to  the  said  goods  by  reason 
of  the  said  barge  being  struck  from  without  by  some  hard  sub- 
stance, and  not  by  any  inherent  vice  or  weakness  of  the  said 
barge,  or  any  neglect  on  the  part  of  the  defendant  or  his  ser- 
vants ;  and  save  as  aforesaid  the  defendant  denies  all  and  every 
the  allegations  contained  in  paragraph  3  of  the  statement  of 
claim. 

5.  In  answer  to  the  4th  and  5th  paragraphs  of  the  statement 
of  claim,  the  defendant  denies  the  delivery  of  the  said  goods  to 
him  upon  the  terms  alleged,  and  the  defendant  says  that  the 
said  lighter  was  tight,  staunch,  and  strong,  and  fit  to  carry  the 
said  goods  to  and  from  the  said  places  in  the  statement  of  claim 
mentioned,  and  that  he  did  use  due  care  and  skill  in  canying 
and  delivering  the  said  goods.  Save  as  aforesaid,  the  defen- 
dant does  not  admit  the  allegations  contained  in  the  said 
paragraphs. 

Action  against  Carrier  by  Sea  for  Non-Delivery  of  part  of 

Ooods, 

jl^gunst  1*  T^  or  about  the  month  of  March,  1877,  the  plaintiff 

earner  by     caused  to  be  shipped  by  Messrs.  K.  Bros.,  of  A.,  on  board  the 

dellTeiy  of    defendants'  steamer  **  C,"  then  lying  at  A.,  1800  bundles  of 

soo^         rail  rods,  and  the  defendants,  by  tiieir  then  master  of  the  said 

vessel,  received  the  same  to  be  carried  from  the  port  of  A.  to 

the  port  of  London,  to  be  there  delivered  to  the  plaintiff, 

certain  perils  and  casualties  only  excepted,  the  plaintiff  paying 

freight  and  other  charges  for  the  same. 

2.  The  vessel  sailed  on  her  said  voyage,  and  duly  arrived  at 
the  said  port  of  London  about  the  end  of  March  last,  and  the 
delivery  of  the  said  goods  was  not  prevented  by  any  of  the  said 
perils  or  casualties  so  excepted  as  aforesaid,  and  all  conditions 
were  performed  and  all  events  have  happened  and  times  elapsed 
necessary  to  entitle  the  plaintiff  to  have  had  the  said  goods 
delivered  to  him  at  the  said  port  of  London,  and  to  maintain 
this  action. 

8.  Tet  the  defendants  did  not  deliver  the  said  goods  to  the 
plaintiff  at  the  said  port  of  London,  but  delivered  there  only 
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1476  bundkfl  of  tiie  said  1800  bundles  of  iron  rods,  whereby  a  Against 
certain  quantity,  to  wit  824  bundles  of  the  said  1800  bundles  cwriw  ^J 
of  iron  rods,  were  and  are  wholly  lost  to  the  plaintiff.  "^ 

The  plaintiff  claims  £60  damages. 


Conditions  Precedent  (a). 


Converaion. 

See  Trover. 

Copyright  (»). 

AcHan/or  Ir^ringmnent  of  Copyright  by  Selling  Copies  of  Book    Infrmge- 

Unhwfully  Printed.  "•''*.l* 

1.  The  plaintiff  is  a  historical  writer.    The  defendant  is  a  ^?*^*°^ 
bodbaeller  and  publisher,  carrying  on  business  in  Paternoster  lawfoUy 
Eow,  in  the  City  of  London.  printed. 

(«)  The  Common  Law  Procedure  Act,  1852,  provided  (s.  57)  that  a 
pliimtiff  or  tirfendant  might  in  any  action  aver  the  performance  of  con- 
ditiani  precedent  ffeneraUy,  and  that  the  opposite  party  should  not  be  at 
libertjtb  den^  soch  averments  generally,  but  should  specify  in  hispleiMl- 
ing  tbe  condition  or  conditions  precedent,  the  performance  of  which  he 
meant  to  contest  There  appears  to  be  nothing  in  the  Judicature  Acts 
or  inles  to  ailect  this  provision.  Certainly  such  general  averments  are 
quite  nsiial  inpractice,  while  the  portion  of  it  directed  against  general 
Hmiala  of  performance  has  been  in  numerous  instances  strictly  ac^ed  on. 
Farms  of  averments  of  performance  of  conditions  precedent  wiU  be  found 
in  the  statements  of  claim  on  Commission,  Charter  parties,  Insurance, 
and  daewbere  throughout  the  work. 

(6)  Copyright  is  regulate  by  the  foUowing  statutes : — As  to  books,  Copyriglit 
6  Ie  6  Vict.  c.  45,  which  (sect.  2)  includes  every  volume  or  part  or  division  in  books, 
of  a  Tolnme,  pamphlet,  sheet  of  letter  press,  sheet  of  music,  map,  chart, 
or  plan  pobliraed  separately.  By  sect.  24,  registration  of  the  copyright 
la  made  a  condition  precedent  to  an  action  for  infringement.  (See  on 
Una  Wcod  v.  Boa$ey,  L.  R.  2  Q.  B.  340.)  It  has  been  held  that  no  copy- 
'  ~  ;  la  acquired  by  mere  registration  before  publication.  {Mawweu  v. 
r,  S6  L.  J.  Ch.  433,  L.  R.  2  Ch.  Ap.  307.) 

J  aect.  23,  a  book  unlawfully  prmted  or  imported  shall  be  deemed 
the  propertj  of  the  proprietor  of  the  copyright,  and  he  may  after  demand 
in  writing  zecover  the  same  and  damages  for  the  detention  in  detinue,  or 
damagea  for  the  conversion  in  trover.  As  to  infringing  the  copyright  in 
a  dieoonaiT,  see  Sfiert  v.  Brawn,  6  W.  R.  353 ;  and  in  a  directoiy,  Kellv 
T.  M0rr%$iiu  B.  1  Bq.  697  ;  in  articles  published  in  a  periodical.  Smith 
T.  j0hM99%,  38  L.  J.  Ch.  137. 
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Infringe-  2.  On  the  2nd  of  April,  1876,  the  plaintiff  was  the  proprietor 

intBt  of       of  a  subfiiBting  copyright  in  a  book  entitled . 

^^of         ^'  ^  ^^  aboat  the  same  date,  one  A.  B.  printed  for  sale 

bo^  un-      several  thonsand  copies  of  the  said  book. 

printecL  ^*  ^'^  ^^  ^-  ^'f  ui  printing  the  said  copies,  acted  withont 

the  consent  in  writing  or  otherwise  of  the  plaintiff,  and  con- 
trary to  the  statnte  in  that  behalf  made  and  provided. 

5.  The  defendant,  well  knowing  the  premises,  and  that  the 
said  A.  B.  acted  unlawfdlly  in  printing  copies  of  the  said  book, 
sold  and  offered  for  sale  many  copies  of  the  same. 

6.  In  consequence  of  the  matters  hereinbefore  stated,  the 
plaintiff's  profits  in  his  said  copyright  have  been  much 
diminished. 

The  plaintiff  claims : — 

There  is  no  valid  copyright  in  illegal  or  immoral  pablicationB.  {Southay 
V.  Sherwood,  2  Mer.  436,  439.) 
Cropyrij^t  The  copyright  in  engrayings  and  prints,  Boalptnres,  models,  copies  and 
in  engrar-  casts,  ana  designs  for  ornamenting  articles  of  manufacture,  is  regulated 
ingSypriiitB,  by  the  following  statutes  :— 8  Geo.  2,  c.  13  ;  7  Geo.  3,  c.  38  ;  17  Geo.  3, 
Ac  c.  67;  6&6  Vict  c  100;  6&7  Vict  c.  66;  13  &  14  Vict  c.  104 ;  14&15 

Vict  c.  8  ;  16  &  16  Vict  c.  6,  and  21  k,  22  Vict,  c  70.     It  has  been  held 
that  photograph  copies  come  within  these  statutes.    {Chavei  v.  Agltford, 
L.  R.  2  C.  P.  410 ;  36  L.  J.  C.  P.  139.) 
PaintingB,         ^^  ^  ^  ^^  ^^^  relating  to  copyright  in  fine  art  works,  viz. ,  paintings, 
drawing      drawings,  photographs,  26  k.  26  Vict  c.  68.    This  Act,  by  sect  6,  imposes 
1^  certain  p^ialties  for  infringement,  or  the  repeating,  copying,  colourably 

imitating,  or  otherwise  multiplying,  or  knowing  thi^  any  sudi  repetition, 
copv  or  other  imitation  has  been  uxuawfullv  made,  importing  into  any  part 
of  the  United  Kingdom,  or  selling,  publishing,  letting  to  hire,  ezhibitmg, 
or  distributinff,  or  offering  for  sale,  hire,  exhibition,  or  distribution,  &c. 
And  all  repetitions,  copies,  &c.,  are  to  be  forfeited  to  Uie  proprietor. 
Pi^wijttift  Dramatic  and  musical  works  are  protected  by  3  &  4  Will.  4,  c  66,  and  6 &  6 

and  musical   ^^^*  ^*  ^^)  ^  ^>  ^^*    ^^  ^^^  ^ieetL  held  that  the  arranger  of  the  score  of 
works.  *^  opera  and  not  the  composer  should  be  registered  as  the  author  of  the 

score,  which  is  an  original  composition.  (  Wood  t.  JBooteff,  tvpra. )  In  an 
action  for  infringing  tne  right  to  the  exclusive  representation  of  a  drama, 
if  it  only  be  proved  that  put  of  the  dnuna  has  been  represented  by  the 
defendant,  it  is  necessary  for  the  plaintiff  to  show  as  a  matter  of  fBct 
that  the  part  represented  is  a  material  and  substantial  portion  of  the 
drama.  (jOhatterton  y.  Cace^  44  L.  J.  C.  P.  386.)  A  theatrical  **  situa- 
tion *'  is  dramatic  property  within  3  &  4  Will.  4,  c.  66,  and  the  author 
thereof  or  his  assignee  is  entitled  to  be  protected  against  any  one  repre- 
senting the  same  without  his  consent  (7^.  ptr  Brett  J.  This  case 
affirmed  on  App.  46  L.  J.  97.) 
^^  An  alien  author  resident  in  the  British  dominions  who  first  publishes  in 

ftnthor  England,  is  entitled  to  copyright  throughout  the  British  dominions.  {Low 

V.  BoKtledge,  L.  R.  1  Ch.  Ap.  42  ;  33  L.  J.  Ch.  717.)  But  an  alien  author 
resident  in  a  foreign  country  is  not  entitled  to  copyright  in  this  country. 
( Wood  T.  Bootey,  svpra^  iemhle  OTerruling.)  A  first  publication  abroad 
deprives  the  author,  whether  British  or  foreign,  of  any  copyright  save  such 
as  he  may  acquire  under  the  International  Copyright  Act  (7  &  8  Vict. 
c  12).  {Wood  y.  Bootey,  n^mt.)  See  statutes  7  &  8  Vict  c.  12,  and 
16  k  16  Vict  c  12  as  to  international  copyright 
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Covenant. 

See  Landlord  and  Tenant 

AcUonfor  Breach  of  Covenant  to  pay  an  Annual  Sum  to  a 

Trustee  for  a  Married  Woman. 

1.  By  an  indenture  dated  the  ,  1865,  the  defendant  Breach  of 

coveiuyited  with  the  plaintiff,  J.  D.^  that  he  would  yearly  and  ^j  ^ 
enrj  jev  during  the  life  of  the  plaintiff,  E.  O.,  pay  to  the  AnnuAlsam 
Mid  J.  D., »  tnutee  for  the  plaintiff,  E.  O.,  the  ram  of  £80,  l^i^uT^^^ 
by  four  equal  quarterly  instalments,  payable  on  the  Ist  of  menta. 
January,  the  1st  of  April,  the  Ist  of  July,  and  the  1st  of 
October  in  each  year. 

2.  On  the  Ist  of  October,  1877,  three  such  quarterly  instal- 
ments were  in  arrear. 

8.  All  things  have  been  done  and  performed  and  all  condi- 
tions and  oorenants  hare  been  fulfilled  by  the  said  plajntifls, 
and  each  of  thsm  which  were  necessary  in  order  to  entitle  the 
plaintiffy  J.  D.,  to  be  paid  the  said  three  instabnents  and  each 
of  them,  as  rach  trustee  for  E.  6.  aforesaid. 

4.  The  defendant  has  not  paid  the  said  instalments  or  Any 
or  either  of  them. 

The  jdaintiff  claims  : — 

Statemmt  of  Defence, 

1.  The  said  deed  was  made  under  the  circumstances  follow-  ^^^nco 
ingy  that  is  to  say,  it  was  made  by  the  defendant,  as  trustee  deed  was 
and  OB  bdttlf  of  one  T.  V.,  in  the  said  deed  mentioned,  against  7^^^ 
whem^aiid  the  said  E.  0.,  at  the  time  of  making  the  said  deed,  demtion 
a  mat  WM  pendiiig,  wherein  the  then  and  present  husbuid  of  ^  <»?• 
Ihe  said  E.  O.  sought  a  decree  feor  a  divorce  from  her  on  the  Huitln^ 
gromhd  of  her  sdultery  with  the  said  T.  V.,  and  the  intent  and  ^^"^ 
objdot  of  the  said  deed  was  a  corrupt  bargain  by  all  the  parties 
ihevsto  to  put  an  end  to  the  said  suit  in  consideration  of  the 
said  anm  of  £80  per  annum,  as  a  {Nremium  to  the  said  husband 
for  the  djseontinuing  the  said  suit,  and  releasing  the  said  T.  V. 
thoeftom,  and  from   all  the  consequences  of  the  adultery 
•dmitlfld  by  him  to  have  been  ccnnmitted  by  him  with  the 
saidKOi 
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OOVIHAVT. 


Breach  of 
coyenant  to 
pay  off  a 
debt  by 
certain  in- 
Btalments. 


Action  on  Covenant  to  Repay  an  Advance  hy  Instalments  and 

Interest. 

1.  The  plaintiff  is  a  solicitor,  carrying  on  business  at . 

2.  The  defendant  is  a . 

8.  By  a  deed  bearing  date  the  ,  18 — ,  the  defendant 

covenanted  with  the  plaintiff  in  the  following  manner ;  that  is 
to  say: — 

[ffere  follows  the  covenant  tender  which  (he  defendant  was  on 
the  29th  S^tember  in  every  year  to  pay  to  the  plaintiff  the  sum 
of  £100,  on  account  of  a  principal  sum  of  £5Sl,  until  the  said 
sum  was  paid  off,  and  also  to  pay  6  per  cent,  interest  on  the  said 
sum,"] 

4.  Of  the  first  instalment  of  £100  due  on  the  29th  day  of 
September,  1876,  the  defendant  has  only  paid  the  sum  of  £81, 
leaving  a  balance  of  £69  due  to  the  plaintiff. 

5.  The  defendant  has  fidled  altogether  to  pay  the  second 
instahnent  of  £100  due  on  the  29th  day  of  September,  1877. 

6.  The  defendant  has  also  &iled  to  pay  the  sum  of  £16  lOs, 
interest  on  £550  at  6  per  cent,  per  annum,  from  the 
25th  March,  1877,  to  the  29th  September,  1877. 

The  plaintiff  claims  : — 
(1.)  £169  principal. 
(2.)  £16  10s.  interest. 

(8.)  And  interest  on  the  above  sums  at  the  rate  of  6  per 
cent,  per  annum  from  the  29th  September,  1877. 


Defeioeof 
fraud. 


Statement  of  Defence. 

1.  The  plaintiff  wrongfully  induced  the  defendant  to  execute 
the  deed  named  in  the  statement  of  claim,  and  dated  80th  De- 
cember, 1875,  by  falsely  representing  and  assuring  the  defendant 
immediately  before  the  defendant  executed  the  said  deed,  that 
the  said  deed  was  in  strict  conformity  with  the  above-mentioned 
deed  of  trust  (this  refers  to  a  deed  set  otU  in  the  original  hy 
which  it  was  provided  that  the  defendant  shoidd  not  be  liable  be- 
yond  the  value  of  prcperty  thereby  vested  in  him  as  trustee),  and 
that  the  defendant  would  incur  no  personal  liability  to  the 
plaintiff  whatsoever. 

2.  Belying  upon  such  representation  and  assurance^  the  defen- 
dant did  not  then  read  the  said  deed  now  in  statement,  nor 
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any  copy  thereof,  and  the  defendant  has  for  the  first  time  be-  Breach  of 
oome  acquainted  with  the  true  contents  of  the  deed  now  in  corenant  to 
statement  since  this  action  was  instituted.  ^bAy^ 

By  way  of  set-off  and  counter-claim  certain  in- 

The  defendant  repeats  and  relies  upon  all  the  facts  stated  in 
the  preceding  paragraphs  herein,  and  claims  : — 
(1.)  That  the  said  deed,  dated  30th  December,  1875,  so  fex  Counter- 
as  it  affects  and  concerns  the  defendant,  may  be  set  ^ 
aside  and  cancelled  by  this  Court. 
(2.)  For  the  purpose  aforesaid,  to  have  this  action  transferred 
to  the  Chancery  Division  of  this  Court. 


the 


(a). 

Libel  m  retpeei  of  Matters  published  in  a  Neiv^paper  Article. 
1.  The  plaintiff  was  formerly  a  major  in  the  army,  and  the  Claim  for 

libel  in  a 
newspaper. 


defendant  is  the  printer  and  publisher  of  a  newspaper,  caUed    ^  "^  * 


(«)  Anything  written  or  printed  and  then  published  which  is  calcu-  What  is  a 
latod  to  injure  the  lepatation  of  another,  or  expose  him  to  hatred,  con-  jn^i, 
tempt,  or  ridicnle,  is  a  libel,  and  actionable  as  such  withont  proof  that 
the  plaintiff  has  really  suffered  pecuniary  loss  or  injury  of  any  kind  from 
tlie  act  of  the  defendant    It  follows  from  this  that  it  is  not  essential  Averment 
that  the  pleader  in  drawing  a  claim  for  libel  should  aver  that  the  plain-  of  damage 
tiff  has  sustained  actual  damage,  but  it  is  usual  in  any  case  to  introduce  not  eaten- 
a  gencaal  allegation  that  he  has  suffered  g^reatly  in  his  credit  and  repu-  tial. 
tation,  and  has  endured  anguish  of  mind,  &c ;  and  where  any  special 
damage  has  really  been  surtained  by  the  plaintiff  on  which  he  relies 
to  aggisvate  the  damages,  it  should  be  set  out  in  the  claim.     Here  Distinction 
there   ia  to  be  found  an  important  distinction  between  libel   and  herein 
abuider.    It  is  not  law  to  say  that  anything  spoken  which  is  calcu-   between 
lated  to  injure  the  reputation  of  another,  or  expose  him  to  hatred,  libel  and 
conteinpt,  or  ridicule,  is  actionable,  without  proof  that  the   plaintiff  slander. 
baa  aoileied  actual  damage.     Certain  classes  of  oral  defamation,  which  gimi^Qj.  qq^^ 
will  be  referred  to  immediately,  are  actionable  in  themselves,  just  as  senenUy 
wzitten  or  printed  defamation  is  actionable  in  itself ;   but  as  a  rule,  fctionable 
mere  oral  defamation  is  not  actionable  without  proof  of  actual,  or  as  ^j^i^^ 
it  is  called  **  special  damage."     Thus,  to  say  of  a  man  that  he  is  a  gp^j,^ 
rogue,  or  of  a  woman  that  she  is  unchaste  (^Wharton  t.  Brock,  1    J^^^g^gQ 
Venlr.  SIX  i^  ^^^  sufficient  to  ground  an  action,  though  to  write  or  J^^^ 
psinfc  the  same  thing  and  then  publish  the  writing  or  print,  would  be  highly 
actionable.    But  if  actual  loss  or  injury  directly  resulted  to  the  plaintiff 
from  the  defendant  speaking  those  words,  they  would  at  once  become 
actionable.    In  such  a  case  it  will  be  seen  a  material  element  in  the 
action  is  the  special  damage,  and  it  then  becomes  necessary  for  the 
pleader  spedaUj  to  aver  the  damage,  so  that  it  may  clearly  appear  on 
the  face  of  the  claim.    If  in  an  action  for  slander  not  coming  within 
the  exceptions  now  to  be  noticed,  the  pleader  omitted  to  aver  special 
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Libel  in  a        2.  In  the  issuc  of  that  newspaper,  bearing  date ,  of 

new^pftper.  ^  1876,  the  defendant  felselj  and  maliciouBly  printed  and 

Slander  not  damage,  or  set  it  out  so  inBufflciently  that  it  did  not  appear  that  the 
actionable  damage  was  of  a  kind  that  the  Court  coold  take  cognizance  of,  then 
without  an  the  claim  would  be  demurrable. 

averment  There  are,  however,  three  classes  of  cases  where  slander  is  placed  on 

of  special      ^^^  same  footing  with  libel,  and  no  averment  of  damage  is  essential : — 

duQAge.        1.  An  imputation  hj  words  that  another  has  committed  any  indictable 

Ezcent'  n     ^^^^^^f  AS  that  he  is  a  thief,  or  has  committed  murder,  or  rape,  or 

.    Au-g*°  "    robbery,  is  actionable  per  se.    2.  So  is  an  imputation  that  another  has 

.  contracted  a  contagious  disease,  unfitting  him  from  moving  in  society. 

3.  So  an  imputation  with  reference  to  another  in  his  profession  or  trade, 

imputing  any  incompetency,  or  dishonesty,  or  disgraceful  or  improper 

conduct  in  relation  thereto.    In  these  cases  the  pleader  need  not  aver 

special  damage  in  the  claim  ;  but  he  must  take  care  to  make  it  very  clear 

on  the  face  of  the  pleading  that  the  slanderous  words  really  do  belong 

to  one  of  these  classes.      For  instance,  where  the  alleged  slander  is  a 

reflection  upon  a  man  in  the  way  of  his  profession,  it  must  appear  on  the 

face  of  the  claim  that  the  plaintiff  exercised  a  particular  profession,  and 

then  it  must  be  positively  averred  that  the  words  complained  of  were 

A  general     spoken  of  him  wim  reference  to  such  profession.     From  what  has  so 

rule  sug-      fax  been  said,  this  rule  for  settling  pleadings  in  actions  for  defamation 

gMted.  may  be  laid  down.    In  oases  of  libd  it  is  not  essential,  though  usual,  to 

aver  damage ;   in  slander  it  is  essential  to  do  so,  except  in  a  limited 

number  of  cases. 

Subject  to  what  has  been  said  with  reference  to  the  averments  as  to 
special  damage,  and  subject  to  this  difference  also  that  in  the  case  of 
libel  the  libellous  matter  is  alleged  to  have  been  written  or  printed,  and 
in  cases  of  slander,  it  is  aUeged  to  have  been  spoken,  the  averments  that 
appear  in  a  nleading  for  libil,  and  those  that  appear  in  a  pleading  for 
sUuider  are  tne  same,  and  it  wiU  therefore  be  convenient  to  treat  of  Uiem 
together. 
The  ma-  Material  averments.— A  claim  for  libel  or  slander  commences  that 

teiial  aver-  ^^  defendant  named  on  a  date  specified  faUely  and  malieiouMhf 
mvBAm  in  wrote  (or  printed  or  spoke)'  and  puhKthed  of  and  concerning  the  plain- 
an  action  tiff  the  words  following,  that  is  to  say,  then  follow  the  words  oomphuned 
fordefama-  o^*  There  generally  follows  after  this  some  averment  of  damage;  in 
tion.  some  cases  as  already  pointed  out  it  is  essential.    The  material  averments 

here  are  :  1st.  The  falsehood  of  the  matter.    2nd.  The  malice  of  the 
defendant.    3rd.  The  fact  of  publication.     4th.  The  connection  of  the 
defamation  with  the  plaintiff.     6th.   The   words  of  the   defamation. 
And,  6th.  Where  the  defamation  is  oral,  generally  the  special  damage. 
The  tmih         ^^  Ihlteneu  of  the  Defamation. — It  is  necessary  to  aver  that  the 
of  the  libel  words  or  writing  complained  of  are  false,  for  if  they  be  true,  then  there 
an  answer     1"  t^o  libel  or  slander,  for  which  a  remedy  can  be  had  in  a  civil  court.    It 
in  a  dvil       ^  different  where  the  party  libdled  seeks  a  remedy  in  the  criminal 
court*  courts,  and  indicts  his  libeller.    There  the  old  saying,  the  greater  the 

.  y^.  .  troth  the  greater  the  libel,  to  a  certain  extent  holdis,  and  the  fact  tibat 
f^^^Tgf^  ^e  libel  is  true  will  be  no  shield  to  its  publisher,  unless  he  can  show 
^dTetoi^  that  his  act  in  disclosing  the  matter  was  for  the  public  good.  This,  how- 
ever,  concerns  criminal  law.  Yfhat  tiie  pleader  has  to  remember  is  this, 
that  a  plaintiff  cannot  recover  damages  against  another  for  writing  or 
saying  of  him  that  which,  however  defamatory,  and  injurious,  and  an- 
noying, is  nevertheless  true. 

Tke  MaUee. — ^The  next  averment  is  that  the  defendant  mdliciouily 
wrote  or  spoke,  Ac.  Malice — the  malicious  act  of  the  defendant — is  so 
important  an  element  in  this  action  that,  as  will  be  shown  hereafter,  if 
once  the  conduct  of  the  defendant  can  be  so  explained  as  to  get  rid  of  the 
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published  of  the  plamtdffy  and  of  and  concerning  the  conduct  Libel  in  a 
of  the  idaintifF  -whai  in  the  army,  the  words  following  : —  newspaper. 

[^Insert  k$n  the  dUeg^d  Ubely  wiih  appropriate  inmtefuloB,'] 

imptotation  of  malfoe,  and  it  is  made  clear  that  no  improper  feeling  was  The  adyiaa- 
at  the  bottom  of  his  condnct,  then  the  liability  of  the  defendant  is  at  an  bilitj  of 
end.    It  ia  therefbre  an  invariable  practice  to  aver  that  the  defendant  expienly 
acted  malidoiuly,  bat  it  is  not  aboolntelj  necessary  to  do  so.    The  full  aTerring 
text  cf  the  libeUooa  matter  is  alwa^  set  out  on  the  face  of  the  pleading,  malice. 
and  from  it  and  the  ayerment  of  its  falsehood,  the  Court  may  infer  the 
malioe,  tfaongfa  it  is  not  alleged  ;  but  it  is  certainly  the  most  adrisable 
eonrae  to  avoid  all  qnestion  to  aver  malice  expressly. 

Tk9  PMieation. — The  third  material  averment  is  that  the  defendant  A  publica- 
pabUahed,  kc    Before  that,  there  comes  the  statement  that  he  wrote  or  tion  of  tiie 
printed  or  apolce  tiie  words  complained  of ;  but  though  this  averment,  Ubel  essen- 
whoe  the  fact  ia  bo,  is  usual  and  quite  correct,  still  the  statement  if  it  tial. 
endsd  tlxne  la  not  enongh,  even  taken  with  the  allegations  of  falsehood 
and  malice,  to  gitnind  an  action.    A  man  may  compose  a  very  injurious 
libelf  and  pot  it  away  in  his  desk,  he  may  reduce  defamatory  statements 
to  WTitlngt  and  tend  them  to  the  person  whom  they  defi&me  (PhiUips  v. 
JlaMMi,  t  Bq>.  624),  he  may  slander  another  to  his  face  when  no  one  is 
bj;  aaad  in  none  of  these  cases  wiU  he  have  exposed  himself  to  an 
action.    The  libelloas  or  slanderous  matter  must  he  published  to  become 
actionalde ;  and  as  publication  is  thus  of  the  essence  of  the  action,  it  is 
neoeamry  that  the  pleader  should  specially  aver  the  fact  in  the  statement 
cf  claim.    It  ia  not  within  the  scope  of  this  work  to  discuss  what  con- 
•tttntea  a  pnUication  of  a  libel  or  slander.    This  much  may  be  said  ;  it  is 
not  neoeasary  that  the  libel  should  have  attained  any  widespread  pub- 
licity.   If  bj  the  act  of  the  defendant  it  has  obtained  any  publicity 
iKjoiid  the  defamer  and  the  de&oned,  if  any  third  person,— «ven  the 
pilaintiira  wile  (TT^tMaa  r.  Ash,  13  C.  B.  836)— has  seen  it,  that  is 
enongli.    Thus  a  dander  uttered  in  the  presence  of  the  defamed  and  a  What 
third  penon  is  published,  and  a  libel  wntten  in  a  letter  intended  for  the  amounts  to 
penon  Ubdled,  and  misdirected  bv  the  defendant  to  another,  is  published  a  publica- 
as  aoon  as  that  other  reads  it,  and  from  that  moment  the  plaintiff  has  a  tion. 
groimd  of  aotkm.  {Ibx  v.  Broderick,  14  Jr.  C.  L.  R.  458.) 

(hnmMiUm  if  the  Ffaintiffwith  the  Brfamatian.'—But  not  onlv  must 
the  detematory  matter  be  alleged  to  be  published,  to  be  false  and  to  be 
wmfMMMnm  n  mxut  also  be  alleged  to  be  spoken  of  and  concerning  the 
plaiiitifl!.  The  plidntiif  seeks  damages  in  respect  of  an  injurv  done  to  his 
liglit  of  repataiion.    It  may  well  l^  that  the  defendant  is  the  author  of  The  plain- 
a  aoit  abominable  Ubd  ;  but  unless  the  plaintiff  avers  and  proves  that  tiff  most  be 
the  daCmnation  has  reference  to  him  and  is  a  reflection  upon  his  character,  identi6ed 
be  makea  oat  no  caae.    Hence  the  necessitv  for  averring,  as  is  always  with  the 
done,  that  the  words  oomplain^l  of  were  spoken,  &c.,  and  published  *'  of  dsfama- 
the  pkiatiS^**  or  "  of  and  concerning  the  plaintiff ; ''  and  the  necessitr  tion. 
of  tma  ttfctment  ia  only  dispensed  with  where  the  libellous  matter  itself 
maaifeatf y  points  ont  and  applies  to  the  plaintiff.    But  the  necessity  of 
flIiioCly  ioentifying  the  plaintiff  with  the  defamatory  matter  does  not  end 
with  uia  general  averment.    In  the  body  of  the  pleading  the  full  text  of 
the  libel  or  dander  is  set  out,  and  here  it  is  tne  duty  of  the  pleader, 
wberevcg  it  ia  necessary  to  interpolate  an  averment  or  innuendo,  as  it  is 
called,  ommecting  the  plaintiff  with  any  statement  which  on  its  face  may 


not  aesn  clearly  to  ^>ply  to  him,  but  which  was  intended  to  apply  to 

""hat  the 


of  theee  innuendos  will  be  found  in  the  text.  W 
pleader  has  to  aecnre  ia  this,  that  by  the  plain  words  of  the  libel  or 
alander,  ploa  the  innoendoe  introduced  by  him,  it  may  clearly  ^pear 
on  the  fioe  of  the  daim  that  the  defamation  applies  to  the  plaintiff,  and 
not  to  iome  other  peraon. 
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libel  in  a         3.  The  defendant  meant  thereby  that  the  plaintiff  had  been 

newspaper,   removed  from  the  army  in  consequence  of  some  misconduct,  for 

which,  on  reflection,  he  ought  to  be  sorry  or  ashamed. 


The  defa- 
matory 
matter 
must  be 
set  out 
verbatim. 


Where  the 
libel  is  in 
a  foreign 
language. 


What 

amounts  to 
special 
damage. 


Defence  of 
justifica- 
tion. 


The  Defamatory  Matter, — Next,  it  is  essential  that  the  libellous  or 
slimderoas  words  be  set  out  at  length.  The  very  words  used  must  be 
ffiven.  Merely  setting  out  the  effect  of  the  words  would  not  be  enough. 
{6hUeol^  y.  Matliert^  1  M.  &  W.  496.)  Neither  would  a  claim  charging  a 
libel  "•  in  substance  as  foUows "  ( ITr^^^  v.  ClemeMs,  3  B.  &  Aid.  503), 
or  *'  purporting  "  ( Wood  y.  Brown^  6  Taunt.  169)  ;  so  a  claim  charging 
that  the  defendant  **  asserted  and  accused  the  plaintiff  of."  (^Cook  y.  CoXf 
3  M.  &  S.  110.)  The  words  must  be  set  out  as  used,  so  that  the  Court  may 
judge  whether  they  are  capable  of  a  defamatory  meaning,  and  the  jury 
say  whether  they  have  a  defamatory  meaning  in  fact.  If  the  libel  or 
slander  is  in  a  foreign  language,  it  would  not  be  correct  to  set  out 
merely  a  translation.  The  original  words  must  be  stated,  and  then  the 
meaning  explained  in  English.  {Zenobw  y.  Axtell^  6  T.  B.  162.)  In  the 
case  supposed  of  a  libel  in  a  foreign  language,  it  would  also  be  neces- 
sai^  to  aver  in  the  statement  of  claim  that  someone  who  read  the  libel, 
or  in  whose  hearing  it  was  uttered,  understood  tiie  language,  else  there 
would  be  no  publication.  (1  Wms.  Saund.  242.)  It  hias  been  already 
pointed  out  that  it  is  necessary  that  it  should  appear,  either  by  the  words 
themselves  or  the  words  aided  by  proper  innuendos,  that  t^e  defamatory 
matter  applied  to  the  plaintiff.  It  is  equally  necessary  that  it  should 
appear  on  the  face  of  the  claim  that  the  words  complained  of  constitnte  a 
liDel  or  slander.  If,  as  is  frequently  the  case,  the  words  bear  a  plain 
meaning  and  that  a  defamatory  one,  nothing  remains  to  be  added  ;  but 
where  &g  meaning  of  some  of  the  expressions  is  ambiguous,  or  even 
innocent  in  their  natural  meaning,  it  b^mes  necessary  for  the  pleader 
to  aver  that  the  defendant  used  the  words  in  a  particular  defamatory 
sense,  and  that  defamatory  sense  he  must  specify. 

Special  Damage. — There  is  much  learning  to  be  found  in  the  books  as 
to  what  constitutes  special  damage,  sufficient  to  make  oral  defamation 
actionable.  (Bee  the  subject  discussed  in  the  notes  to  Vicars  v.  WxUcocky 
2  Smith's  Leading  Cases,  7th  ed.  534.  See  also.  Riding  v.  Smiik,  45  L.  J.  28 1.) 
It  is  not  every  injury  or  loss  to  the  defendant^  resulting  from  the  speak- 
ing of  the  slander,  that  is  regarded  as  special  damage.  To  be  actionable, 
the  special  damage  must  be  the  natural  and  proximate  consequence  of 
the  defamation.  Thus,  illness  of  body  caused  by  slanderous  words  can- 
not be  relied  on  as  special  damage,  because  not  a  consequence  that 
commonly  happens  under  like  circumstances.  {AUeop  v.  AUsop^b  H.&N. 
634.;  So  exclusion  from  a  society  of  Protestant  Dissenters  is  not  special 
damage.  {Roberts  v.  Roberts,  5  B.  &  S.  384.)  Again,  if  the  damage  is 
caused  not  by  the  defendant's  speech,  but  by  the  unauthorised  repetition 
of  what  he  said  by  another,  the  defendant  is  not  liable.  ( Ward  v.  WeekSj 

7  Bing.  211.)  So  if  the  person  to  whom  the  defendant  utters  the  slander 
as  a  consequence  of  hearing  it  does  an  unlawful  act,  t.«.,  dismisses  the 
plaintiff  from  his  service  without  notice,  such  wrongful  act  cannot  be 
charged  against  the  defendant  as  special  damage.    (  Vicars  v.  Willcocksy 

8  £ast,  1.)  . 

Drfences, — The  defences  most  commonly  set  out  in  actions  for  defama- 
tion are  : — 

1st.  That  the  words  written  or  spoken  were  true  in  fact.  This  used  to 
be  called  a  plea  of  justification,  and  if  proved  it  is  a  good  defence  to  the 
action.  It  is,  however,  a  most  dangerous  plea,  and  not  to  be  recklessly 
put  upon  the  record,  because,  in  Uie  first  place,  the  strictest  and  most 
precise  proof  of  it  is  required.  (See  on  the  subject  the  recent  case  of 
liojfman  v.  Latimer,  46  L.  J.  766,  where  it  was  held  that  in  an  action  for 
libel  for  applying  the  word  **  felon  "  to  the  plaintiff,  it  is  no  justification 
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4.  The  defendant,  in  the  same  issue  of  the  said  newspaper,  Libel  in  a 
&bel7  and  maUciondy  printed  and  published  of  the  plaintiff  "®^"^"^i*^- 
the  words  following : — 

[^ffere  insert  words  of  UbeL^ 

that  he  has  heen  convicted  of  felonj  if  he  has  alfio  undeTgone  his  Defence  of 
sentence.)    And  secondly,  if  not  proved,  the  fact  that  it  has  heen  justifica- 
pleaded  is  regarded  as  evidence  of  express  malice,  and  besides  very  tion. 
moch  anraTates  the  damages. 

2nd.  ^imilege, — ^Another  defence  is  that  the  defamatory  matter  was 
nabUahed  withoat  malice.    One  of  the  essential  ingredients  in  an  action 
for  defamation  is  the  malice  of  the  publisher.     Therefore  if  it  is  averred 
and  proved  that  he  had  no  malice  in  fact,  the  action  is  at  an  end  ;  bat  it 
most  be  noticed  that  the  word  malice  in  this  connection  is  not  confined 
to  its  ardinary  meaning  of  vindictiveness  or  animosity.    A  person  will  be  A  defen- 
prentmed  to  pablish  a  libel  maliciously  who  publishes  it  without  some  dant  pre- 
justification.    If  a  person  recklessly  or  carelessly  makes  a  defamatoiy  sumed  to 
statement  with  reference  to  another,  whom  it  may  be  he  has  never  seen  have  pub- 
in  his  life,  and  aeainst  whom  he  has  no  iU-will  whatever,  he  is  held  to  lished  a 
have  pabUflhed  the  slander  maliciously,  just  as  much  as  if  he  acted  on  the  libel  mali- 
impnlae  of  a  heart  charged  with  the  direst  animosity.     In  point  of  fact  clously. 
tbe  malice  whidi  a  plaintiff  relies  un  to  support  his  action  is  frequently 
merely  the  infoence  of  malice  which  the  law  draws  from  the  fact  of  a 
pabnoition  without  justification.  This  inference,  however,  can  always  be  Presump- 
rebatted  hj  the  defendant  showii^  that  he  published  the  matter  com-  tion  how 
plained  of  bend  fide  and  on  a  justifiable  occasion.    When  he  is  in  a  rebutted. 
pontion  to  do  this  the  pleader  must  raise  the  defence  specially  ;  and  he 
is  then  said  to  have  pleaded  privilege. 

Hie  effect  of  a  plea  of  privilege  where  it  is  sustained  by  the  evidence,  Kinds  of 
is  not  the  nme  in  aU  cases.    There  is  what  is  called  a  qualified  privilege  privilege. 
and  also  an  absolnte  privile^     In  the  former  case — that  of  most 
frequent  oocuirence — the  privilege,  when  proved,  only  rebuts  the  in- 
ference <rf  malice  arising  from  the  fact  of  the  publication  of  defamatory 
matter,  and  casta  upon  the  plaintiff  the  burden  of  proving  express 
fwi^iriw^  that  is  to  say,  of  proving  that  although  the  defamation  was 
pabliAed  on  an  occasion  justifying  the  defendant  if  he  acted  honSL 
Jide  and  without  iU-will,  in  point  of  fact  he  did  act  from  some  personal 
animoai^.     Thus  it  will  he  seen  that  this   plea   of   privilege   ordi- 
narily affords  only  a  very  qualified  protection  to  the  defendant     It  is 
the  function  of  the  judge  to  decide  whether  the  plea  is  proved  or  not. 
If  he  hdlda  that  it  is  not  proved,  then  no  question  of  the  motive  of  the 
defendant  need  be  put  to  the  jury,  for  the  law  already  sufficiently  pre- 
sumes the  maliciousness  of  the  act ;  but  if  he  holds  that  the  occasion  of 
the  publication  was  privil^ed,  then  in  the  case  of  qualified  privil^e  now 
under  conmdfiration,  the  eroct  of  his  decision  is  not  that  the  case  is  at  an 
end — tiie  legal  inference  of  malice  is  merely  rebutted, — and  the  plaintiff 
is  oititled  to  go  to  the  jury  and  get  their  opinion  whether  there  was 
malice  in  fact  or  not.    On  the  other  hand  where  an  absolute  privilege  is 
proved,  no  question  of  malice  can  be  left  to  the  jury,  and  the  case  is  at  an 
end  so  aoon  as  the  judge  has  decided  that  the  privilege  arises  at  all.    The  The  dis- 
distinctton  between  qualified  and  absolute  privilege  consists  in  this.     In  tinction 
the  former  case  the  exigency  on  which  the  defamation  was  published,   between  ab- 
which  is  the  justification  of  its  publication,  has  reference  to  the  protection  solute  and 
of  merely  private  interests ;  in  the  latter  case  the  exigency  has  reference  qualified 
to  the  pnbUc  service  or  the  administration  of  justice.    Cases  belonging  to  privilege. 
the  latter  chM  are  limited  in  number,  but  it  has  been  decided  that  on 
gnMinda  of  pnblio  policy  words  spoken  in  Parliament  are  absolutely  pri- 
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libel  in  a 
newQMtper. 


Instances 
of  absolute 
priyil^. 


A  defini- 
tion of 
quaKfied 
pririlege. 


A  denial  of 
tbe  pnbli- 
cation. 


No  defa- 

matoiy 

meaning. 


Accord  and 

satiifae- 

tion. 


5.  The  defendant  meant  thereby  that  the  plaintiff  had  by 
his  course  of  conduct  as  an  officer  given  just  cause  of  complaint 
to  the  military  authorities  for  a  long  time. 

The  plaintiff  claims  £5000  damages. 


yileged  {Davison  ▼.  DumcaUy  7  E.ScB.  229,  233) ;  so  words  Bi^oken  by  a. 
judge  in  the  course  of  judicial  proceedings  {Seott  v.  Statu/ield,  L.  R. 
8  Bzch.  220)  ;  so  the  words  of  counsel  in  a  like  case  {^er  Keliy,  C.B.,  in 
Lewis  y.  Higaxn^  ex  rel.  editoris) ;  so  the  evidence  of  a  witness  {Seamen 
T.  Nethercliffe^  45  L.  J.  798  ;  46  L.  J.  128)  ;  so  r^rts  made  in  the  course 
of  his  dntj  by  a  oiilitajy  officer  to  his  superior  officer,  and  evidence  given 
by  him  at  a  court-martial.  {DawMns  v.  Jiokeby,  Lord,  L.  R.  8  Q.  B.  255, 
268  ;  45  L.  J.  68.)  In  aU  these  cases  and  a  few  others,  though  the  matter 
be  ever  so  defamatory  and  false,  and  the  motive  of  the  defendant  ever  so 
bad,  tibe  privilege  is  absolute  and  no  action  lies.  The  class  of  cases  where 
a  qualified  privilege  only  arises  is  much  more  extensive,  though  the  extent 
of  the  protection  is  not  the  same.  A  very  good,  though  not  an  exhaustive, 
definition  of  this  kind  of  privilege  is  given  by  Lord  Campbell  in  Harrisonr 
V.  Bitsh  (5  E.  k,  B.  344).  "  A  communication  made  Ifond  fide  upon  any 
subject  matter  in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privilegS,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contains  criminal 
matter  which  without  this  privilege  would  be  slanderous  and  action- 
able.'* Thus  it  has  been  held  that  where  any  representation  i» 
made  to  a  public  officer,  as  the  Postmaster-Qeneral,  to  obtain  redress,  a 
qualified  privilege  arises.  ( M^oodward  v.  Lander ^  6  C.  &  P.  648.)  ^^o 
woxds  spoken  in  confidence  and  by  way  of  advice,  as  where  a  servant's 
character  is  given,  or  where  defamatory  words  are  written  or  spoken 
bond  fide  with  a  view  of  investigating  a  fact  in  which  the  party  is  in- 
terested. {Hopwood  V.  Thorn,  8  C.  B.  293.)  8o  a  substantially  fair  and 
correct,  though  not  a  verbatim  report  of  judicial  proceedings,  whether 
published  in  a  newspaper  or  a  pamphlet  {MUissich  v.  Lloyd,  46  L.  J. 
404) ;  and  it  makes  no  matter  though  the  hearing  is  before  a  Court 
whidi  does  not  have  jurisdiction  (^UtiU  v.  Hales,  38  L.  T.  N.  8. 
65 ;  but  a  fair  report  of  the  proce^lings  at  a  meeting  of  a  Board  of 
Guardians  where  statements  reflecting  upon  the  plaintifi  were  made,  is 
not  privileged.  {Puroell  v.  Sowleri  46  L.  J.  308.)  This  is  nothing  like 
an  ^[haustive  enumeration  of  the  cases  where  privilege  has  been  held 
to  arise.    The  subject  is  a  large  one  and  can  only  be  mentioned  here. 

3rd.  A  third  defence  is  that  the  defendant  did  not  publish  the  alleged 
libel  or  slander.  This  is  a  fact  to  be  determined  by  the  jury.  In  addition 
to  what  has  been  already  said  on  the  subject  of  publication,  the  decision 
in  Parkes  v.  Preseatt  (L.  B.  4  Exch.  169),  may  be  mentioned ;  there  it 
was  held  by  three  judges  against  two  that  where  a  man  makes  a  request 
to  another  to  publish  defamatory  matter,  of  which,  for  the  purpose,  he 
gives  him  a  statement,  whether  in  full  or  in  outline,  and  the  agent  pub- 
ushes  the  language  to  some  extent  as  his  own,  Uie  man  making  the 
request  is  liable  to  an  action  as  the  publisher. 

4th.  Another  defence  is  that  the  words  used  do  not  really  have  the  de- 
famatory meaning  imputed  to  them.  Kee  Mulligan  v.  Cdle,  (44  L.  J.  Q.  B. 
153),  where  it  was  laid  down  an  action  will  not  Ue  in  respect  of  words 
published  if  any  ordinary  reader  would  not  understand  them  in  a  defii- 
matory  sense,  and  they  cannot  be  made  actionable  by  being  alleged  to 
hear  a  meaning  which  the  evidence  does  not  support. 

6tb.  Another  that  they  do  not  apply  to  the  plaintiff. 

6th.  Accord  and  sati^bction  is  a  good  defence  if  dulv  pleaded.  In 
Bootey  v.  Wood  (L.  J.  84  Exch.  65),  a  defence  that  after  the  commence- 
ment of  the  suit,  the  plaintiff  and  defendant  agreed  together  to  accept 
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1.  The  defendant  does  not  admit  the  allegafcionfl  in  paragraph  Libel  in  a 
1  of  the  Btatement  of  claim.  newiiPHwr. 

2.  Afl  to  the  Tesidne  of  the  statement  of  claim,  the  defendant  ^^®>^^- 
denies  that  he  published  the  said  libels. 

8.  The  defendant  wholly  denies  that  the  said  words  in  the 
said  leddoe  of  the  statement  of  claim  were  printed  of  the 
plaintiff  and  of  his  conduct  as  an  officer  in  the  army,  with  the 
meanings  severally  and  respectively  alleged  in  paragraphs  8  and 
5,  or  with  any  de&matory  meaning. 

4.  The  defendant  farther  says  that  the  alleged  libels  and  Privilege. 
words  were  and  formed  part  of  an  article  printed  and  published 

by  the  defendant  as  a  public  journalist   in  the  said 

and  which  said  article  was  a  £ur  and  IxmA  fide  comment  upon 
s  public  matter  of  public  and  national  interest,  and  was 
printed  and  published  honA  fide  and  without  malice,  and  for 
the  benefit  of  the  public  and  not  otherwise,  and  without  any 
malicious  intent  or  motive  whatever. 

Libel  m  retpeei  of  Matter  appearing  in  a  Neivspaper  Report. 

1.  The  plaintiff  was  at  the  time  of  the  commitdng  of  the  Libel  in  a 
grievance  hereinafter  mentioned,  and  still  is,  a  physician  and  JJ^^^^*®^ 
snigeony  practising  at  K.,  in  the  county  of  C,  and  was  and 
still  is  also  the  duly  appointed  medical  officer  of  the  K.  Work- 


nmtoal  apotogies,  to  be  pnblished  by  them  in  their  weekly  jonmal  in 
itiifiirntiiTH  of  the  right  of  action,  and  that  these  apologies  were  pablished 
aoooidibijrlj,  was  allowed. 

Till.  ThttQ  of  conne  there  is  a  plea  of  the  Statute  of  Limitation.   In  the  ^^statate 
CBM  of  libel  the  atatate  bars  the  remedy  after  the  lapse  of  six  years  from  ^^  Limita- 
tbe  publication  of  the  libel ;  but  the  side  of  each  copy  of  a  libel  being  a  ^-^^ 
MMUWfce  publication,  proof  of  the  sale  of  a  single  copy  within  six  years, 
nooli  a  plea  of  thie  statute.    (Duke  of  Brutuwick  v.  Jlantufr,  14  Q.  B. 
1S6.)    In  the  case  of  slander  the  statute  runs  in  two  years ;  but  this 
impottant  distinction  must  be  borne  in  mind  that  where  the  slander  is 
acaomble  in  itadf  tiie  time  runs  from  the  publication  of  the  slander,  but 
where  the  sUsoder  is  only  actionable  because  of  special  damage  then  this 
tinie  runt  from  the  happening  of  the  damage. 

Stli.  Another  plea,  which,  however,  only  applies  in  favour  of  the  pub-   Defence  of 
liihers  of  newspapers  or  other  periodicals,  is  given  by  Lord  Campbcirs  an  apology 
Act  (the  6  k.  7  Vict  c.  96).    It  provides  that  a  publisher  of  a  newspaper  under  Lord 
or  periodical  ned  for  a  libel  published  therein,  may  plead  that  the  libel   Campbell's 
waa  inserted  without  actual  malice  or  gross  negligence,  that  a  full  apology  Act. 
«aa  made  at  the  first  opportunity,  and  that  a  sum  of  money  has  been 
paid  into  Goort  as  amends.  In  such  a  case  if  the  action  proceeds  and  the 
jury  find  the  allegations  in  the  defence  proved  in  favour  of  the  defendant, 
M  Teidiet  is  enterSd  for  him. 
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Libel  in  a    house  at  K.,  which  said  workhonse  is  within  the  A.  nnion  for 
newspaper    (^j^g  administration  of  the  laws  for  the  relief  of  the  poor. 

report.  * 

2.  The  defendants  were  at  the  time  of  the  conmiitting  of  the 
grievance  hereinafter  mentioned,  and  still  are,  the  printers  and 
publishers  of  a  daily  newspaper  called  the  "  M.  G./'  printed  and 
published  at  M.,  and  having  a  wide  circulation,  in  particolar  in 
L.  and  C. 

8.  The  defendants,  being  such  printers  and  publishers  as 
aforesaid,  on  the  30th  of  December,  1875,  printed  and  pub- 
lished of  and  concerning  the  plaintiff  and  of  and  oonceming 
him  in  his  said  profession  of  physician  and  surgeon,  and  of  and 
concerning  him  in  his  said  oiiice  of  medical  officer  aforesaid,  the 
words  following,  that  is  to  say  : — ^ffere  follow  the  wareh  rf  the 
alle/jed  Uhel  set  out  in  detail  with  appropriate  innuendos,  at  the 
end  of  which  the  claim  continues]  meaning  thereby  and  imputing 
to  the  plaintiff  that  he  had  been  and  was  guilty  of  gross  mis- 
conduct  in  his  profession  of  physician  and  surgeon  as  aforesaid, 
and  had  acted  in  his  said  profession  and  his  said  office  negli- 
gently, improperly,  and  with  great  cruelty. 

4.  In  consequence  of  the  premises,  the  plaintiff  has  been  and 
is  greatly  prejudiced  and  injured  in  his  credit  and  reputation, 
and  in  his  profession  of  physician  and  sui^eon  as  aforesaid,  and 
in  his  office  of  medical  officer  as  aforesaid. 

The  plaintiff  claims  : — 

Statement  of  Befenu, 

1.  The  defendants  admit  that  the  words  set  forth  in  para- 
graph 3  in  the  plaintiff's  statement  of  claim  were  printed 
and  published  by  them,  but  they  deny  the  other  all^adous 
in  that  paragraph  contained. 

2.  The  defendants  are  public  journalists,  and  the  said  words 
were  printed  and  published  by  them  as  such  public  journalists, 
in  a  public  journal  honSi  fide  and  without  malice,  and  for  the 
public  benefit  and  not  otherwise,  and  were  and  are  a  correct, 
fair,  impartial,  and  honest  report  and  account  of  proceedings  of 
public  interest  and  concern. 

3.  The  defendants  deny  each  and  every  the  allegations  con- 
tained in  the  4th  paragraph  of  the  statement  of  claim. 
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Alternative  Clam  against  two  Defendants  for  Libel 

1.  The  plaintiff  is  a  clergyman  of  the  Church  of  England.  AltemAtive 

2.  The  defendants,  or  one  or  other  of  them,  are  or  is  the  J^^^* 
proprietors  or  proprietor,  printers  or  printer,  and  publishers  or  for  libel 
publiAerof" Gazette."  '^^^ 

8.  On  the  18th  of  July,  1875,  the  defendants,  or  one  or  other 
of  them,  &Isely  and  maliciously  printed  and  published  of  the 
jdaintiff  in  relation  to  his  profession,  the  words  following, 
that  is  to  say — llfere  follow  the  alleged  libellous  words} — 
meaning  thereby  that  the  plaintiff  was  slothful  and  careless 
in  the  discharge  of  his  clerical  duties,  and  was  unfit  to  be  a 
'Clergyman  of  the  Church  of  England. 

The  plaintiff  claims  : — 

Statement  of  Defence  of  the  Defendant  M,  0. 

1.  The  defendant  M.  G.  says  that  he  is  not  the  proprietor,  Defence  of 

printer,  and  publisher  of  " Gazette,"  nor  has  he  any  con-  ^^  ®  ^^' 

nection  in  any  capacity  with  the  said  " Gazette."  Denials. 

2.  He  denies  that  he  falsely  or  maliciously  or  at  all  printed 
and  published  the  words  set  forth  in  the  3rd  paragraph  of  the 
statement  of  claim. 

Statement  of  Defence  of  the  Defendant  G,  G, 

1.  The  defendant  C.  G.  admits  that  he  is  the  printer  and  Defence 
I«bliflher  of  the  « Gazette."  '^l:^^^ 

2.  The  defendant  C.  G.  further  says  that  the  alleged  Ubel  under  Lord 
complained  of  by  the  plaintiff  in  his  statement  of  claim  was  ^^^f^*^  * 

<x>ntained  in  a  pubUc  newspaper  called  " Gazette,"  and  apologyand 

was  inserted  in  such  newspaper  without  actual  malice  or  gross  j^^Ckmrt 
negligence. 

8.  The  defendant  C.  G.  further  says  that  at  the  earliest 
opportunity  after  the  commencement  of  this  action,  he  inserted 
in  BQch  newspaper  a  full  apology  for  the  said  Ubel. 

4.  The  defendant  C.  G.  brings  into  Court  the  sum  of  £10  by 
way  of  amends  for  the  injury  sustained  by  the  plaintiff  by  the 
pablication  of  the  said  Ubel,  and  says  that  the  said  sum  is 
enoagh    to   satisfy    the    claim   of  the    plaintiff  in   respect 

thereof. 

u 
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Action  for  Publishing  a  Libellous  Letter. 

Steiement        1.  The  plaintiff  carries  on  business  as  a  merchant  at 

of  daim  for  Street,  in  the  city  of  London ;  and  the  defendant  is  the  general 

libeUous      manager  of  the  L.  &  (t.  Bank. 

letter.  2.  Prior  to  the  31st  of  May,  1877,  the  plaintiff  had  had  con- 

siderablc  business  transactions  with  one  J.  H.,  also  a  merchant, 
from  which  he  had  derived  large  profits,  and  several  such  trans- 
actions were  then  in  progress  between  the  plaintiff  and  the  said 
J.  H.,  and  the  said  J.  H.  would  have  continued  to  have  snch 
transactions  with  the  plaintiff  but  for  the  publication  herein- 
after referred  to,  and  the  said  J.  H.  had  offered  the  plaintiff  U> 
take  him  into  his  employment  as  manager,  upon  terms  which 
would  have  given  the  plaintiff  a  salary  of  from  £3000  to 
£4000  per  annum  for  his  services. 

3.  On  the  31st  of  May,  1877,  the  said  J.  H.  called  upon  the 
defendant,  and  the  defendant  then  falsely  and  maliciously 
publislied  to  the  said  J.  H.  the  following  letter  of  and  con- 
cerning the  plaintiff. 

[Here  follows  tJie  alleged  libellous  matter, 2 

4.  Owing  to  the  conduct  of  the  defendant  set  forth  in  the 
preceding  paragraph,  the  said  J.  H.  refused  to  have  any  further 
transactions  with  the  plaintiff,  and  the  plaintiff  lost  the  profits 
he  would  otherwise  have  made  thereby,  and  the  said  J.  H.  aLso 
refused  to  take  the  plaintiff  into  his  employment,  as  he  would 
otherwise  have  done,  and  the  plaintiff  has  lost  the  benefit  of 
such  employment  and  the  emoluments  thereof,  and  has  been 
much  injured  in  his  credit,  reputation,  and  business,  and  has- 
been  otherwise  damnified. 

The  plaintiff  claims  £2000  damages. 

Statemejit  of  Defence, 

Defences—  1.  The  defendant  does  not  admit  that  he  publislied  the  said 
tion  and  letter  or  any  part  of  the  same,  or  that  he  published  the  same 
privilege,     falsely  and  maliciously  as  alleged,  or  at  all. 

2.  The  statements  contained  in  the  said  letter  are  true  in 
substance  and  in  fact,  according  to  the  fair  and  ordinary 
meaning  of  the  words  used  in  the  said  letter. 

3.  The  publication  of  the  said  letter  to  J.  H.,  if  made,  was 
privileged,  and  was  made  bona  fide  and  without  malice.    J.  H* 
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baying  an  interest  in  certain  business  transactions  in  whicb  the  statement 
plaintiff  and  the  defendant's  bank  were  concerned,  made  in-  ^^  defenoe. 
qniries  of  the  defendant  as  to  the  plaintiff,  and  it  was  in  answer 
to  such  inquiries  that  the  publication,  if  any,  of  the  said  letter 
took  place. 

4.  The  defendant  does  not  admit  the  3rd  and  4th  para- 
graphs of  the  statement  of  claim. 

Action  for  Slander  and  Libels  the  former  in  the  French  Language, 

1.  The  plaintiff  is  a  teacher  of  music,  residing  at ,  and  Statement 

the  defendant  is  also  a  teacher  of  music  residing  at .  slandw  in°a 

2.  On  the   Ist  of  May,   1876,  the  defendant  falsely  and  foreign 
maliciously  spoke  and  published  of  the  plaintiff,  in  the  French  ^^^w^ 
luiguage,  the  words  following,  that  is  to  say — [Here  follow  the 
alleged  defamatory  words  set  out  verbatim  in  French"] — ^which 

ssud  words  as  translated  into  the  English  language  bear,  and 
were  understood  by  the  persons  to  whom  they  were  published  to 
bear  the  meaning  following,  that  is  to  say — IHere  follows  a 
translation  of  the  words  in  English]. 

3.  The  defendant  meant  thereby  and  imputed  that  the  plain- 
tiff at  the  time  of  the  speaking  of  the  said  words  was  and  had 
for  a  long  time  been  suffering  from  a  contagious  disease,  render- 
ing him  unfit  to  mix  in  society. 

4.  On  the  5th  of  May,  187G,  the  defendant  falsely  and 
maliciously  wrote  and  published  in  a  letter  addressed  to  one 
J.  P.,  of  and  concerning  the  plaintiff,  the  words  following,  that 
is  to  say — [^here  set  out  the  words  in  full  which  were  in  English] 
— meaning  thereby  that  the  plaintiff  was  a  man  of  dissolute 
habits  and  profligate  life,  and  not  fit  for  an  appointment  as 
music  master  in  an  academy  for  young  ladies. 

The  plaintiff  claims  : — 

(1.)  £500  damages  for  the  slander  set  out  in  the  2nd  para- 
graph. 
(2.)  £500  damages  for  the  libel  set  out  in  the  4th  paragraph. 

Action  for  Slander  of  a  Man  in  the  wag  of  his  Trade, 

m 

1.  The  plaintiff  at  the  time  of  the  grieTance  hereinafter  Statement 
mentioned  was  and  still  is  a  manufacturer  of  brushes  and  gj^ndw  o^^ 
bnx>iDB,  carrying  on  his  business  at .  plaintiff  in 

^2  ^  trade. 
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Statement        2.  On  or  about  the of ,  1877,  the  defendant  fidselj 

^^^^  and  malicionsly  spoke  and  published  of  the  plaintiff  in  rela- 
plaintiff  in  tion  to  his  Said  trade  and  business  as  such  a  trader  as  afore- 
his  trade.  ^^^  ^he  words  following,  that  is  to  say  :  "  Yon  have  got 
a  commission  to  buy  for  that  fellow  H.  (meaning  thereby 
the  plaintiff)^  who  always  lets  his  cheques  go  back.  He 
(meaning  the  plaintiff)  can  pay  for  nothing.  In  tact,  he 
(meaning  the  plaintiff)  never  pays  anybody.  He  (meaning  the 
plaintiff)  is  sued  in  all  directions,  and  has  had  the  bailiflb  in 
his  warehouse.  Indeed,  he  (meaning  the  plaintiff)  never  pays 
anybody  until  he  (meaning  the  plaintiff)  is  so  compelled,  and 
his  business  will  soon  be  shut  up."  The  defendant  thareby 
meaning  that  the  plaintiff  as  such  trader  had  been  goilty  of 
fraudulent  and  dishonest  practices  ;  and  that  he  was  insolvent 
and  unable  to  pay  his  just  debts. 

3.  The  said  words  were  spoken  and  published  in  the  hearing 
of  Me8Si*s.  G.  &  Co.,  merchants,  of  L.,  and  Mr.  W.,  broker, 
of  L. ;  and  by  reason  of  the  speaking  and  publishing  of  the 
said  words  in  their  hearing  the  said  Messrs.  G.  and  Mr.  V. 
reftised  to  sell  goods  to  the  plaintiff  on  credit  as  they  otherwise 
would  have  done,  and  to  have  any  dealings  or  transactions  with 
the  plaintiff  in  the  way  of  his  trade  and  business,  and  the 
plaintiff  thereby  incurred  great  damage  and  injury  to  his  credit 
and  otherwise. 

The  plaintiff  claims  : — 

Action  for  Slander  of  Plaintiff's  Wife. — See  Husband  and 

Wife,  pp.  845— 850,i;o«/. 

Action  agaifist  Hushand  for  a  Libel  by  his  Wife — See  Husband 

afid  Wife,  p.  366,  post. 

of  claim  Action  for  Slander  of  Title  (a). 

to\*d°^*^        1.  The  plaintiffs  were  at  the  time  hereinafter  mentioned  and 
still  are  vocalists,  and  had  been  and  were  engaged  to  sing  at  the 

Essentials         (^)  ^°  ^^  ^^'^^  ^^  ^^  action  for  slander  of  title  the  plaintiff  mnst 

of  an  action   show  that  the  words  complained  of  were  written  or  spoken  (it  does  not 

for  slander    matter  which)  (^Malachy  v.  Soper,  3  N.  C.  371)  maliciously,  that  they  wctp 

of  title  false,  and  thiat  actual  damage  has  ensued  to  something  which  is  the 

plaintiff's  property.      (See  Wren  v.  Wild,  L.  R.  4  Q.  B.  730,  737  ;  BaH 

T.  WaU,  46  L.  J.  227.)    As  to  publishing  without  justification  an  ontme 

statement  disparaging  a  man  s  goods,  and  thereby  causing  him  spedal 

damage,  see   Weft  Counties  Manure  Co.  v.  Latves  Chemieal  Mannre  Ct,, 

L.  R.  9  Ex.  218. 
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S.  Mnsic  Hall,  K.,  and  also  at  the  L.  P.  Music  Hall,  for  reward,  st&tement 
payable  to  the  plaintiflfe  for  their  services,  and  they  appeared  of  claim  for 
and  sang  in  public  under  the  name  of  the  Sisters  H .  title. 

2.  On  the  15th  day  of ,  1875,  the  defendant  felsely 

and  maliciously  wrote  and  published  of  the  plaintifis,  in  the 
form  of  a  letter  addressed  to  E.  W.,  Esq.,  the  proprietor  of 
the  S.  Music  Hall,  and  of  them  as  such  vocalists,  and  of 
their  engagement  at  the  S.  Music  Hall,  the  words  following^ 
that  is  to  say  : — **  January  15th,  1875. — E.  W.,  Esq.  My  dear 
Sir, — ^Although  I  know  it  is  quite  unintentional  on  the  part  of 
the  lady  advertisers  (meaning  the  plaintifis),  the  advertisement 
attached  at  foot,  if  relied  upon  in  every  particular  by  pro- 
prietors engaging  them,  is  calculated  to  lead  such  proprietors 
to  incur  the  penalties  under  the  Copyright  Act  in  certain  cases, 
as  I  hold  the  power  of  attorney  over  the  performing  rights  of 
certain  musical  publications  belonging  to  two  houses  therein 
named,  who  only  have  the  copyrights  vested  in  them,  and  a 
separate  and  distinct  property  never  held  by  them.  If  all 
proprietors  knew  this  it  would  be  best ;  but  I  have  not  time 
to  apprise  them.  I  remain  yours  truly,  H.  "VV. ; "  meaning 
that  the  plaintifis  had  no  right  to  sing  certain  songs  which 
they  advertised  themselves  as  about  to  sing  at  the  said  music 
baU. 

8.  In  consequence  thereof,  and  by  the  publication  of  the  said 
wordsy  E.  W.  dismissed  the  plaintifis  from  his  service  and  ter- 
minated the  said  engagement  at  the  S.  Music  Hall. 

4.  On  the  19th  day  of  January,  1875,  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintifis,  in  the 
form  of  a  letter  addressed  to  E.  L.,  Esq.,  the  proprietor  of  the 
L.  P.  Music  Hall,  and  of  them  as  such  vocalists  and  their 
engagement  at  the  said  music  hall,  the  words  following,  that 
is  to  say : — 

[^Here  followed  the  letter ^  which  was  8<metv1iat  to  tJie  same 
fffeei  as  the  letter  set  out  in  paragraph  2.] 

5.  In  consequence  of  the  publication  of  these  words,  E.  L. 
dismissed  the  plaintifis  from  his  service,  and  dispensed  with 
their  services,  and  refused  to  employ  them  to  sing  at  the  said 
miudc  hall ;  and  the  plaintifis  were  and  are  by  means  of  the 
premises  otherwise  injured. 

The  plaintiflb  claim  £100  damages. 
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Defence  of 
privilege. 


Statement  of  Defend. 

1.  The  defendant  denies  the  whole  of  the  allegations  con- 
tained in  the  1st  paragraph  of  the  statement  of  claim. 

2.  The  defendant  denies  the  allegations  contained  in  the 
2nd,  3rd,  4th,  and  5th  paragraphs  of  the  said  statement  of 
claim. 

8.  The  defendant  further  denies  that  the  alleged  libels,  and 
each  of  them,  as  disclosed  in  paragraphs  2  and  4  respectively, 
were  written  and  published  as  therein  alleged  or  at  all. 

4,  The  defendant  further  says  that  the  alleged  libels,  and 
each  of  them,  were  communications  mado'  by  the  defendant  to 
E,  W.,  Esq.,  and  E.  L.  in  a  matter  in  which  he  and  the  said 
E.  W.,  Esq.,  and  E.  L.,  Esq.,  had  a  common  interest  and  con- 
cern, and  as  such  were  written  by  the  defendant  under  the 
protection  of  privilege. 

5.  The  defendant  further  says  that  the  alleged  libels,  and 
each  of  them,  were  and  was  true  in  substance  and  in  fact. 


Demur- 
rage. 


Demurrage. 

See  Charter-party, 


Demurrer.  Demurrer  (a). 

For  form  of  demurrer  to  a  statement  of  claim,  sec  p.  495. 


When  a 
demurrer 
can  be 
delivered. 


Pleading 
and  de> 
murring 
together. 


(o)  A  party  may  deliver  a  demurrer  to  all  the  ploading  of  the  opposite 
party,  or  to  some  part  of  it  merely.  (Onler  XXVIII.  r.  1.)  And  if  a 
paragraph  in  a  pleading  set  up  a  distinct  cause  of  action,  prround  of  de- 
fence, set-off,  counter-claim,  or  reply,  the  proper  course  for  the  party 
objecting  thereto  is  to  demur,  and  not  to  apply  at  Chambers  to  strike 
out  the  paragraph.  ( Watson  v.  IlattltlM^  24  W.  R.  884.)  The  demurrer 
must  state  specifically  whether  it  is  to  the  whole  or  a  part,  and  if  so,  to 
what  part  of  the  pleading  of  the  opi)osite  party.  (Order  XXVIII.  r.  2.) 
The  demurrer  must  state  some  ground  in  law  for  the  demurrer,  but  on 
the  argument  the  party  demurring  shall  not  be  confined  to  the  ground  so 
stated  (r.  2).  A  piarty  can  demur  to  one  part  of  a  pleading,  and  plead  to 
another  part  of  the  same  pleading  as  of  right  (r.  4) ;  but  he  can  only 
demur  and  plead  to  the  same  part  of  a  pleading  by  leave  qf  the 
QmH  (r.  5). 
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For  form  of  demurrer  to  a  statement  of  defence,  see  pp.  122 —  Demurrer. 
123. 

For  form  of  demurrer  to  a  reply,  see  p.  599. 

*'  If  a  demurrer  be  delivered  without  stating  in  the  margin  of  it  some  Priyolous 
cabstantial  matter  of  law,  or  with  a  frivolous  statement,  the  demurrer  demomr. 
may  be  set  aside  by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea  ;  but  a  demurrer  will  not  be  set  aside  as 
frivolous  unless  it  is  palpably  so."  (Chitty*s  Pleading,  12th  edit.  926.) 
Such  was  the  old  law,  which  seems  to  be  preserved  by  the  latter  part  of 
Tule  2  of  Order  XXVni.  "  If  there  is  no  ground,  or  only  a  frivolous 
^^nnd  of  demurrer  stated,  the  Court  or  judge  may  set  aside  such  de- 
murrer with  costs." 

A  demurrer  having  been  delivered,  and  no  application  to  strike  it  out 
liaTiiig  been  made,  or  if  made  the  application  having  been  dismissed,  the 
party  whose  pleading  is  demurred  to,  can  either  apply  to  have  his  plead- 
ing amended,  which  the  Court  or  a  judge  may  grant  upon  payment  of 
the  costs  of  the  demurrer  (Order  XXVIII.  r.  7) ;  or  failing  this,  he  must 
see  that  the  demurrer  is  entered  for  argument,  either  by  himself  or  the 
party  demurring,  within  ten  days.    Rule  6  says,  "  Where  a  demurrer,   Entering 
either  to  the  whole  or  part  of  a  pleading,  is  delivered,  either  party  may   demurrer 
enter  the  demurrer  for  argument  immediately,  and  the  party  so  entering  for  argu- 
such  demurrer  shall  on  the  same  day  give  notice  thereof  to  the  other   ment. 
party.    If  the  demurrer  shall  not  be  entered,  and  notice  thereof  given   «-. 
within  ten  days  after  delivery,  and  if  the  party  whose  pleading  is  de-   ^.y    ®' 
murred  to  does  not  within  such  time  serve  an  order  for  leave  to  amend,   ***^8  *^ 
the  demurrer  riiall  be  held  sufficient  for  the  same  purposes  and  ^ith  the   ^°  ^' 
same  result  as  to  costs  as  if  it  had  been  allowed  in  argument." 

The  next  thing  is  to  settle  the  points  for  argument,  and  make  up  and   The  ^ 
deliver  the  demurrer  book.    The  points  for  argument  are  really  a  de-    ** points*' 
velopment  of  the  ground  or  grounds  for  the  demurrer  stated  in  the  ^ot  argu- 
demoner  itsell    There  the  party  demurring  need  only  state  one  objec-   ment. 
Hon  to  the  pleading  ;  but  in  drawing  up  his  points  for  argument,  the 
pleader  must  state  specifically  in  a  brief  and  compendious  way,  all  the 
ofajectiona  to  the  pleading  on  which  he  wishes  to  rely.    It  has  been  ruled 
that  a  party  will  not  be  ^owed  to  argue  an  objection  which  is  not  stated 
in  bis  points ;  but  the  judges  are  not  now  very  strict  in  this  respect,  and 
It  would  seem  that  the  (>>urt  will  adjudicate  upon  a  substantial  point 
wfaidi  suggests  itself  to  the  judges,  though  such  point  is  not  stated. 
iArbouin  r.  Anderson,  1  Q.  B.  498.)   It  is  obligatory  on  the  party  de- 
murring to  deliver  a  copy  of  his  points  to  the  Court ;  and  by  courtesy 
they  aregeneraUy  delivered  between  the  contending  parties  before  the 
Argmnent,  but  this  is  not  essential. 

The  demurrer  book  is  made  up  by  the  solicitor  on  either  side  on  plain  The  de« 
paper,  and  it  contains  a  copy  of  all  the  pleadings  in  the  action,  and  by   mnrrer 
r.  16,  H.  T.  1853,  copies  of  the  demurrer  books  have  to  be  delivered  by   book. 
the  plaintiif,  or  on  his  de&ult  by  the  defendant,  four  clear  days  before 
the  oirr  appointed  for  the  argument  to  the  judges  of  the  Division  of  the 
Bi^  CouTt  in  which  the  action  is  pending.    And  if  all  the  demurrer 
hooka  are  not  delivered  to  the  judges  by  one  party  or  the  other,  the  case 
will  be  struck  out  of  the  paper.  (Abraham  v.  Gfoke^  3  Dowl.  215.) 

It  sometimes  happens  tnat  there  are  issues  of  fact  and  issues  of  law   Where 
with  respect  to  which  a  demurrer  is  pending,  to  be  tried  in  the  same    there  are 
action.    In  that  case  it  is  optional  with  the  plaintiff  which  he  will  have   other  issues 
tried  first,  subject  to  the  discretion  of  the  Court.    The  Court  will  gene-    ij^mn  those 
raUj  direct  that  the  demurrer  shall  be  argued  first,  when  the  cause  may   covered  by 
wholly  be  decided  thereby,  and  the  trial  become  unnecessary  ;  but  the   the  de- 
Court  will  not,  except  in  a  strong  case,  interfere  with  the  option  of  the   murrer  to 

be  tried* 
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DETUIUB. 


Statement 
of  claim  for 
detinneof 
deed. 


at 


Detinue  (a). 

Action  against  Solicitor  and  others  for  Detention  of  Deed, 

1.  The  plaintiff  is  an  export  oilman,  residing  at . 

2.  The  defendant  H.  G.  is  a  solicitor,  carrying  on  basine8» 
,  in  the  city  of  London. 


Effect  of 
the  de- 
mnrrer 
being 
allowed  or 
disallowed. 


When  an 
action  for 
detinue 
lies. 


Distinction 
between 
detinue 
and  troYer. 


plaintiff  where  there  is  a  distinct  issue  in  fact  not  affected  by  the  issuefr 
in  law.  (Roberts  r.  Tayler,  18  L.  J.  C.  P.  188  ;  7  M.  &  Gr.  659.) 

On  the  demurrer  coming  on  for  argument — ^it  may  be  before  one  Judge- 
or  possibly  two— only  one  counsel  on  each  side  will  be  heard,  it  the 
demurrer  is  to  the  whole  pleading,  and  is  allowed,  and  no  leave  to  amend 
is  giyen,  the  action  is  at  an  end,  determined  in  favour  of  the  party  de- 
mnrring,  and  he  is  entitled  to  his  costs  nnless  otiierwite  ordered  by  the- 
Court  or  a  judge.  If  the  demurrer  is  only  to  part,  that  part  of  the 
pleading  is  finally  decided  in  favour  of  the  demurring  party,  and  the- 
actlon  proceeds  with  respect  to  the  residue.  Where  the  demurrer  is 
overruled,  the  question  arises  what  is  the  position  of  the  party  de- 
murring. If  he  has  obtained  leave  to  combine  a  pleading  wiUi  \ns^ 
demurrer,  or  if  under  rule  5  of  Order  XXVIII.,  before  demurring,  he 
obtained  an  order  reserving  to  him  leave  to  plead  in  case  the  demuner 
was  overruled,  then  the  only  consequence  tluit  will  ensue  will  be  that 
under  rule  11  he  vrill  have  to  pay  to  the  opposite  party  the  costs  occa- 
sioned by  the  demurrer,  unless  the  Court  otherwise  directs.  But  whcie 
no  leave  was  obtained  to  plead  and  demur  together,  or  to  plead  after  the 
demurrer  is  overruled,  in  the  latter  event  Uie  party  can  still  apply  for 
leave  to  plead  over.  By  r.  12,  **  Where  a  demurrer  is  overruled,  the 
Court  may  make  such  order,  and  upon  such  terms  as  to  the  Court  sh^ 
seem  right,  for  allowing  the  demurring  party  to  raise  by  pleading  any 
case  he  may  be  desirous  to  set  up  in  opposition  to  the  matter  demurred  to. 
It  is  discretionary  with  the  Court  woether  it  will  grant  this  leave,  and 
where  it  refuses  to  do  so,  the  position  of  the  i)arty  who  has  unsuccessfully 
demurred  will  be  this,  that  he  has  made  a  default  in  pleading,  and  the 
same  consequences  as  to  signing  final  or  interlocutory  judgment  will 
follow. 

(a)  This  action  is  for  the  specific  recovery  of  goods,  deeds,  or  writings 
detained  from  the  defendant  by  the  plaintiff  (1  Chit.  PI.  121),  and  it  Hes 
for  the  wrongful  detention  whether  the  taking  was  in  the  first  instance 
lawful  or  not.  {Ibid.)  It  is  sufiicient  to  maintain  this  action  if  the 
plaintiff  was  entitled  to  the  possession  of  the  goods.  {Oleditane  v.  Uenritt^ 
1  C.  &  J.  565  ;  Newton  v.  Beck,  27  L.  J.  Ex.  272 ;  OUiver  v.  OUiver,. 
31  L.  J.  C.  P.  4.)  Possession,  either  actual  or  constructive,  is  however 
essential  to  the  maintenance  of  the  action.  Thus  a  creditor  of  a  persoa 
who  compounded  with  his  creditors  cannot  sue  a  trustee  of  the  composi- 
tion deed  in  whose  hands  the  debtor  placed  bills  for  the  amount  of 
the  promised  composition  for  not  delivering  them  to  such  creditor,  the 
notes  never  having  been  in  the  latter's  possession,  either  actually  or  con- 
structively.   (Latter  v.  }Vhite,  L.  R.  5  H.  L.  578.) 

The  distinction  between  this  action  and  trover  is  that  the  latter  action 
only  lies  for  damages  for  a  conversion,  and  the  goods  themselves  cannot 
(in  theory)  be  recovered,  though  the  effect  of  this  distinction  is  really 
inappreciable  in  practice,  as  juries  are  usually  directed  by  consent  to  give 
a  verdict  for  damages  greater  than  the  value,  with  the  condition  that  it 
be  reduced  to  40#.  if  the  goods  are  restored.  In  detinue  the  plaintiff 
claims  to  have  the  specific  goods  restored  as  well  as  damages  for  their 
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8.  The  defendante  W.  B.,  E.  B.,  and  W.  H.  M.,  trading  statement 

as  B.  Bros.  &  Co.,  carry  on  business  at ,  in  the  city  of  ^^J^^l^^ 

London.  deedA. 

4.  The  plaintiff  is  the  owner,  and  entitled  to  the  custody  and 

poflsession  of  a  certain  indenture,  dated ,  1876,  and  made 

between  D.  A.  D.,  of  the  first  part,  N.  E.  C.  and  Mary  A., 
his  wife,  of  the  second  part,  and  the  plaintiff  of  the  third  part, 
whereby  certain  furniture  and  effects  were  assigned  to  the 
jdaintiffy  his  executors,  administrators,  and  assigns  upon  the 
tmsts  therein  set  forth. 

5.  The  said  indenture  is  in  the  possession,  custody,  and 
ooQizol  of  the  defendants,  or  of  some  or  one  of  them,  and  the 
defendants  unlawfully  detain,  or  some  or  one  of  them  unlaw- 
fully detains,  from  tlie  plaintiff  the  said  indenture. 


detention,  and  the  judgment  is  that  the  plaintiif  recovers  the  goods  if 
th^  can  be  obtained  from  the  defendant  by  the  sheriff^  and  a  certain 
sum  fixed  bj  the  jury  for  their  detention ;  and  if  the  goods  cannot  be 
had,  then  a  certain  sum  assessed  1^  the  jury  as  their  value,  besides 
damages  for  detention,  with  costs.  Where  several  chattels  are  claimed 
in  detiiiiie  the  ralne  of  each  ^ould  be  assessed  separately,  as  the  defend- 
ant may  return  some  of  them  but  not  others.  {Phillip*  v.  Jotiety  lU  L.  J. 
Q.  B.  374.) 

It  is  not  nnnsnal  in  practice  to  apply  for  an  order  under  the  summary  Summary 
jmiadJctaon  of  the  Court  in  the  case  both  of  detinue  and  trover  that,  upon  power  of 
ilie  ddiTezy  up  of  the  goods  and  payment  of  nominal  damages  and  costs,  Court  in 
the  action  be  stayed  by  writ,  and  that  in  case  the  plaintiff  should  elect  to  actions  of. 
looMed  lor  gieirf«r  damages  or  other  goods,  and  should  fail,  he  should 
pay  ooeta  sabaeqnently  incurred.    (2  Chit.  Prec.  llth  ed.  1867.) 

If  aJl  or  any  of  the  goods  are  delivered  up  to  the  plaintiff  after  action 
brought,  the  plaintiff  cannot  have  judgment  as  regards  the  goods  so 
ddiToed  ;  but  he  may  have  judgment  for  damages  for  their  detention 
if  damage  has  been  sustained,  and  recover  the  residue  of  the  goods,  or 
their  ridne,  besides  damages  for  their  detention.  {Crostfield  v.  Such^ 
»  L.  J.  Bx.  66.) 

By  17  9t  18  Vict.  c.  125  (Conunon  Law  Procedure  Act,  1854),  s.  78,  Provision 
**  Tbe  CSoort  or  a  judge  shaU  have  power,  if  they  or  he  sec  fit  so  to  do,   of  C.  L.  P. 
upon  the  application  of  the  plaintiff  in  any  action  for  the  detention  of  Act,  1854, 
any  chattHii,  to  order  that  execution  shall  issue  for  the  return  of  the  as  to  re- 
chattel  detained,  without  giving  the  defendant  the  option  of  retaining  peated  dis- 
sodi  chattel,  upon  paying  the  vsJue  assessed ;  and  that  if  the  said  chattd  tresses. 
cannot  be  found,  and  uxuoss  the  Court  or  a  judge  should  otherwise  order, 
the  dieriff  shall  distrain  the  defendant  by  all  his  lands  and  chattels  in 
the  aaid  sheriff^s  bailiwick  till  the  defendant  render  such  chattel ;  or,  at 
the  option  of  the  plaintiff,  that  he  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  of  such  chattel :    Provided  that  the  plaintiff 
■hall,  either  by  the  same  or  a  separate  writ  of  execution,  be  entitled  to 
hvfe  made  of  the  defendant's  goods  the  damages,  costs,  and  interest  in 
fliK^  action.'* 

The  option  eiren  by  this  section  does  not  apply  where  at  the  trial  the 
Tslne  has  not  been  assessed.    (CliUton  v.  Oarrington,  24  L.  J.  C.  P.  78.) 
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The  plaintiff  claims  : — 

(1.)  A  return  of  the  said  indenture  and  £50  damages  for  its 

detention. 
(2.)  In  default  of  such  return  £700  damages. 
(8.)  Such  further  and  other  relief,  &c. 

Action  for  detaining  a  Picture, 
Statement        1.  The  plaintiffs  are  the  owners  and  entitled  to  the  possession 
detiime  of    ^^  *  certain  picture  or  oil-painting  entitled,  "  Lady  Russell 
picture.       interceding  for  the  Life  of  her  Husband." 

2.  The  defendant  unlawfully  detains  the  said  picture  from 
the  plaintiflfe,  whereby  the  plaintiffs  have  been  deprived  of  the 
said  picture. 

The  plaintiffs  claim  : — 

(1.)  The  return  of  the  said  picture  and  £20  damages  for  its 

detention. 
(2.)  In  default  of  such  return  £100. 
(8.)  Such  further,  &c. 

Action  of  Detinue  against  a  Constable  for  detaining  Property  of 
a  Persofi  acquitted  of  a  Criminal  Charge, 

Statement  1.  The  plaintiff,  in  the  month  of  October,  18 — ,  was  in 
of  dium  possession  as  his  own  property  of  a  diamond  pin,  which  he  was 
constable      wearing,  and  a  diamond  ring. 

^f*-^*^"*  2.  One  C.  B.,  a  detective  oflScer,  on  seeing  the  plaintiff  wear- 
taken  from  iiig  the  diamond  pin,  charged  him  with  stealing  it  and  the 
acquitted  diamond  ring,  took  him  into  custody  on  the  charge,  and  took 
^"~""-      the  pin  and  ring  from  him. 

8.  The  plaintiff  was  taken  ^before  a  metropolitan  police 
magistrate,  who,  after  repeated  remands,  committed  the  plaintiff 
for  trial  on  the  said  charge. 

4.  The  plaintiff  was  subsequently  indicted  and  tried  on  the 
said  charge,  and  was  acquitted. 

6.  The  said  C.  B.  delivered  the  said  pin  and  ring  to  the 
defendant  as  his  superior  ofScer. 

6.  The  defendant  detains  from  the  plaintiff  the  use  and 
possession  of  the  said  goods  of  the  plaintifTs. 

The  plaintiff*  claims  a  return  of  the  said  goods  or  their  value, 
and  £20  for  their  detention. 
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Detinue  and  Trover  for  Goods  left  in  House  hy  outgoing  Tenant 

against  present  Occupier. 

1.  The  plaintifP,  on  or   about   the  10th  April,  1877,  on  statement 
quitting  pofiseflsion  of  a  fium  and  premises  situate  at  R.,  in  the  of  claim  for 
parish  of  H.,  in  the  county  of  S.,  which  he  held  as  tenant  goods  left 
thereof,  left  in  the  defendant's  charge  and  possession  on  the  '^^  ^^^^  '*>' 
9aid  premises  some  pictures,  prints,  drawings,  photographs,  tl^nant"^ 
picture-frames,  and  other  goods  of  the  plaintiff,  of  which  the 
following  is  a  list : — 

\^L%st  of  goods."] 

2.  The  Talue  of  the  said  sereral  goods  is  £ . 

3.  The  defendant,  though  requested  so  to  do,  has  refiised  and 
still  refhses  to  deliver  up  the  said  goods  to  the  plaintiff,  and 
wrongfollj  detaiuB  the  same  from  him. 

The  plaintiff  claims  : — 

(1.)  The  return  of  the  said  goods,  or  £ ,  their  value. 

(2.)  £ damages  for  their  detention. 

(3.)  In  the  alternative  £ for  theur  conversion. 

Statement  of  Defence  and  Counter-claim. 

1.  As  to  paragraphs  1  and  2  of  the  statement  of  claim,  the  Defence, 
defendant  does  not  admit  that  the  said  list  is  an  accurate  list 

of  the  goods  which  the  plaintiff  alleges  were  left  by  him  in  the 
diarge  and  possession  of  the  defendant ;  and  he  does  not  admit 
that  the  value  of  the  said  goods  is  £ . 

2.  Ab  to  paragraph  3  the  defendant  denies  that  he  was  ever 
requested  to  deliver  up  the  said  goods  by  the  plaintiff,  or  that 
he  refiued  or  still  refdses  to  deliver  up  the  same,  or  that  he 
wrongfidly  detains  the  same  from  the  plaintiff. 

By  way  of  counter-claim  : — 

1.  The  defendant  says  that  on  or  about  Lady-day,  187G, 
negotiations  were  entered  into  between  him  and  the  plaintiff  with 
reference  to  the  defendant  having  the  assignment  of  a  lease 
of  which  the  term  of—  years  was  then  unexpired,  and  which 
the  plaintiff  then  held  of  a  farm  and  premises  situate  at  Coanter- 
R.,  in  the  county  of  S.,  and  it  was  finally  agreed  that  in  con-  ^^^^^ 
sideration  of  the  defendant  entering  into  possession  of  the  said 
fimn  and  premiseSy  and  taking  the  assignment  of  the  plaintiff's 
lease,  the  plaintiff  would  guarantee,  and  he  did  accordingly 
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guarantee,  that  the  rates  and  tithes  payable  by  the  defendant 
as  and  being  the  tenant  of  the  said  farm  and  premises,  should 
not  exceed  the  sum  of  £60  per  annum,  and  the  defendant  says 
that  it  was  solely  due  and  owing  to  the  plaintiff's  said 
guarantee  that  he  entered  on  the  said  farm  and  premises  as 
such  tenant  as  aforesaid,  and  accepted  the  assignment  of  the 
plaintiff's  said  term  therein,  as  in  fact  he  did. 

2.  Yet,  in  truth  and  in  fact,  the  rates  and  the  tithes  payable 
by  the  defendant  as  and  being  the  tenant  of  the  said  &rm  and 
premises,  greatly  exceeded  the  amount  of  £60  per  annum, 
inasmuch  as  the  defendant  has  been  compelled  to  pay  the  sums 

of  £ ,  and  £ ,  together  amounting  to  £ ,  for  such 

rates  and  tithes. 

8.  The  defendant  claims  £ ,  the  difference  between  £60 

and  £ . 

4.,  In  the  alternative,  the  defendant  will  seek  to  recover  the 

said  sum  of  £ as  money  paid  by  the  defendant  to  the  use 

of  the  plaintiff  at  his  request. 


DilapidE' 
tion. 


Dilapidations. 

See  Landlord  and  Te^iant, 


Statement 
of  claim  for 
illegal  and 
irregular 
difltren. 

The  nature 
of  the 
remedy  by 
distress. 


Distress  (a). 
Action  for  Illegal  and  Iiregular  Distress. 
1.  The  plaintiff  is  a  nurseryman  ;  the  defendant  D.  is  a 
builder ;  and  the  defendant  F.  is  an  auctioneer,  and  in  the 

(<i)  Distress  is  one  of  the  few  cases  where  a  man  is  allowed  to  right 
himself  without  calling  in  the  aid  of  the  law,  and  this  somewhat  anoma- 
lous right  is  conferred  upon  two  classes  of  persons.  An  occupier  of  land 
has  a  right  to  distrain  anything  that  he  may  find  trespassing  upon  his 
land,  and  actually  doing  some  damage,  being  damage  feasant  as  it  is 
called  ;  and  a  landlord  has  a  right  to  distrain  on  all  goods  and  chattels 
(with  certain  exceptions)  to  be  found  on  the  demised  premises  for  arrears 
of  rent ;  and  in  both  these  cases  the  owner  of  the  goods  distrained  can 
only  get  his  goods  back  in  one  of  two  ways,  either  by  paying  the  rent 
due  or  making  amends  for  the  trespass  as  the  case  may  b^,  or  by  entering 
into  a  replevin  bond  conditioned  to  prosecute  an  action  within  a  limited 
time,  raising  the  question  of  the  legality  of  the  distress.  In  entering  into 
a  replevin  bond  the  party  gives  security  both  for  the  amount  of  d^nage 
done  or  rent  due,  and  also  for  the  estimated  cost  of  the  action. 

In  executing  a  distress  great  care  is  necessary  to  avoid  any  illegal  act 
or  irre^larity.  The  distress  can  only  be  made  between  sunrise  and  sun- 
set (it  18  otherwise  in  the  case  of  distress  damage  feasant).     It  cannot 
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transactions  hereinafter  mentioned,  acted  as  the  agent  and  statement 
bailiff  of  the  defendant  D,  ?,^  «^*j°*  ^f 

lUegal  and 

be  mAde  till  the  rent  is  actoally  in  arrear,  and  as  that  is  not  till  the  end    jS?La 
of  the  d»y  on  which  it  is  due,  in  practice  a  distress  cannot  be  made  till      ***™**- 
the  day  suoceeding  the  day  it  is  payable ;  and  this  rule,  coupled  with   When  to 
another,  that  the  distress  most  be  made  during  the  continuance  of  the   be  levied, 
term,  led  to  the  result  in  the  case  of  the  last  instalment  of  rent  due  on  the 
determination  of  a  term,  that  it  could  not  be  distrained  for  at  all.    But 
this  injustice  has  been  remedied  by  statute  (the  8  Anne,  c.  14),  which 
proTides  that  a  landlord  may  distrain  within  six  calendar  months  after 
the  detormination  of  the  tenancy,  provided  (1)  the  tenant  remain  in  pos- 
session, and  (2)  the  landlord's  reversion  continues. 

Again  a  distress  as  a  role  can  only  be  made  on  the  demised  premises.  It  Where  (Hr- 
wiU  be  ill^^al  if  made  anywhere  else  except  in  the  following  cxises :   tress  miutt 
(1)  The  Crown  may  distrain  anywhere ;  (2)  if  the  landlord  coming  to   l>e  levied. 
distrain  see  the  cattle  on  the  land  and  the  tenant  before  his  face  drives 
them  off  the  land  to  avoid  a  distress,  the  landlord  may  follow  and  dis- 
train; (3)  by  statute  11  Geo.  2,  c.  19,  a  landlord  is  authorized  within 
thirty  days  to  follow  goods  that  have  been  fraudulently  removed  to  avoid 
a  digress ;  and  (4)  by  11  Gteo.  2,  c.  19,  a  landlord  may  take  and  seize  any 
of  the  tenant's  cattle  depasturing  upon  any  common  appendant  or  appur- 
tenant to  the  demised  premises.    In  making  a  distress,  if  the  landlord 
or  his  agent  force  an  entrance,  or  break  an  outer  door,  or  in  fact  enter 
except  in  the  usual  manner  adopted  by  persons  having  access  to  the  build- 
ing, the  distress  is  iUegal. 

The  distress  is  also  illegal  if  goods  or  chattels  are  seized  which 
are    exempt   from    distress.      The  general   rule  is   that   nil    i)erRjnal 
chattels  found  on  the  demised  premises  at  the  time  of  the  distress, 
whether  the  property  of  a  tenant  or  a  stranger,  may  be  taken,  but 
this  rule  is  subject  to  the  following  exceptions  :  1.  Things  annexed  to  the   Things 
freehold,  as  fixtues.    2.  Things  deliveied  to  a  person  exercising  a  public   absolutely 
trade,  to  be  carried,  wrought,  worked  up  or  managed  in  the  way  of  his   and  con- 
tnde,  as  materials  sent  to  be  ma<le  into  cloth,  cloth  sent  to  a  tailor  to  l)e    ditionally 
made  into  a  coat,  com  sent  to  a  miller  to  be  ground,  Sec.    8.  Things  in   privilege<1 
actual  use,  as  the  tools  a  man  is  using,  the  watch  he  is  wearing,  the  horse  from  dis- 
he  is  riding.    4.  Animals  ferss  naturas.    5.  Goods  in  tlie  custody  of  the   tress. 
law.     6.  By  the  34  k,  35  Vict  c.  79,  the  goods  of  lodgers  are  protected 
from  disti^ss  by  the  superior  landlord.    7.  Beasts  tlmt  gain  the  land  and 
sl^ep.    8.  Insl^ments  of  husbandry.     9.  The  instruments  of  a  man's 
profession  or  calling.    10.  Growing  crops.     The  four  last  classes  of 
chattels  are  only  conditionally  privilege<l  from  distress ;  they  may  not 
he  taken  if  any  other  distrainable  chattels  can  be  found  ;  but  in  the  last 
retort  they  are  liable.    Where  a  distress  is  illegal  either  owing  to  the   Distinction 
time,  manner,  or  place  of  making  it,  or  from  the  nature  of  the  goods   between 
taken,  the  party  distrained  on  has  an  action  against  the  distrainer  for   illegal  and 
damages ;  the  same  liability  arises  where  a  distress  is  made  by  a  landlord   irregular 
no  rent  being  due,  or  after  a  tender  of  the  rent,  or  after  a  former  distress,   distress. 
In  aU  tfaeee  cases  the  distress  is  more  than  irregulai*,  it  is  ilhgal^  and  the 
diatiainer  is  a  trespasser  ah  initio.    He  may  sue  the  distrainer  in  trespass 
or  tzoYer ;  and  an  averment  of  special  damage  will  not  be  necessary  to 
snppoft  his  action.    It  has  been  decided  that  in  such  a  case  the  measure 
of  damages  is  the  value  of  the  goods  seized,  and  no  deduction  can  1)0 
allowed  for  any  rent  actually  due  {Attack  v.  Bramttell,  L.  J.  32  Q.  B. 
146) ;  but  under  the  present  system  no  doubt  a  landlord  sued  fur  illegal 
diaUcas  conld,  by  means  of  a  counterclaim,  set  off  any  rent  due  to  him. 

It  haa  been  pointed  out  what  constitutes  iiUgaUty  in  connection  with 
a  diatnaa,  and  what  the  consequences  of  illegality  arc ;  an  irregtdar  dis- 
ia  Teiy  diffoent,  and  the  consequences  are  different.    An  irrcgu- 
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Statement 
of  claim  for 
illegal  and 
irr^pilar 
distress. 


Breaking 
open  outer 
door. 


Seizing  fiX' 
tures,  &c. 


2.  On  or  about  the  19th  June,  1873,  the  defendant  D.  let 

to  the  plaintiff  a  house  and  premises,  No.  — , Street,  L., 

in  the  county  of ,  for  the  term  of  five  years,  at  a  rent  of 

£S0  per  annum  ;  and  the  plaintiff  entered  into  possession  of 
the  same. 

3.  On  the  24th  of  June,  1875,  the  defendant  D.  signed  and 
gave  to  the  defendant  F.  a  warrant  authorising  and  directing 
him  to  distrain  the  plaintiff's  goods  and  chattels  in  his  said 
house  and  premises  for  the  sum  of  £15  therein  falsely  alleged 
to  be  due  to  the  defendant  D.  as  arrears  of  rent  due  at . 

4.  At  the  time  the  said  warrant  was  delivered  to  the 
defendant  F.  by  the  defendant  D.,  and  at  the  time  the  de- 
fendant F.  broke  and  entered  the  house  and  premises  of  the 
plaintiff,  and  made  a  distress  therein  as  hereinafter  stated,  no 
rent  was  due  by  the  plaintiff  to  the  defendant  D. 

5.  Upon  receiving  the  said  warrant  of  distress,  the  defendant 
F.,  accompanied  by  a  broker,  proceeded  to  the  plaintiff's  house, 
and  forcibly  entered  the  same  by  breaking  open  the  outer  door 
thereof  and  wrongfully  distrained  therein  divers  goods  and 
chattels  of  the  plaintiff,  including  certain  green-house  pit-lights, 
pit-firames,  and  other  fixtures,  which  said  fixtures  were  aflixed 
to  the  soil,  and  were  greatly  injured  and  depreciated  in  value 
by  being  removed.    The  defendant  F.  also  seized  trees,  shrubs. 


Effect  of 
irregular 
dLstress  on 
the  rights 
of  the 
parties. 


Excessive 
distress  : 
question  of 
excess  is 
for  jury. 


larity  arises  in  a  case  where  rent  is  really  dne,  and  a  distress  has  been 
legaUy  made  in  respect  to  the  time,  manner,  place,  and  subject  of  the 
distress,  but  aftencards  the  landlord  or  his  agent  has  been  guilty  of  some 
irregularity-Hieparted  from  the  strict  letter  of  the  law— in  dealing  with 
the  distress,  as  where  any  irregularity  is  committed  with  regard  to 
the  appraisement  and  sale  of  the  distress,  or  where  the  landlord  re- 
mains an  unreasonable  time  on  the  demised  premises  after  the  five  days 
from  the  distress,  at  the  end  of  which  time  the  distress  may  be  sold. 
Any  irregularity  of  this  and  a  similar  kind  does  not  render  the  dis- 
trainer a  trespasser  ah  initio.  See  the  11  Geo.  2,  c.  19,  s.  19,  altering  the 
common  law.  The  party  aggrieved  by  such  unlawful  act  or  irregularity 
has,  however,  an  action  for  any  special  damage  which  he  may  have 
suffered  by  reason  of  it.  The  distress  remains  good,  but  the  party  ag- 
grieved obtains  an  action,  the  Imsis  of  which  is  special  damage. 

Another  action  given  to  a  person  where  goods  nave  been  distrained  is 
an  action  for  excessive  distress,  that  is  to  say  for  taking  a  greater  quantity 
of  goods  than  is  necessary  to  satisfy  the  dLstress  and  costs.  *'  When  a 
landlord  is  about  to  make  a  distress  he  is  not  bound  to  calculate  very 
nicely  the  value  of  the  property  seized,  but  he  must  take  care  that  some 
proportion  is  kept  between  tiiat  and  the  sum  for  which  he  is  entitled  to 
take  it."  It  is  a  question  for  the  jury  whether  the  distress  is  excessive  or 
not,  and  they  may  find  that  it  is  excessive,  though  the  net  proceeds  of 
the  sale  did  not  actually  amount  to  the  rent  due.  {Smith  v.  Asl^forth^ 
L.  J.  29  Ex.  269.) 
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flowers  and  plants  growing  in  the  plaintiff's  nursery-garden,  and  sutement 
the  tools  used  by  the  plaintiff  in  hia  trade,  although  the  other  ?^  claim  for 
goods  distrained  were  sufficient  to  satisfy  the  sum  distrained  for.  irregnlar 

6.  On  the  same  day  the   defendant  F.  gave  the  plaintiff  di»*'«»' 
notioe  of  the  said  distress,  but  such  notice  only  specified  a  part 

of  the  said  fixtures  and  goods  as  having  been  distrained,  and 
was  not  a  correct  notice. 

7.  The  defendant  D.  and  his  agent  the  defendant  F.  wrong-  Selling 
folly  sold  the  said  fixtures  and  goods  so  distrained  within  three  ^[fon'^Jf 
days  fix>m  the  date  of  the  said  notice,  viz.,  on  the  28th  day  of  notice. 
June,  1875,  contrary  to  the  .statute  in  that  case  made  and 
proTided. 

8.  The  defendant  D.  and  his  agent  the  defendant  F.  wrong-  No  ap- 
ftdly  neglected  to  have  the  said  fixtures,  goods,  and  things  P'****™®'^^ 
appraised  by  two  sworn  appraisers,  contrary  to  the  statute  in 

that  behalf. 

9.  By  reason  of  the  illegal  and  wrongM  acts  mentioned  in 
the  5th  and  7th  paragraphs,  the  plaintiff  has  been  deprived  of 
the  use  and  enjoyment  of  his  said  fixtures  and  goods,  and 
has  lost  the  value  thereof,  and  been  injured  in  his  credit,  and 
has  lost  large  profits  which  he  would  have  made  by  his  said 
trade. 

10.  The  plaintiff  further  says  that  by  reason  of  the  irregu- 
larities mentioned  in  the  Gth,  7th,  and  8th  paragraphs,  the  said 
goods  and  fixtures  sold  for  a  very  much  less  sum  than  they 
would  otherwise  have  realised,  and  the  plaintiff  was  prevented 
ftom  himself  purchasing  them  at  the  sale,  and  preventing  them 
befaig  wholly  lost  to  him  as  they  now  are. 

The  plaintiff  claims  : — 

(1.)  Against  the  defendant  D.  £200,  double  value  of  the 

fixtures  and  goods  illegally  distrained  and  sold. 
(2.)  Against  both  defendants  £200  damages  for  the  other 

wrongful  and   irregular  acts   and  omissions  above 

appearing. 
(8.)  Snch  further  and  other  relief,  &c. 


SlaUmmt  of  Defence  of  the  above-named  D. 
1.  The  defendant  says,  that  at  the  time  he  delivered  the  '^^^^^  of 

one  QC" 

-wurant  of  distress  to  the  defendant  F.,  as  mentioned  in  the  fendant. 
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Statement    3rd  paragraph  of  the  statement  of  claim,  the  plaintiff's  rent  was 

of  defence    half  a  year  in  arrcar,  viz.,  to  the  amount  of  £15. 

fei^t^        -•  The  defendant  denies  the  allegations  contained  in  the  4th 

and  5th  paragraphs  of  the  statement  of  claim. 
Not  guilty        3.  As  to  the  Cth,  7th,  and  8th  paragraphs  of  the  statement 
by  statute.    ^^  ^j^.^^  ^j^^  defendant  says  that  he  is  not  guilty.    By  statute 

11  Geo.  2,  c.  19,88.  19,  21(a). 

4.  The  defendant  does  not  admit  the  allegations  contained  in 
the  9th  paragraph  of  the  statement  of  claim. 

5.  The  defendant  denies  the  special  damage  aycrred  in  the 
10th  paragraph  of  the  statement  of  claim. 

Action  for  IVesjxiss,  and  also  far  Illegal  and  Irregular 

Distress. 

Statement         1.  The  plaintiff  is  a  dairyman  at ,  carrying  on  bnsinesB 

of  claim  for  ^^ The  defendant  is  in  possession  of  certain  premises 

and  illegal     adjoining  those  of  the  plaintiff. 

*^'**'^**-  2.   On  divers  days  between  August,  187G,  and 

December,  1876,  the  defendant,  ^Yith  a  number  of  servants  and 
workmen,  wTongfiilly  entered  the  plaintiff's  said  premises,  and 
erected  scaffolding,  and  depf>8itcd  bricks  and  other  building 
materials  thereon,  and  cut  through  the  roof  of  a  cow-shed,  part 
of  the  plaintiff's  said  premises. 

8.  The  defendant  also  pulled  down  the  party-wall  between 
his  premises  and  those  of  the  plaintiff,  and  ^^Tongfully  erected 
in  its  stead  a  higher  wall  than  the  said  boundary  wall,  and 
thereby  caused  the  water  from  the  roof  of  the  defendant's  said 
premises  to  flow  upon  and  into  the  premises  of  the  plaintiff,  and 
the  defendant  further  opened  in  the  said  wall  so  erected  by 
him  a  doorway  and  w^ndo^vs  looking  into  the  cow-shed 
aforesaid. 

4.  In  consequence  of  the  wrongful  acts  stated  in  the  two 
preceding  paragraphs,  the  plaintiff  was  obliged  to  remove  his 
cows  from  the  said  cow-shed,  and  temporarily  to  house  them 
elsewhere  at  a  very  great  expense,  and  to  sell  the  same  at  a 
great  loss,  and  was  greatly  injured  in  his  said  trade  of  dairyman, 
and  lost  the  proflts  he  would  otherwise  have  made,  and  was 
otherwise  damnified. 


{a)  As  to  pleading  this  defence,  sec  an^c,  pp.  47 — 19. 
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5.  On  or  abont  the  3rd  of  January,  1877,  the  defendant,  Statement 
under  the  assamption  of  a  lawful  distress  for  certain  arrears  of  ^  ci*imf« 
rent,  wrongfully  entered  upon  the  plaintifif's  said  premises,  andUlegal 
and  wrongfully  seized  and  subsequently  sold  certain  of  the  d^^resa. 
plaintiff's  goods  and  chattels. 

6.  If  the  defendant  was  entitled  to  distrain  for  rent  as  Intheal- 
aforesaid,  which  the  plaintiff  denies,  the  plaintiff  says  that  forexoes- 
ihe  defendant,  at  the  time  aforesaid,  wrongfully  distrained  «v«di8- 
goods  of  the  plaintiff  of  a  much  greater  value    than    the 
amount  of  the  said  arrears  and  of  the  charges  of  the  said 
distress,  although  part  of  the  same  was  then  of  sufficient 

value  to  have  satisfied  the  said  arrears  and  charges,  and 
might  then  have  been  distrained  by  the  defendant  for  the 
same,  and  the  defendant  thereby  made  an  excessive  distress 
for  the  said  arrears,  contrary  to  the  statute  in  such  case  made 
and  provided. 

The  plaintiff  claims  : — 

(1.)  £500  damages  for  the  wrongs  complained  of.  Claims  for 

(2.)  That  the  defendant  be  compelled  to  reduce  the  party-  andinjunc* 

wall  to  the  height  of  the  original  party-wall,  and  to  ^^^^ 

close  up  the  doorway  and  window  therein. 
(8.)  An  injonLn  restraining  the  defendant  from  any  repe- 

tition  of  any  of  the  acts  complained  of. 
(4.)  Such  further,  &c. 


Easements  {a). 

Clam  hf  PJamiifffor  Obsfructi&n  of  a  Watercourse,  which  he 

claimed  ae  an  Easement, 

1.  The  jdaintiff  was,  and  still  is,  tlie  owner  and  occupier  of  Statement 

certain  lands  in  the  township  of  K.,  in  the  county  of  W.  obttructicm 

__^__^_^_______________^_^_____^______________________^________  of  water< 

coane. 

(«)  A  peraon  may  maintain  an  action  for  the  disturbance  of  any  ease-  Material 

■ent  which  he  may  poaaess  ;  and  in  that  case  the  material  averments  in  .^^^^g  ^ 

hit  ihitemfnt  of  claim  wUl  be  : — Ist.  That  he  is  the  owner  or  occupier  of  i«  t«  A^- 

a  pnrtir"?^  messuage  or  house.    2ndly.  That  as  such  he  is  entitled  to  a  ^       ,«cuon 

puticnlar  easement  o?er  the  land  of  another,  whether  a  right  of  way,  of  4^^b^'  e   f 
VBtaooane,  of  light  and  air,  or  whateyer  it  may  be.  And  3rdly .  That  the        ^^. 

«Mf~*^^^  hiu  in  some  way  obstructed  it,  and  so  damnified  the  plaintiff.  ^^T^' 

• *-  can  be  acquired  either  by  custom,  grant  (express  and  implied ),  ™^*' 
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Oiijmfor  ^'  ^^  defendant  J.  B.  is  the  owner,  and  the  defendant 
obttruction  iff^  g,  jg  the  occupier  as  tenant  from  year  to  year  of  a  certain 
course.    '    ^^^^  adjoining  the  said  lands  of  the  plaintiff. 


Saffioient 
for  the 
plaintiff 
to  allege  aa 
a  fact  that 
by  reason 
of  posses- 
sion of  a 
messnage, 
&c.,  he  is 
entitled  to 
a  certain 
casement. 

The  grantee 
of  an  ease- 
ment is 
primd 
/ocie  bound 
to  repair  it. 

Easements 
are  lost — 
1.  13y 
abandon* 
mont. 

What 
amounts  to 
proof  of  an 
abandon- 
ment. 


2.  A  li- 
cence given 
and  acted 
upon  in- 
consistent 
with  the 
continu- 
ance of  the 
easement. 


3.  Release. 

4.  Termi- 


or  by  prescripticn,  whether  under  the  Prescription  Act,  by  immemorial 
user  at  common  law,  or  by  the  fiction  of  a  lost  grant.  (See  on  this 
subject  the  title,  *' Trespass  to  Land,"  post,)  l^ore  the  Judicature 
Act,  it  was  decided  that  it  was  enough  for  the  plaintiff  in  his  declaration 
to  all^e  that  he  was  entitled  to  the  particular  easement  by  reason  of  his 
possession  of  a  particular  messuage,  and  that  it  was  not  neoessaiy  to  aver 
how  the  easement  arose,  whether  by  grant  or  prescription.  (AMAam  t. 
Hurlq/,  22  L.  J.  Q.  B.  185  ;  1  Ell.  &  B.  666.) 

Every  grantee  of  a  right  of  way  or  watercourse  to  be  exerciaed  over 
and  through  the  land  of  the  grantor  must  himself  repair  the  way  if  he 
desires  to  have  it  repaired  and  kept  in  repair  for  his  own  use,  or  if 
repairs  are  necessary  to  prevent  the  enjoyment  becoming  an  annoyance 
and  nuisance  to  the  owner  of  the  servient  tenement.  "  If  I  grant  a  right 
to  a  watercourse  through  my  land,  the  grantee  is  bonnd  to  keep  the 
watercourse  in  proper  onler  and  repair ;  and  if  it  becomes  minoua  and 
oMructed,  so  that  the  water  floods  my  land,  the  grantee  will  be  lespon- 
Nible  for  the  nuisance."  {LordEgremont  v.  Pulnuin^  M.  k,  M.  404,  cited 
1  Q.  B.  775.)  And  in  executing  the  repairs  the  person  entitled  to  the 
right  of  way  is  not  justified  in  doing  anything  to  increase  the  burthen 
upon  the  servient  tenement^  or  to  enlarge  and  alter  the  nature  of  the 
casement. 

Easements  once  acc^uired  may  be  lost  in  various  ways,  inclnding — Ist, 
by  the  owner  of  the  dominant  tenement  doing  some  act  which  uneqiiiTO- 
cally  shows  that  he  abandons  the  casement.  ^*The  presumption  of 
abandonment  cannot  be  made  by  mere  non-user,  the  non-user  must  be 
the  consequence  of  something  which  is  adverse  to  the  user.**  (  Ward  v. 
Wardf  7  Exch.  888.)  But  if  a  person  entitled  to  an  cancment,  as  of  light 
and  air,  does  any  act  of  notoriety  showing  that  he  abandons  the  benefit  of 
the  light  and  air  that  he  enjoyed,  he  may  lose  his  right  in  a  much  less 
period  of  time  than  would  sultiee  to  enable  him  to  gain  it  Thus  where 
the  owner  of  a  building  with  ancient  windows  overlooking  the  defend- 
ant's premises  pulled  down  the  building  and  erected  another  with  a 
blank  wall  without  any  windows,  and  fifteen  years  afterwards  the 
defendant  erecte<l  a  building  next  this  blank  wall,  and  the  plaintiff  then 
opened  windows  in  the  blank  wall  in  the  [>lace  where  his  former  windows 
stood,  and  then  brought  an  action  against  the  defendant  for  the  obstruc- 
tion to  the  light  and  air  caused  by  the  defendant's  new  building,  it  wis 
held  that  the  windows  thus  opened  could  not  claim  the  privil^^  of  the 
ancient  windows  which  had  formerly  existed  where  they  now  were,  and 
that  therefore  an  action  was  not  maintainable.  (^Moore  v.  Rawmm, 
3  B.  &  C.  332.)  2nd.  Where  the  owner  of  the  dominant  tenement  has 
given  another  even  parol  permission  to  do  an  act  which  is  inoonsiBteiit 
with  the  continuance  of  the  casement,  and  that  other  acts  upon  the  parol 
licence  and  incurs  expense,  the  easement  may  thereby  be  deatroyeOf  as 
where  the  plaintiff,  having  a  right  to  the  use  of  a  stream  of  water  which 
flowed  through  the  land  of  the  defendant,  gave  the  defendant  a  pnol 
licence  to  lower  the  banks  of  the  river  and  erect  a  weir  and  divert  a 
portion  of  the  water  which  had  previously  flowed  to  the  plaintiff's 
mill,  it  was  held  that  the  plaintiff,  after  he  had  so  given  np  has 
right  to  the  water  that  had  been  diverted,  and  after  he  had  aufaied 
the  defendant  to  act  upon  the  faith  of  such  relinquishment  and 
expense,  oould  not  retract  the  licence  given,  though  his  easement 
thereby  destroyed.  {Liggint  v.  Ingey  7  Bing.  682.)  3rd.  An 
release  by  deed  of  the  easement  will  of  course  destroy  it.    4th.  So 
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3.  Prior  to  the  year  1850,  one  T.  D.  was  owner  in  fee  both  claim  for 
of  the  plaintiff's  lands  mentioned  in  the  Ist  paragraph,  and  of  ^.^'"jf' 
the  defendant's  field  mentioned  in  the  2nd  paragraph  of  the  ^ater- 
statement  <^  claims  and  the  water  in  and  upon  the  lands  now  course- 
of  the  plaintiff  had  flowed  for  a  long  period  of  time  before  the 

year  18o0  trom  the  lands  now  of  the  plaintiff,  by  means  of  an 
open  ditch  or  water-ooorse  through  the  field  now  of  the  defcn- 
danty  and  had  been  carried  away  from  the  plaintiff's  said  lands 
by  means  of  the  said  ditch  or  water-course. 

4.  In  or  about  the  year  1850,  the  said  T.  D.,  being  owner  in 
f&e  both  of  the  said  lands  and  of  the  said  field,  sold  and  oon- 
Teyed  the  said  field  to  a  predecessor  in  title  of  the  defendant's, 
subject  to  the  continuous  easement  in  &vour  of  the  owners  and 
occapieiB  of  the  said  lands,  of  the  right  for  the  water  on  the 
said  lands  to  flow  from  the  said  lands  by  means  of  the  said 
ditch  or  water-course,  and  to  be  carried  thereby  away  from  the 
said  lands  now  of  the  plaintiff.  The  said  continuous  easement 
was  reaenred  to  the  said  T.  D.,  his  heirs  and  assigns,  as  to  the 
said  lands  now  of  the  plaintiff  appertaining. 

5.  The  plaintiff  will  contend  that  he  is  of  right  entitled  to 
haye  the  water  on  his  said  lands  flow  from  his  lands  by  means 
of  the  said  ditch  or  water-course,  and  so  to  be  carried  away 
firam  his  said  lands  as  to  his  said  lands  appertaining. 


the  easement  is  a  way  of  necessity,  when  the  necessity  for  it  ceases  nation  of 

so  will  the  easement,    oth.  Unity  of  ownership  of  the  dominant  and  the  ncci's- 

senrient  tenements  will  destroy  the  easement.    A  man  cannot  have  an  Bity  where 

eswment  in  his  own  land.    Ilicrefore,  when  it  happens  that  both  the  it  was  an 

dominant  and  the  serricnt  tenements  come  into  the  same  hands,  the  ease-  easement  of 

ment  is  at  an  end ;  bat  this  result  only  ensues  when  the  owner  has  an  necessity. 

estate  equal  in  duration  and  quality  in  both  the  lands.    Thus,  if  a  man  ^  TTnity  of 

is  Mund  in  fee  of  the  dominant  tenement,  but  has  only  a  life  interest  or  Q^e^j^p 

a  leasehold  interest  in  the  servient  tenement,  or  n'^  f}ersdf  then  the  £  jomi. 
easement  is  not  extinguished.    In  such  a  case  it  is  suspended  merely,         ^     '^ 

sad  upon  the  severanoe  of  the  two  estates  it  will  reviye.     An  important  g^^u^t 

distiiaction  consists  herein  between  the  cases  where  an  easement  is  sus-  tenements. 
pended  and  where  it  is  extinguished.    6th.  It  was  once  thought  that  if  a 

naa  hsrfng  ancient  windows,  and  possessing  therefore  an  easement  of  The  effect 

light  and  air,  were  to  enlaige  the  windows,  the  whole  of  the  windows,  of  an  at- 

ancient  indnded,  might  be  dbetructed  if  that  was  the  only  way  in  which  tempt  to 

ttie  new  windows  could  be  obstructed ;  but  it  is  now  settled  that  this  was  enlarge  the 

an  CTTQAeoas  Tiew,  and  has  been  decided  that  if  new  or  enlarged  windows  easement. 
esBBOt  be  obstructed  without  at  the  same  time  obstructing  ancient 
windows,  an  obsbrnction  to  such  last-named  windows  cannot  be 


aOoved.    {IMinf  t.  Jpms,  U  L.  J.  G.  P.  (H.  L.)  U2,  oYerruling 
T.  Aan,  21  L.  J.  Q.  B. 


219  ;  and  IfKtehinwn  ▼.  Coprstake^  31 

L.  J.  a  P.  i».) 
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Claim  for 
obstrno- 
lion  to  & 
water- 
coane. 


0.  The  plaintiff  will  contend  that  he  is  entitled  to  the  said 
right : — 

(1.)  By  reason  of  an  implied  grant,  created  on  tiie  sale  and 

conveyance  of  the  field,  as  mentioned  in  paragraph  S. 

(2.)  By  reason  of  the  enjoyment  thereof  as  of  right  and 

without  intemiption  for  20  years  before  this  action  by 

the  occupiers  of  the  plaintiff's  lands. 

(3.)  By  reason  of  a  lost  grant. 

7.  The  plaintiff  will  also  contend  that  the  defendants,  as 
owners  and  occupiers  of  the  said  field,  are  liable  to  keep  the 
said  ditch  and  water-course  open,  and  in  a  sufficient  and  proper 
state  of  repair  to  take,  receive,  and  carry  away  the  water  from 
the  plaintiff's  said  lands,  and  that  the  plaintiff  is  of  right  en- 
titled  to  have  the  said  ditch  and  water-course  so  kept  in  a 
proper  state  of  repair  as  to  the  said  lands  of  the  plaintiff 
appertaining. 

8.  The  plaintiff  will  contend  that  he  is  entitled  to  this  right,, 
and  that  the  defendants  are  liable  as  in  the  last  paragraph  men- 
tioned, by  reason  of  the  matters  mentioned  in  the  Gdi  para- 
graph of  the  statement  of  claim. 

9.  The  plaintiff  will  also  if  necessary  contend  that  the  said 
ditch  was  a  natural  water-course,  proceeding  from  the  plaintiff's 
said  lands  into  and  through  the  defendant's  said  field,  and  that 
the  plaintiff  was  entitled  to  have  the  water  from  his  said  fields 
flow  through  and  be  carried  away  by  means  of  the  said  ditch 
or  watercourse. 

10.  The  defendants  wrongfully  filled  up  the  said  open  drain 
and  water-course,  and  obstructed  the  flow  of  the  water  along 
the  same,  and  instead  of  the  said  open  drain,  placed  tUes  and 
pipes,  which  were  wholly  insufficient  to  carry  away  the  water 
from  the  plaintiff's  land. 

11.  The  plaintiff  will  also  if  necessary  contend  that  the 
defendants  did  not  keep  the  said  ditch  or  water-conise  opair 
and  did  not  keep  it  in  a  sufficient  and  proper  state  of  repair  to 
receive  and  carry  away  the  water  from  the  plaintiff's  said 
lands. 

12.  By  reason  of  the  premises,  the  water  did  not  flow,  and 
was  not  carried  away  from  the  plaintiff's  lands  as  it  ought  to 
have  done,  and  would  have  done,  and  the  plaintiff's  said  lands- 
were  flooded  and  damaged. 
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13.  The  plaintiff  claimB  : —  Claim  for 

(1.)  £100  as  damages  for  the  wrongftil  acts  and  grievances  o^"*ruction 

aboTC  mentioned.  course. 

(2.)  An  injunction  mandatory  and  otherwise  ordering  the 
defendants,  their  tenants,  agents,  and  servants,  to 
abstain  from  interfering  with  the  flow  of  the  said 
water,  and  from  preventing  the  water  from  flowing 
away  as  it  ought  to  have  done,  and  as  it  formerly 
did,  and  commanding  the  defendants  to  open  and 
restore  the  said  ditch  and  water-course  to  the  state  it 
formerly  was  in,  and  to  put  and  keep  the  same  in 
a  state  of  repair  sufficient  and  proper  to  receive  and 
carry  away  the  water  from  the  plaintiff's  said  lands. 
(3.)  Such  other  relief  as  the  nature  of  the  case  may  require. 

StaiemmU  of  JDe/ence. 

1.  The  defendants  deny  that  the  defendant  J.  B.  is  owner  as  Defence. 
aD^ged  of  the  field  mentioned  in  the  statement  of  claim.    He 

is  tenant  for  life  thereof. 

2.  The  defendants  deny  that  the  plaintiff  is  entitled  to  the 
caacanentfl  or  rights  claimed  by  him  in  the  statement  of  claim, 
or  any  of  them,  on  any  of  the  grounds  therein  set  forth. 

3.  The  water-course  in  question  is  not  a  natural  water- 
comae. 

4-  There  was  not  upon  the  conveyance  mentioned  in  the  4th 
paragraph  of  the  statement  of  claim,  any  reservation,  either 
expreased  or  implied,  of  any  such  easements  or  rights  as 
alkged. 

5.  The  occupiers  of  the  plaintiff's  land  have  not  for  20 
years  enjoyed  as  of  right,  and  without  interruption,  any  such 
easement  or  right.  The  easement,  if  any,  enjoyed  by  them 
has  been  for  the  carrying  off  of  surface  water,  and  has  been  a 
leas  ODerona  easement  than  that  now  claimed  by  the  plaintiff. 
If  aiqr  water  other  than  surface  water  has  at  any  time  passed 
from  plaintiff's  land  through  the  water-course  or  drain  on  de- 
faidant's  land,  it  has  been  for  a  less  period  than  20  years. 
No  T^;ht  has  been  acquired  by  any  enjoyment  which  the-  said 
oecttpiere  may  have  had,  because  the  defendants'  land  has  been 
held  since  the  7th  of  June,  1857,  by  the  defendant  J.  B.,  under 
a  term  for  life,  and  there  has  not  been  20  years'  enjoyment 
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Obetrac-  excluding  the  life  tenancy.  The  tilea  and  pipes  complained  of 
tion  of  a  by  the  plaintiff  were  placed  where  they  now  are  more  than  a 
coura^  y^^  before  this  suit,  and  if  they  are  any  obstmotion  of  the 
Defence.       plaintifif 's  alleged  right,  they  are  also  an  intemiption  of  the 

enjoyment,  and  have  been  aeqniesoed  in  by  the  plaintiff  and  his 

predcoessoiB  in  title  for  more  than  a  year. 
C.  There  has  been  no  grant  in  &ct  of  any  snob  easement  or 

right  as  is  claimed  by  the  plaintiff,  and  ttie  circmDBtanoeB  hare 

not  been  snch  as  to  raise  a  legal  inference  of  a  giant  having 

been  made  and  lost. 

7.  The  defendants  never  have,  nor  has  either  of  tbem,  in  any 
way  obstincted  the  flow  of  water  along  the  said  water-oonrae. 
They  did  not,  nor  did  either  of  them^  place  tiles  and  pipes 
therein  as  alleged. 

8.  The  alteration  alleged  in  the  10th  paragraph  of  the  state- 
ment of  claim  to  have  been  made  in  the  said  waterconrae,  if 
made  at  all,  was  not  made  by  the  defendants  or  either  of  them. 
One  W.  D.,  the  iiEither  and  predecessor  in  title  of  the  plaintiJll^ 
made  the  alteration  or  some  part  thereof.  He  did  so  within 
the  last  20  years  by  the  permission  of  one  G.  W.,  a  former 
tenant  of  the  defendant's  field,  but  he  did  not  thereby  acquire 
any  right  to  drain  through  the  drain  made  by  him,  bat  ooij 
had  at  most  a  revocable  license.  0.  W.,  who,  if  ai^  one, 
granted  the  license,  had  no  power  to  bind  the  owner  of  the 
land.  If  the  plaintiff's  said  predecessor  did  acquire  any  right, 
it  was  only  to  use  the  drain  as  then  made  by  him,  and  for  the 
purpose  for  which  it  was  then  used,  and  the  drain  which  he  so 
made  has  not  been  interfered  with  by  the  defendants,  or  either 
of  them,  except  that  immediately  before  this  action,  and  after 
the  plaintiff's  complaint  had  been  made,  the  defendants  caused 
the  drain  to  be  opened  for  the  purpose  of  seeing  whether  it  was 
obstructed.  What  they  then  did  was  at  plaintiff's  request  and 
for  his  benefit,  and  caused  no  obstruction. 

9.  The  plaintiff  has  recently  drained  his  land  widx  new 
underground  drains,  and  he  has  thereby  largely  increased  the 
quantity  of  water  flowing  into  the  drain  through  the  defendant's 
field.  He  now  sends  through  the  said  drain  undergromid 
water  from  his  new  drains,  in  addition  to  the  water  which 
formerly  flowed  there. 

10.  The  damage  of  which  the  plaintiff  complains  is  not 
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caoied  by  the  insafficiency  from  want  of  repair  or  otherwise  of  Obstmc- 
the  drain  thiongh  the  defendant's  field,  to  carry  off  the  water  ^^Jg^  * 
which  formerly  flowed  throngh  it,  but  by  the  increase  of  water  course. 
cansed  by  the  plaintiff  draining  his  own  land.  Defence. 

11.  The  obatmction  (if  any)  to  the  flow  of  the  water  is  not 
in  the  defendant's  field,  but  on  land  to  which  the  water  flows 
after  paflsing  through  the  drain  in  defendant's  field. 

12.  The  defendants  have  never,  nor  has  cither  of  them,  be- 
cxune  liaUe  in  any  way  to  clear  out  or  keep  in  repair  the  drain 
or  water-course.  If  the  plaintiff  has  the  easement  of  diaining 
through  the  said  drain  as  claimed  by  him,  it  is  upon  the  terms 
of  keeping  the  drain  in  repair  and  clearing  it  out  himself. 

18.  The  defendants,  although  they  do  not  admit  any  right 
on  the  part  of  the  plaintiff,  have  offered  and  are  still  ready  and 
willing  that  the  plaintiff  should,  upon  paying  compensation  for 
all  damage  done  to  their  said  field,  enter  thereon  and  clear  out 
the  drain,  and  do  at  his  own  expense  such  works  as  may  he 
required  to  make  it  effectually  carry  off  the  water  from  the 
plaintiff's  land.  Such  works  wiU,  however,  be  useless,  and 
may  cause  damage  to  the  defendants'  land  for  which  the  plain- 
tiff will  be  responsible,  unless  the  plaintiff  can  procure  similar 
pemuflBian  from  the  owners  of  the  other  lands,  to  which  the 
waler  fbws,  after  passing  through  the  defendants'  land,  and 
where  it  is  now  obstructed. 


(^iwn  by  the  Plaintiff  for  an  Ohstmcfion  of  an  Eaaemmt 

of  Light 

1.  At  the  time  of  the  committing  of  the  grievance  herein-  Obetnic- 
after  mentioned,  the  plaintiff  was  the  owner  and  occupier  of  a  \\^^^  and 

dwelling-house,  situate  at  No. — , Street,  C — ,used  as  oflSces  other  tres. 

by  himself,  and  by  other  persons,  who  were  his  tenants  thereof,  j^j^c.s" 

2.  In  the  west  side  of  the  house  the  plaintiff  had  a  large 
iSuilight  over  a  door  in  the  house,  through  which  fanlight  the 
plaintiff  was  entitled  to  have  the  light  enter  into  his  house. 

8.  The  plaintiff  had  also  a  window  admitting  light  into  an 
office  in  the  west  side  of  the  house,  such  window  being  over 
the  fenlight  above-mentioned,  and  through  this  window  the 
plaintiff  was  entitled  to  have  the  light  enter  into  his  house. 

4.  On  the  south  side  of  the  house  the  plaintiff  had  five 
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Obttmc-      windows,  through  which  he  was  entitled  to  have  the  light  enter 
J?^.^^        into  hifl  house. 

5.  The  plaintiff  had  also  a  cottage  and  out-buildings  behind 
the  house. 

6.  The  plaintiff  had  a  water-spout  affixed  to  the  cottage, 
which  wafi  joined  to  and  connected  with  a  water-spout  belonging 
to  the  oTvuers  of  the  buildings  adjoining  the  cottage,  and  the 
rain-water  that  fell  on  the  roof  of  the  cottage  was  carried  off 
the  roof  by  means  of  the  water-spouts  so  joined  and  con- 
nected. 

7.  The  plaintiff  was  entitled  to  have  the  rain-water  that 
irom  time  to  time  naturally  fell  on  the  roof,  drop  and  flow 
fh)m  the  water-spout  of  the  plaintiff  affixed  to  his  cottage  into 
and  through  the  water-spout  belonging  to  the  owners  of  the 
buildings  adjoining  the  cottage,  and  so  on  to  the  land  of  the 
plaintiff. 

8.  The  defendants,  before  the  commencement  of  this  action, 
erected  and  still  kept  erected  a  large  building  near  to  the 
plaintiff's  house  and  cottage,  on  the  side  thereof,  and  so  high 
that  the  access  of  light  to  the  plaintiff's  house  through  the 
fanlight  and  windows  on  the  west  side  of  the  house,  or  through 
the  five  windows  on  the  south  side,  had  been  greatly  ob- 
structed, and  the  house  been  rendered  dark  and  of  less  value, 
and  permanently  injured. 

9.  The  defendants,  in  erecting  the  building  adjoining  the 
plaintiff's  house  and  cottage,  so  wrongfully,  negligently,  and 
carelessly  erected  the  same,  that  they  caused  a  large  quantity  of 
water  to  run  into  and  through  the  walls,  plaster,  and  wood  and 
other  work  of  the  cottage,  so  that  the  same  became  greatly  and 
permanently  injured  thereby. 

10.  The  defendants,  in  erecting  the  building,  wrongfully 
carried  away  and  removed  part  of  the  water-spout  of  the  plain- 
tiff affixed  to  the  plaintiff's  cottage,  and  disconnected  it  from 
the  other  part  of  the  said  spout,  and  also  from  the  water-spout 
of  the  owneiB  of  the  buildings  adjoining  the  cottage,  and  re- 
moved the  water-spout  of  the  owners  of  the  buildings  adjoining 
the  cottage,  so  that  the  rain-water  from  the  roof  of  the  plain- 
tiff's cottage  ran  down  the  walls  thereof,  and  thereby  greatly 
injured  the  cottage. 

11.  The  defendants  also  wrongfully  broke  and  removed  a 
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stone  in  the  wall  of  the  plaintifif 's  house,  apon  which  a  door  Obetnie- 
protecting  the  jdaintiff 's  house  rested.  li^t  ^ 

The  plaintiff  claims  £1500  damages. 

Statement  of  Defence. 

1.  As  to  the  Ist  and  5th  paragraphs  of  the  claim,  the  de- 
fendants admit  that  the  plaintiff,  at  the  time  of  the  alleged 
giievancey  occnpied  certain  rooms  in  the  dwelling-house  in 
the  1st  paragrai^  mentioned ;  but  save  as  aforesaid,  the  de- 
fendants deny  the  1st  and  5th  paragraphs,  and  tliej  deny  that 
the  peiBons  in  the  1st  paragraph  described  as  tenants,  were 
the  plaintiff's  tenants ;  and  they  say  that  the  plaintiff  is  not 
entitled  to  the  reversion  of  the  dwelling-house,  and  is  not 
entitled  to  sue  for  permanent  injury  to  the  dweUing-house, 
cottage,  or  outbuildings,  or  for  any  injury  thereto,  or  to  any 
part  diereof,  or  for  any  injury  not  affecting  his  interest  in  the 
rooms  oeeapied  by  him. 

2.  As  to  the  2nd  paragraph  of  the  claim,  the  defendants 
admit  that,  on  the  west  side  of  the  dwelling-house  in  the  daim 
mentioned,  there  was  a  fanlight  over  the  door,  2  ft.  10  in. 
long  biy  1  ft.  7  in.  deep ;  but  they  do  not  admit  the  residue  of 
the  2ndpanigraph. 

8.  As  to  the  8rd  paragraph  of  the  claim,  the  defendants  say 
that^  if  theife  ever  was  a  window  over  the  fanlight,  which  they 
do  not  admit,  it  was  not  of  greater  depth  than  5  fb.  6  in., 
nor  of  greater  breadth  than  8  ft.  6  in.,  and  the  same  had  for  a 
long  time  before  the  opening  out  of  the  same  as  hereinafter 
mentioned  been  closed  up  by  a  permanent  obstruction,  so  that 
no  Uf^  coold  or  did  enter  through  the  same.  Shortly  before 
the  time  when  the  defendants  commenced  the  erection  of  the 
building  hereinafter  mentioned,  and  after  the  plaintiff  had 
notice  that  the  works  were  about  to  be  commenced,  the  plaintiff 
caused  the  window  to  be  opened  out.  Save  as  aforesaid,  the 
defendants  do  not  admit  the  Srd  paragraph,  and  they  do  not 
admit  that  the  plaintiff  ever  was  entitled  to  have  light  enter 
into  the  said  house,  as  allied  in  that  paragraph ;  and  if  he 
ever  wis  so  entitled,  the  defendants  say  that  the  plaintiff  had 
ceased  to  be  so  entitled  before  the  time  of  the  allied 
grievanees,  and  was  not  so  entitled  at  the  time  of  the  aUeged 
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tionof 
light,  &0. 

Defence. 


4.  As  to  paragraph  4,  the  defendants  do  not  admit  that 
the  plaintiff  had  five  windows  on  the  south  side  of  the  house ; 
and  the  defendants  deny  that  the  plainti£P  was  entitled  to  have 
light  enter  into  the  house,  as  is  in  that  paragraph  allied. 

5.  As  to  the  6th  and  7th  paragraphs  of  the  daim,  the  defen- 
dants say  that  at  the  west  side  of  the  dweiling-housey  cottage, 
and  outbuildings  in  the  claim  mentioned  there  was  a  parfy- 
wall,  which  belonged  to  the  owners  of  the  dwelliiig^hoaae, 
oottage,  and  outbuildings,  and  to  the  owners  of  the  premises 
adjoining,  as  tenants  in  common  ;  and  the  water-cqpoat  alleged 
to  be  affixed  to  the  cottage  was  affixed  to  the  party-wall,  and 
was  the  property  of  the  o^vners  of  the  cottage,  and  of  the 
owners  of  the  adjoining  premises,  as  tenants  in  common  ;  and 
save  as  aforesaid,  the  defendants  do  not  admit  the  6th  and  7th 
paragraphs  of  the  claim. 

6.  As  to  the  8th  paragraph  of  the  daim,  the  defendants 
admit  that  before  the  commencement  of  the  action  they,  or  the 
servants  of  the  Commissioner  of  Her  Majesty's  Works  and 
Public  Buildings,  who  were  the  owners  of  the  afereeaid  pre- 
mises  adjoining  the  dwelling-house,  cottage,  and  outbuildings, 
in  the  claim  mentioned,  erected  a  building  on  the  adjoining 
premises,  on  the  west  side  of  the  dwelling-house.  Save  m 
aforesaid,  the  defendants  deny  the  said  paragraph.  The  de- 
fendants further  say  that  the  access  of  light  to  the  dwelling- 
house  has  not  been  obstructed,  and  has  not  been  so  obstructed 
as  to  cause  any  injury  to  the  plaintiff,  or  to  his  interest  in  the 
dwelling-house. 

7.  As  to  the  9th  and  10th  paragraphs  of  the  claim,  the  de- 
fendants say  that  they  did,  as  the  servants  of  and  by  the 
directions  of  the  Commissioners,  in  the  course  of  erecting  the 
building  on  the  adjoining  premises,  place  and  suffer  to  lenmiii, 
for  a  short  space  of  time,  certain  boards  on  the  top  of  the 
party-wall,  and  that  they  did,  as  the  servants  of  and  by  the 
directions  of  the  Commissioners,  remove  the  water-epoat,  with 
the  intention  of  replacing  the  same.    The  defendants  farther 
say  that  soon  after  the  removal  of  the  water-spout,  they  pat  up 
a  new  water-spout,  to  catch  the  rain  from  the  cottage^  and  the 
new  water-spout  carries  the  rain  from  the  roof  of  the  oottitK^ 
in  as  effectual  a  manner  as  the  old  water-spout  did.    Save  as 
aforesaid,  the  defendants  deny  the  9th  and  10th  paragraphs; 
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and  ttiej  deny  that  tiiey  acted  wrongfhlljy  negligently,  or  care-  obstnie- 
lesdy,  as  alleged.  }?on  ®^ 

8.  As  to  the  11th  paragraph  of  the  claim,  the  defendants 
say  that  the  said  stone  was  a  stone  in  the  party-wall,  and  the 
defendants,  as  the  servants  and  by  the  orders  of  the  Com- 
miaaionerSy  removed  a  portion  of  the  stone.  The  removal  of 
the  portion  of  the  stone  caused  no  injury  to  the  wall.  The 
plaintiff  had  no  right  to  have  the  door  rest  on  the  stone, 
and  the  door  was  not  the  plaintifp's  door. 

9  (a).  The  defendants  have  paid  into  Court  £20,  and  they 
ny  that  if  any  damage  has  been  suffered  by  the  plaintiff,  by 
reason  of  any  of  the  acts  complained  of  in  respect  of  matters 
for  which  the  plaintiff  has  any  right  of  action  against  the  de- 
fendants, the  said  sum  is  sufficient  to  satisfy  the  claim  of  the 
plaiutiff  in  respect  thereof. 


Xxeoutora  and  AdminiatratoraC^). 

Action  by  Executory  an  Promissory  Notes  and  Money  lent  by 

ih$  Testator. 

1.  The  plaintiffs  are  the  executors  of  the  will  of  G.  A.  By  execu- 
deoeased,  who  died  on  the  26th  of  June,  1877,  and  whose  will  ^^^^nd 
proved  by  the  plaintiiis  on  the  8th  of  September,  1877.        <or  uoney 

lent. 


(a)  Thifi  last  paragraph  was  held  to  have  been  improperly  pleaded  in 
H^mr  T.  IfaUy  L.  R.  2  Q.  B.  615,  and  see  ante,  pp.  50,  53. 

(9)  The  following  is  a  brief  outline  of  the  law  affecting  executors  and 
aitministrators.  bo  far  as  it  comes  within  the  scope  of  this  work  : 

OtntraetsJ^ — Contracts  with  a  testator  having  reference  to  his  real   \^jien  g^g. 
Mtate  pus  with  the  rcyersion  where  the  testator's  interest  was  only  of  a  catora. 
diAttel  nature  to  his  executors  or  administrators ;  and  those  of  a  similar   ^  ^- 
kiiid  having  reference  to  the  freehold,  pass  to  the  heir-at-law  or  devisee,    g^e'cn  con- 
There  ia  this  important  distinction  between  the  two  cases  that  in  the  case   ^j^^  q£ 
of  the  testator's  chattels  real,  if  he  has  not  himself  sued  for  breaches  of   testator 
covenant  affecting  them,  the  personal  representatives  cannot  sue  unless   ^^        ' 
oo  aeoount  of  some  distinct  injury  to  the  testator's  personal  estate.    In 
the  oilier  cases  the  heir  or  devisee  can  sue  onlj  in  re8{)ect  of  breaches 
after  the  testator's  death.  {Kingdon  v.  Nottle,  1  M.  &  H.  H55 ;  Jones  v. 
JRng,  4  M.  &  S.  188.) 

Penonal  contract  with  testators  may  always  be  sued  on  by  the  pcr- 
KHial  xeprewntatives  in  respect  of  damages  accruing  to  the  personal 
ertate  hj  reaaon  <A  the  breach,  whether  such  breach  has  occurred  before 
or  after  the  testator's  death.    With  regard  to  contracts  which  ^ect  the 
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Exception. 
Lord  Camp- 
bell's Act 


2.  The  action  is  brought  by  the  plaintifiB,  as  snch  executors 
as  aforesaid,  against  the  defendant  to  recover  payment  of  three 


testator  personally  only,  sach  as  a  contract  to  marry,  the  personal  repre- 
sentatiyes,  cannot  sue  unless  there  is  some  special  damage  to  the  estate. 
{Chamberlain  v.  William-8on^  2  M.  &  S.  408.)  Where  a  passenger  B.  eu^ 
tained  personal  injury  through  the  breach  by  the  defendants  of  their 
contract  to  carry  him  with  due  care,  of  which  injury  he  ultimately  died, 
it  was  held  that  B.'s  executors  might  sue  for  the  injury  to  his  estate  in 
respect  of  medical  expenses  thereby  incurred,  and  loss  by  reason  of  B. 
being  prevented  before  his  death  from  attending  to  his  business.  {Brad- 
thaw  V.  Laneathire  A-  Yarkfhire  Bail.  Co.,  L.  R.  10  C.  P.  189  ;  31  L.  T. 
N.  8.  847  ;  44  L.  J.  C.  P.  148.)  And  it  was  held  that  the  executor  of  a 
person  may  sue  in  respect  of  a  similar  contract  made  by  such  person  with 
regard  to  his  wife,  whereby  he  sustained  like  damage.  {Potter  v.  Metro- 
politan District  Bail.  Co.,  82  L.  T.  N.  a  36.)  If,  however,  the  contract 
were  of  such  a  nature  as  to  be  rescinded  by  the  death,  no  subsequent 
breach  would  be  possible,  hit  the  right  of  action  for  any  breach  which 
accrued  before  death  is  not  thereby  divested.  {Stuhht  v.  Uolywell  Bail. 
Co.,  L.  R.  2  Ex.  311.  As  to  when  a  contract  is  rescinded  by  death,  see 
Chitty  on  Contracts,  10th  ed.,  p.  96.) 

If  the  cause  of  action  arose  in  the  testator's  lifetime,  the  personal  re- 
presentative must  sue  in  his  character  as  such  (2  Wms.  Exors.,  7th  edit. 
1870) ;  but  if  the  cause  of  action  arose  altogether  after  the  testator's 
death,  the  personal  representative  may  sue  personally  or  as  executor. 
{Ih.  876,  1870.J[  Thus,  where  an  administrator  after  the  death  of  an  in- 
testate enters  into  contracts  in  the  course  of  carrying  on  the  business  of 
the  intestate  for  the  benefit  of  the  estate,  he  may  sue  in  his  representative 
capacity,  or  semble  in  his  individual  capacity.  {Motely  v.  B&ndell,  L.  R. 
6  Q.  B.  338  ;  Abbot  v.  Parfitt,  lb.  346,  explaining  BoUngbroke  v.  Kerr, 
L.  R.  1  Ex.  222,  where  it  did  not  appear  tlutt  the  business  was  carried  on 
for  the  benefit  of  the  estate.) 

If,  however,  the  assets  to  be  recovered  would  belong  to  the  personal 
estate,  he  can  only  sue  as  executor,  &c.  (Aspinal  v.  Wake,  10  Bine.  51.) 

Administrators  cannot  sue  until  they  have  obtained  letters  of  adbmnis- 
tration,  as  they  are  their  only  authority  for  instituting  the  suit.  An 
executor,  however,  may  sue  before  the  grant  of  probate  (1  Wms.  Exors., 
5th  ed.  260,  353) ;  but  he  must  obtain  probate  in  order  to  sustain  his  title 
on  the  trial,  should  it  be  disputed,  (lb.) 

Actions  in  the  case  o/tortsJ] — The  rule  actio  personalis  moritur  cumper- 
sand,  applies  to  torts  to  the  person,  viz.,  assault,  battery,  false  imprison- 
ment, libel  and  slander.  With  regard  to  actions  for  negligence  causing 
death,  Lord  Gampbeirs  Act  (9  k  10  Vict.  c.  93),  ss.  1  and  2  provides  that 
in  such  cases  (if  the  act  of  negligence  would  have  been  actionable  if 
death  had  not  resulted),  the  person  responsible  for  such  act  shall  be 
liable  to  an  action  for  the  b^efit  of  the  wife,  husband,  parent,  and 
child,  to  be  brought  by  the  executor  or  administrator  of  the  deceased 
person,  and  the  jury  are  to  apportion  the  amount  of  their  verdict  among 
the  relatives  above  named.  By  s.  3,  actions  are  to  be  commenced  within 
twelve  months  from  the  death  ;  and  by  s.  4,  particulars  of  the  persons  on 
whose  behalf  the  action  is  brought  and  of  the  nature  of  the  claim  are  to 
be  delivered  to  the  defendant  or  his  solicitor  with  the  declaration  (now 
statement  of  claim). 

It  has  been  held  under  this  Act,  that  where  a  servant  was  killed  in  the 
employment  of  his  master,  the  latter  is  not  liable  for  negligence  for 
which  the  servant  could  not,  before  the  passing  of  the  Act,  have  sued 
him.    {Senior  v.  Ward,  28  L.  J.  Q.  B.  139.) 
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jRomiflBory  notes  made  by  the  defendant  in  &vour  of  the  said  By  ezecu- 
G.  A.,  deceased ;  and  also  for  money  lent  to  the  defendant  by  ^^^  , 
the  said  6.  A.  during  his  lifetime.  for  money 

lent. 


In  ertimatmg  damages  under  this  Act,  the  reasonable  expectation  of 
pecnniary  adyantage  which  the  sar?iving  relatiTes  had  from  the  de- 
ccaaed,  Kod  the  probable  loss  in  money  sustained  by  his  death,  are  to  be 
taken  into  aooonnt ;  but  funeral  and  testamentary  expenses  are  not  to 
be  inchided.  {Lalton  y.  South  Eattern  Bail  Co.,  27  L.  J.  C.  P.  227 : 
Pfm.  T.  Qrmt  Northern,  Bail,  Co.,  31  L.  J.  Q.  B.  249.)  There  must  be 
KMne  actual  damage  to  the  parties  on  behalf  of  whom  the  action  is 
brought  prored,  and  a  verdict  for  even  nominal  damages  is  not  allow- 
sible  where  no  actual  damage  is  proved,  merely  because  death  by  negli- 
gence is  established.  {Buchwofrth  v.  Johnson,  29  L.  J.  Ex.  25). 

lliere  are  two  other  classes  of  torts  to  be  considered,  viz.,  injuries  to 
the  real  estate  of  persons  deceased  and  injuries  to  their  personal  estate. 

With  regard  to  injuries  to  the  real  estate,  the  3  &  4  Will.  4,  c.  42, 
provides  (sect  2),  **  that  an  action  may  be  maintained  by  the  executors 
or  administrators  of  any  person  deceased,  for  any  injury  to  the  real 
estate  of  such  person,  committed  in  his  lifetime,  for  which  an  action 
might  have  been  maintained  by  such  person,  so  as  such  injury  shall  have 
been  committed  by  such  person  within  six  calendar  months  before  hijt 
dtmtk,  and  provided  such  action  shall  be  brought  within  one  year  after 
the  deatii  of  such  person ;  and  the  damages,  when  recovered,  shall  be 
part  of  the  personal  estate. 

With  regard  to  injuries  to  the  personal  estate,  an  action  was  given  to 
exccutora  and  Uie  executors  of  executors,  by  the  joint  effect  of  4  £dw.  3, 
c  7,  and  35  Edw.  3,  c.  5,  and  to  administrators,  upon  their  institution, 
I7  the  31  Edw.  3,  c.  2. 


Decisions 
on  Lord 
Campbell's 
Act. 


Injuries  to 
real  estate 
of  testator ; 


to  personal 
estate. 


Actions  aoainst  Executobs  and  Administratobs. 

Im  the  ease  cf  contracts.'] — Personsd  representatives  are,  generally 
speaking,  liable  on  contracts  made  bv  the  testator  for  bi-eaches,  whether 
before  or  after  death  {WoUaston  v.  HakmeiU,  3  M.  &  G.  320 ;  Wilson  v. 
'Wifif  10  East,  313)  ;  out  contracts  for  personal  services  are,  as  a  general 
rule,  reseinded  by  death,  except  so  £ar  as  for  past  breaches.  {jVrrner 
V.  Jfmnpkrps,  2  M.  &  G.853 ;  Seboni  v.  Kirknuin,  1  M.  &  W.  418  ;  and 
see  8hM§  v.  HolyweU  Bail,  Co.,  L.  R.  2  Ex.  311,  312.)  An  executor  or 
administnitor  is  not  liable,  a«  such,  for  goods  sold  to  him  or  work  done 
at  his  request,  or  for  money  received  by  him  for  the  use  of  the  plain- 
tiff;  but  he  may  be  sued  on  such  claoms  in  his  own  right.  {Corner 
T.  Shstm^  3  H.  &  W.  350.)  Executors  may  be  sued  for  money  due  on 
aooonnts  stated  as  executors,  and  money  paid  at  their  request  as  execu- 
tonw  lAMhby  v.  .Uhby,  7  B.  &  C.  444 ;  Ihrhall  v.  thrhall,  L.  R.  7  Ch. 
1S3.) 

Before  the  Judicature  Acts  came  into  force  if  an  executor  had  not 
nswnterl  to  a  legacy,  he  could  not  be  sued  at  law  for  it.  This  is  probably 
imaltered  bj  those  Acts.  It  is,  however,  still  important  to  note  those 
cases  in  wnich  executors  could  have  been  sued  at  law,  as  in  such  cases 
theie  can  be  no  doubt  now  as  to  the  propriety  of  commencing  actions 
in  one  of  the  Common  Law  Divisions.  The  cases  were  where  the 
execntor  had  asKUted  to  a  specific  legacy,  and  where,  in  the  case  of 
genexml  pecaniary  legacies,  the  executor  admitted  to  the  legatee  that  he 
liad  received  the  money,  and  that  he  held  it  to  his  use. 

Bj  the  4th  section  A  the  Statute  of  Frauds  no  action  is  maintainable 
against  an  execntor  or  administrator,  on  any  special  promise  to  pay  a 
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8.  The  first  and  second  of  the  said  promissory  notes  were 
made  respectively  by  the  defendant  on  the  l€th  day  of  March, 

debt  of  the  testAtor,  &c.,  out  of  his  own  estate,  unless  the  contract  is 
evidenced  by  some  writing. 

Formerly  counts  against  an  executor  or  administrator  could  not  have 
been  joined  with  counts  against  him  personally,  for  claims  against  him 
on  his  own  account.  Now,  however,  such  claims  may  be  included  in  the 
same  statement  of  claim,  under  the  provisions  of  the  Judicature  Acta, 
and  the  Orders  and  Rules  thereunder.    See  Order  XVII.  r.  5. 


Defence 
that  the 
defendant 
was  not 
executor, 
Ac. 


What  will 
and  will 
not  con- 
stitute an 
executor 
de  mm 
tort. 


Defence 
that  the 
defendant 
has  duly 
adminis- 
tered all 
the  assets. 


Defences  by  Executobs  and  Administrators. 

Denial  that  defend/int  fvas  exeeutar^  <$'r.] — An  executor  or  adminis- 
trator should  be  careful  in  pleading  this  defence,  as,  if  the  issue  is  found 
against  him,  the  form  of  judgment  against  him  would  affect  his  own 
property,  in  the  event  of  the  testator's  or  intestate's  being  insufficient,  on 
the  ground  that  he  must  have  known  that  the  defence  was  unfounded. 
(See  2  Wms.  Exors.  5th  ed.  1789. )  There  is  nothing  in  the  Judicature  Act 
which  expressly  alters  this  rule  of  law,  except  that  among  the  forms  of 
judgment  given  there  is  no  form  to  meet  such  a  case. 

£  answer  to  this  defence,  it  is  sufficient  to  show  that  the  defendant 
acted  as  executor  (Ut  son  tort.  There  are  a  variety  of  acts  which  will 
invest  a  person  with  this  character.  Evidence  of  slight  acts  of  inter- 
meddling with  the  property  will  be  sufficient.  A  person  dealing  with  a 
lease  granted  to  the  deceased  is  chargeable  as  assignee  of  the  term. 
(See  milianu  v.  Ilealfis,  L.  R.  9  C.  P.  177.)  The  following  circum- 
stances are  enumerated  by  an  eminent  authority  as  instifficient  to  bind  a 
person  as  executor  de  son  tort,  viz. : — Locking  up  the  goods  of  the 
deceased ;  directing  the  funeral  out  of  his  effects ;  feeding  his  cattle ; 
repairing  his  houses;  providing  necessaries  for  his  children.  (1  Wms. 
Exors.  7th  ed.  261,  2(12.)  The  inference  drawn  from  certain  acts,  on 
which  a  person  is  sought  to  be  made  executor  dr  son  tort,  may  be  re- 
butted, by  showing  that  he  acted  under  the  authority  of  the  rightful 
executor  {Sffkes  v.  SykeSf  L.  R.  5  C.  P.  113),  or  of  a  person  to  whom 
administration  was  afterwards  granted.  (JIUl  v.  Curtis,  L.  R.  1 
Eq.  90.) 

There  is  apparently  nothing  in  the  Judicature  Acts  or  Orders  and  Rules 
to  affect  the  provision  of  the  5th  rule  of  T.  T.,  1853,  that  "  in  all  actions 
by  and  against  executors  or  administrators,  the  character  in  which  the 
plaintiff  or  defendimt  is  stated  on  the  record  to  sue,  or  be  sued,  shall  not 
in  any  case  be  considered  as  an  issue,  unless  specially  denied." 

Plene  admnistravit.'j — In  defences  which  correspond  with  the  former 
phne  administravit,  it  is  essential  that  the  defendant  should  allege  that 
ne  had  not,  at  the  commencement  of  the  suit  or  since,  any  goods  of  his 
testator  or  intestate.  This  was  essential  even  formerly.  {AtMns  v.  Hum- 
phrey, 2  C.  B.  664.)  Where  such  a  defence  was  open  to  an  executor,  &c., 
and  he  did  not  plead  it,  he  was  taken  to  admit  assets,  and  in  the  event  of 
the  assets  of  deceased  proving  insufficient,  he  would  be  personally  liable 
to  make  good  the  deficiency.  This  law  is  not  apparently  affected  by  the 
recent  chiEuiges  in  procedure.  The  plaintiff  may,  on  a  defence  of  plene 
administravit  being  pleaded,  sign  judgment  for  debt  and  costs,  to  be 
paid  out  of  future  assets  when  they  shomd  come  in  {quando  accederint). 
If  the  plaintiff  joins  issue  on  such  a  defence,  and  is  successful,  he  will  be 
entitled  to  judgment  to  the  extent  of  the  assets  proved,  and  of  future 
assets  for  the  residue  of  the  debt,  if  any.  (2  Wms.  Exors.  5th  ed.  1790.) 
If  he  fails,  semble  he  will  not  be  entitled  to  judgment  to  be  paid  oat  of 
future  assets.    (lb.  1794.) 
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1876,  wherebf  he  promifled  to  pay  to  the  said  6.  A.,  or  bearer,  By  ezeou- 
on  danandy  £200  on  each  of  the  sold  promissory  notes,  for  ^^^^^  ^ 

for  money 

lent. 
The  oboexration  made  aboYC  on  the  defence  denying  the  executorship 
or  the  adminiatratonhip,  tIs.,  that  the  execator,  &c.,  should  be  careful 
not  to  plead  it,  unleas  he  thinks  he  has  good  ground  for  it,  will  apply 
equally  to  this  defence,  as  he  will,  in  the  event  of  failing  to  establish  it, 
be  liable  for  the  costs. 

The  order  of  distribution  which  was  formerly  observed  in  administer-   q^e  order 
ing  assets  under  22  k  23  Vict.  c.  85  has  been  altered  by  the  .32  &.  .33  Vict,    of  distribu- 
c.  46,  which  provides  that  in  the  administration  of  the  estate  of  every   tion  of 
person  dying  after  the  passing  of  the  Act,  debts  secured  by  bonds   ametB 
(specialty  debts)  shall  have  no  priority  over  simple  contract  debts,  "  ])ro-    changed. 
▼ided  always  tfaiat  this  Act  shall  not  prejudice  or  effect  any  lion,  charge  or 
other  security  which  any  creditor  may  hold  for  his  dcbt^"    It  has  been 
held  that  the  effect  of  this  provision  is  to  postpone  a  specialty  debt  to  an 
unregistered  judgment  obtained  against  an  executor  on  a  simple  contract 
debt.    {WiUiamJt  v.  }VUl'uimJt,  L.  R.  15  Eq.  270.)    A  furthej  change  is 
made  by  the  Judicature  Act,  1875,  section  10,  which  declares  that  in  the 
administration  by  the  Court  of  an  inMlcent  estate,  **  the  same  rules  shall 
prevail  or  be  observed  as  to  the  respective  rights  of  secured  or  unsecured 
cieditoTa,  and  as  to  debts  and  liabilities  provable,  or  as  to  the  valiuition 
of  annuities  and  future  and  contingent  liabilities  respectively,"  as  may 
at  the  time  prevail  in  bankruptcy. 

An  executor,  &c.,  may  pay  a  debt  though  barred  by  the  Statute  of 
Tiiniit«tii>na.  {^Lowin  v.  Rummy ^  L.  R.  4  £q.  451.)  And  if  sued  for  a 
debt  so  barred,  he,  by  omitting  to  plead  the  statute,  docs  not  render 
himself  li^de  to  another  credits  or  creditors.  (  miliam4toH  v.  Natjlor,  3 
y.JcC.  211.) 

Where  a  verdict  was  found  against  an  executor  on  a  plea  of  plene 
ddminUtmmt^  and  an  action  of  debt  was  afterwards  brought  on  the 
judgment  alleging  a  devastavit,  the  defendant  (executor)  was  held 
estopped  from  showing  that  the  devattavit  was  committed  with  the 
{^ntiffs  consent.  {Jewsbnry  v.  Mummery,  L.  K.  8  C.  P.  56,  Ex.  Ch.)  A 
married  woman,  who  has  proved  a  will  as  executrix  is.  after  her  husband's 
death,  liable  for  a  devattavit  committed  by  him.  {Soady  v.  TumbuU, 
L  B.  1  Ch.  494.) 

An  executor  was,  by  30  Gar.  2,  c.  7,  enlarged  by  4  W.  &  M.  c.  24, 
made  liable  for  a  devagtarit  by  his  testator  or  intestate.  It  has  been 
held  tfant  tibe  efEect  of  these  statutes  is,  that  whatever  act  of  an  executor, 
or  of  an  executor  de  son  ttfrt,  would  have  made  him  personally  liable  and 
chargeable  with  payment  de  bonis  propriis,  will  now  make  his  personal 
estate  liable  in  the  hands  of  his  executor  or  administrator.  (2  Wms. 
Sxora.  7th  ed.  1998,  1999  ;  and  Coward  v.  Gregory,  L.  R.  2  C.  P.  153.) 
But  the  cxecotor  of  an  executrix  de  son  tart  is  not  liable  for  breach  of 
ftmihff^.  oommitted  by  the  person  with  whose  property  the  executrix  has 
wVft^M^      ( Wtlson  T.  Hodsan,  L.  R.  7  Ex.  84.) 

JPUm§  admAniMtravit  prater,"] — This  defence  consists  of  an  allegation   Defence 
that  the  defendant  has  fully  administered  all  the  personal  estate  of  the   that  de- 
^ff/mim^  except  a  certain  sum  named,  and  less  than  that  claimed  by  the   fendant 
plaint]fE,and  that  he  had  not,  at  the  commencement  of  the  suit  nor  since,   has  duly 
any  other  personal  estate.    On  this  defence  being  pleaded  formerly  the   adminis- 
plaintiff  conld  join  issue  thereon  and  have  judgment  to  the  extent  of  the   tered  all 
aaeli  ad»n^**^,  and  of  future  assets  *'  quando  acciderint  '*  for  the  residue   the  assets 
ef  diibt  aood  oosti.    The  defendant  was  at  liberty  to  pay  the  amount  except  a 
ailmiUiHl  into  Oooit.  sum  less 

Im  tf#rtt.l— In  the  case  of  torts  the  maxim  **  actio  personalis  maritur  than  thai 
emmpermna^^  applied  in  the  tense  that  the  liability  of  the  testator  or  sued  for. 
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By  execu- 
tora  on 
iiot«8and 
for  money 
lent. 


Talue  received.  The  third  of  the  said  promissory  notes  was 
made  on  the  16th  day  of  March,  1876,  by  the  defendant^ 
whereby  he  promised  to  pay  to  the  said  6.  A.,  or  bearer,  on 
demand,  £100,  for  value  received. 

4.  The  said  6.  A.  also  lent  the  defendant  the  sum  of  £100, 
to  be  repaid  to  the  said  G.  A.,  with  interest. 

5.  The  said  promissory  notes  and  the  said  sum  of  £100  have 
not  been  repaid ;  nor  has  any  interest  been  paid  on  the  said 
promissory  notes  or  on  the  said  sum  of  £100. 

The  plaintiflfe,  as  such  executors,  claim  : — 

(1.)  Payment  of  the  said  promissory  notes  amounting  to 

£500,  and  interest  thereon  irom  the  date  thereof. 
(2.)  The  said  £100,  and  interest  thereon  from  the  date  when 

it  was  lent. 


By  admi- 
nistratrix 
for  negli- 
gence 
cansing 
death  of  the 
intestate. 


Action  by  Administratrix  for  Negligence  causing  the  Death  of 
the  Deceased  {her  Husband)  and  Depreciation  of  his  Personal 
Estate. 

1.  The  plaintiff  is  the  administratrix  of  the  personal  estate 
and  effects  of  R.  T.  L.,  her  husband,  who  died  intestate,  on  the 
Srdof  August,  1874. 

2.  The  defendants  are  carriers  of  passengers  between  certain 
stations  called  K.  C.  and  F.  K.  C.  is  occupied  and  managed 
by  the  defendants. 

8.  At  the  time  of  the  occurrences  hereinafter  mentioned,  the 


When  exe- 
cator8,&c., 
liable  for 
torta  com- 
mitted by 
testator, 
&c..  in  his 
lifetime. 


intestate  ceased  with  his  death.  Howeyer,  by  sect.  2  of  3  &  4  WiU.  4,  c.  42, 
*  An  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may 
be  maintained  against  the  execators  or  administrators  of  any  person 
deceased  for  any  n>rong  committed  by  him  in  his  lifetime  to  another  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury  shall  have  been 
committed  within  six  calendar  months  before  such  person's  death,  and  so 
as  such  action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shaU  have  taken  upon  themselTcs  the  admi- 
nistration  of  the  estate  and  effects  of  such  person  ;  [and  the  damages  to 
be  recovered  in  such  action  shaU  be  payable  in  like  order  of  administra- 
tion as  the  simple  contract  debts  of  such  person]." 

Under  the  Ecclesiastical  Dilapidations  Act  (34  k  35  Vict.  c.  43)  there 
is  a  liability  on  the  executors  of  a  deceased  incumbent  to  answer  for 
dilapidations  to  the  rectory,  &c.,  to  the  successor. 

As  to  married  women  executrices  suing  or  being  sued,  see  **  Husband 
and  Wife,"  pott^  p.  347).  A  married  woman  cannot  obtain  probate  or  ad- 
ministration  without  tne  consent  of  her  husband  ;  but  payment  or  de- 
livery of  property  to  her  before  probate,  if  made  before  her  husband  has 
dissented,  is  sufficient,  as  the  personal  property  rests  in  her  on  the  tes- 
tator's death.    (^PeinbertoH  t.  Chapman,  7  E.  &  B.  210.) 
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deceased  was  eanymg  on  the  business  of  a  potato  salesman  at  By  ad- 

the  Great  Northern  Railway  Potato  Market,  and  he  had  taken  m;n»«*™- 

a  season  ticket  from  the  defendants  entitling  him  to  travel  as  u  negligenoe 

passenger  on  their  line  between  the  above  mentioned  stations.  ^^^^^^ 

4.  On  the  20th  March,  1874,  between  four  and  five  o'clock  the  intes- 
in  the  afternoon,  the  deceased  was  received  by  the  defendants  ^^* 

at  their  said  station  at  K.  C.  as  a  passenger,  to  be  safely  and 
securely  carried  by  them  from  thence  to  F.,  in  a  train  that  was 
shortly  expected  to  start. 

5.  While  lawfiilly  waiting  on  the  platform  intended  for 
pasKDgers  who  wished  to  travel  by  that  train,  a  certain  barrow 
or  trolly,  loaded  with  newspapers,  was,  by  the  negligence  of  the 
defendants,  violently  pushed  against  him.  He  was  knocked 
down  and  seriously  injured  in  the  head  and  leg,  and  otherwise. 

6.  In  consequence  of  these  injuries  he  was  entirely  unable  to 
attend  to  his  business  from  that  day  to  the  day  of  his  death  ; 
he  incurred  great  expense  in  providing  other  persons  to  manage 
his  businesB  ;  he  lost  a  large  portion  of  the  profits  that  he  would 
otherwise  have  made  ;  and  the  goodwill  of  his  business,  owing 
to  his  having  been  unable  to  attend  to  it,  was  rendered  much 
less  valuable.  He  also  incurred  large  expenses  in  obtaining  the 
necessary  medical  attendance  and  nursing  and  otherwise  during 
his  illness,  and  at  the  time  of  his  death  his  personal  estate  and 
eflbcts  were  much  diminished  in  value  by  reason  of  the  circum- 
stances aforesaid. 

The  plaintifT  claims,  as  such  administratrix  as  aforesaid,  £1000 
damages  for  injury  to  the  personal  estate  and  effects 
of  the  said  B.  T.  L. 


Action  by  Banker  for  Balance  of  Overdraini  Account  against  a 
surviving  Partner  and  the  Executor  of  a  deceased  Partmr, 

1.  The  defendant  T.  H.  and  W.  H.,  deceased,  formerly  Against 
caiiied  on  business  in  co-partnership  as  builders,  at  M.,  in  the  foroebt  of 
oomfty  of  W.,  under  the  style  of"  T.  &  W.  H."  The  defendant    the  testa- 
T.  H.y  and  the  said  W.  H.  had  a  banking  account  with  the  A. 
Bnnch  of  the  L        shire  Banking  Company,  of  which  bank 
the  pfauniiff  is  one  of  the  registered  public  officers,  and  brings 
this  action  in  that  character. 

2.  The  said  W.  H.  died  on  or  about  the  81st  of  January, 

Y 


tor. 
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Against        1875,  having  previously  duly  made  his  will,  dated  the  9th  of 
fordc^t  of    "^^^^^  ^^^^'  whereby  he  appointed  the  defendant,  W.  H.  A., 
the  testa-     and  J.  H.  executors  thereof. 
^^'  8.  The  said  will  was  duly  proved  by  the  said  defendant, 

W.  H.  A.,  alone,  and  he  is  the  sole  acting  executor  of  the 

said  W.  H. 

4.  At  the  time  of  the  death  of  the  said  W.  H.,  the  balance 
due  to  the  said  banking  company  from  the  said  firm  of 
"  T.  &  W.  H."  on  the  aforesaid  banking  account  amounted  to 
the  sum  of  £371  28.  The  said  last  mentioned  sum  has  since 
been  reduced  by  sundry  payments  on  account  thereof,  made  by 
or  on  behalf  of  the  defendants,  or  one  of  them ;  and  on  the 
15th  of  March,  1876,  the  amount  remaining  due  on  the  said 
account  was  the  sum  of  £21G  17s.  Gd. 

5.  The  said  sum  of  £216  17s.  6d.,  together  with  interest 
thereon  from  the  said  IGth  of  March,  1876,  remains  due  to 
the  said  banking  company  from  the  defendant  W.  H.  A.,  as 
such  executor  as  aforesaid,  and  from  the  said  defendant  T.  H., 
jointly  and  severally. 

Theplaintiff  claims  payment  of  the  said  sum  of  £216  17«.  6d., 
together  with  interest  thereon  from  the  16th  of 
March,  1876. 

Statement  of  Defence  of  W.  H.  A,y  the  Executor  of  tJis  deceased. 

Defence.  1.  The  defendant  W.  H.  A.  says  that  the  banking  account 

mentioned  in  paragraphs  1  and  4  was  a  joint  banking  account 
only  of  the  firm  of  T.  &  W.  H.,  and  not  a  joint  and  several 
banking  account. 

2.  As  to  paragraph  4  of  the  plaintiflTs  claim,  the  said  defend- 
ant denies  that  the  balance  in  the  said  paragraph  mentioned,  or 
any  part  thereof,  was  due  to  the  said  banking  company  from 
the  said  firm  of  T.  &  W.  H.  as  alleged  ;  and  ftirther  denies 
that  any  of  the  said  alleged  balance  remains  now  due  as 
alleged. 

8.  And  to  the  said  4th  paragraph  the  said  defendant 
fturther  says,  that  after  the  death  of  the  said  W.  H.  the  de- 
fendant T.  H.  paid  out  of  the  assets  of  the  said  firm,  and 
out  of  moneys  received  by  him  in  respect  thereof  and  other- 
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yrise,  to  the  said  banking  company,  large  sums  of  money  in  Against 

respect  of  the  said  banking  account,  and  thereby  satisfied  the  S^®^^*"  . 

plaintifTs  claim  in  respect  of  the  alleged  balance  of  £371  2s.,  the  teeta- 

by  payment  thereof.  *^''- 

4.  The  said  defendant  denies  the  oth  paragraph  of  the  state- 
ment of  claim. 

5.  The  said  defendant  has  fully  administered  all  the  personal  Defence  of 
-estate  and  effects  which  were  of  the  said  W.  H.,  deceased,  and  ^^^nw- 
which  have  ever  come  to  the  hands  of  the  said  defendant  as  trarU. 
executor  as  aforesaid  to  be  administered  ;  and  the  said  defendant 

had  not  at  the  commencement  of  this  suit,  nor  has  he  since  had, 
jior  has  he  any  personal  estate  or  effects  of  the  said  W.  H., 
deceased,  in  his  hands  as  such  executor  as  aforesaid,  to  be 
administered. 

6.  The  said  defendant,  as  such  executor  as  aforesaid,  is  solely 
interested  in  the  separate  estate  of  the  said  W.  H.,  deceased ; 
and  debts  due  to  the  late  firm  have,  to  a  large  amount,  since  the 
decease  of  the  said  W.  H.  been  paid  to  the  defendant  T.  H.,  in 
whose  hands  and  under  whose  control  was  and  is  property  to  a 
large  amount  belonging  to  the  late  firm  ;  and  the  said  T.  H., 
as  such  surviTing  partner,  is  solely  liable  for  the  debts  and 
liabilities  incurred  and  owing  by  the  said  firm,  and  there  were 
and  are  sufficient  funds  of  the  partnership  property  in  the 
hands  of  the  said  T.  H.  to  satisfy  the  plaintiffs  claim,  and  such 
fimds  should,  in  any  event,  be  first  exhausted  before  recourse  be 
had  to  the  said  defendant  as  such  executor  as  aforesaid. 

7.  Before  and  at  the  time  of  the  death  of  the  said  W.  H., 
certain  deeds  and  other  securities  belonging  to  the  separate 
estate  of  the  said  W.  H.  and  to  the  estate  of  his  wife,  had  been 
and  were  deposited  with  the  said  banking  company  by  way  of 
securiiy  for  any  balance  that  might  be  owing  to  the  plaintiff  on 
the  banking  account  of  the  said  firm  of  T.  &  W.  H. ;  and  after 
the  death  of  the  said  W.  H.  the  said  banking  company  deUvered 
op  the  said  deeds  and  securities  to  his  said  wife,  and  to  this 
defendant,  as  executor  of  the  said  W.  H.,  and  agreed  to  take  the 
secnrity  of  the  surviving  partner,  the  said  T.  H.,  in  discharge 
of  any  balance  that  might  be  due  on  the  said  banking  account, 
and  discharged  this  defendant  as  such  executor  from  all  liability 
in  leBpect  of  the  balance  alleged  to  be  due  on  the  aforesaid 
banking  account,  and  agreed  to  look  to  the  said  T.  H.  and  t<> 
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Agunst 
executor 
for  debt  of 
the  testa- 
tor. 


the  partnership  property  in  the  hands  of  the  said  T.  H.,  as 
above  mentioned,  in  respect  thereof ;  and  this  defendant,  rely- 
ing on  the  premises,  and  with  the  knowledge  and  consent  of 
the  said  banking  company,  proceeded  completely  to  administer 
the  estate  and  effects  of  the  said  W.  H. 


Reply, 

The  plaintiff  joins  issue  upon  the  defendants'  statement  of 
defence,  save  in  so  far  as  it  contains  admissions  of  the  matters* 
alleged  in  the  statement  of  claim. 

Executrices  of  Dentist  to  recover  charges  for  teeth,  Ac. — For 
Precedent  of  this  claim,  see  p.  435. 


Action  against  Administrator  for  Detinue  of  Goods  by  Deceaseds 


Against 
adminis- 
trator for 
detinue 


1.  The  plaintiff  is  a  gentleman,  now  residing  at 
county  of . 


-,  in  the 


lent. 


2.  The  defendant  is  the  administrator  of  the  estate  and 
and  money    effects  of  one  Mary  S.,  deceased. 

8.  From  or  about  1871  until  her  death,  hereinafter  men- 
tioned, the  plaintiff  occupied  partially  furnished  apartments  in 
the  house  of  the  said  Mary  S.,  deceased.  The  plaintiff  was  pos- 
sessed of  divers  articles  of  household  furniture,  and  of  certain 
pictures,  wane,  books,  papers,  memoranda,  banker's  pass  book^ 
and  other  documents  and  writings,  the  whole  of  which  were  in 
the  house  of  the  said  Mary  S.,  deceased.  The  plaintiff  cannot 
at  present  state  the  particulars  of  such  property,  the  whole  of  it 
being,  as  hereinafter  mentioned,  in  the  possession  of  the  defend- 
ant, and  the  plaintiff  possessing  no  list  thereof,  and  not  being 
able  to  give  an  accurate  list  from  memory. 

4.  In  the  month  of  November,  1877,  the  said  Mary  S.  died, 
and  letters  of  administration  of  her  estate  were  subsequently 
duly  granted  to  the  defendant. 

5.  The  plaintiff  shortly  afterwards  applied  to  the  defendant 
as  administrator  as  aforesaid,  and  required  and  demanded  of 
him  that  he  should  give  up  and  return  to  the  plaintiff  the 
property  in  paragraph  3  hereof  mentioned. 

6.  The  defendant,  however,  refused  to  return,  and  has  not 
returned,  the  said  property,  or  any  part  thereof,  to  the  plaintiff,. 
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and  he  wrongfully  kept  and  detained,  and  still  wrongfully  keeps  Agaiiwt 
«nd  detains,  the  same  from  the  plaintiff.  adminw- 

7.  The  plaintiff  during  the  lifetime  of  the  said  Mary  S.  detinue^' 
advanced  and  lent  money  to  her.    Such  advances  (particulars  *"^  money 
•of  which  have  heen  delivered  to  the  defendant)  amounted  in 

the  whole  to  the  sum  of  £50. 

8.  The  said  sum  of  £50  has  not  been  repaid. 
The  plaintiff  claims  : — 

(1.)  A  return  of  the  personal  property  hereinbefore  men- 
tioned, or  £1000  its  value,  and  £ damages  for 

its  detention. 

(2.)  Also  an  injunction  to  restrain  the  defendant,  as  admi- 
nistrator as  aforesaid,  from  dealing  with  the  said 
goods,  and  from  detaining  them  from  the  plaintiff. 

(3.)  The  said  sum  of  £50  mentioned  in  the  said  paragraph. 

(4.)  Such  fturther  or  other  relief,  &c. 

Exteuior  Claiming  under  Lord  CamphdVs  Act  for  Injuries 
47aitsmg  the  Death  of  his  Testator. — For  precedent  of  this  claim, 
under  head  Negligence,  post^  pp.  482—8. 


Exoneration. 

See  Release — Rescisswn. 


Pftlse  Imprisonment  (a). 

Action  for  giving  the  Pkmtiffinto  Custody  on  a  False  CJuirge  of 

Felony. 

1.  The  plaintiff  is  a  journeyman  painter.    The  defendant  is  priaonmeiit 
a  builder,  having  his  building  yard,  and  carrying  on  business  on  a  charge 

. of  felony. 

\  («)  A  tcUU  restraint  of  tho  liberty  of  the  person  for  however  short  a  time   \y^hat  con- 
""even  bj  forcibly  detaining  the  party  in  the  streets  against  his  will,"   gtitutes  a 
wOl  amount  in  law  to  an  imprisonment  {Bird  y.  Jonet^  7  Q.  B.  742, 752) ;    f^ig^  impri- 
and  if  such  imprisonment  is  unjustifiable  it  will  amount  to  a  f^se  impri-    gonment. 
aonment  and  be  actionable.    An  arrest  or  imprisonment,  however,  is  not 
•confined  to  a  corporal  seizure.    "  If  a  person  send  for  a  constable  and 
giTe  another  in  charge  for  felony,  and  the  constable  tell  the  party 
•chaiged  that  he  must  go  with  him,  on  which  the  other,  in  order  to  prevent 
the  necesritj  of  actual  force  being  used,  expresses  his  readiness  to  go, 
and  does  actually  go,  this  is  an  imprisonment."  (Per  Abbott,  C.  J.,  in 
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False  im-  ^^  »  ^"^^  ^^^  ^^^  months  before  and  up  to  the  22nd  of 

prison-  August,  187 — ,  the  plaintiff  was  in  the  defendant's  employment 

mont  on  •  •    , 

a  charge  of  as  a  journeyman  pamter. 

felony.  2.  On  the  22nd  of  August,  187 — ,  the  plaintiff  came  to  work 


A  partial 
restraint 
will  not 
constitute 
an  impri* 
sonment. 

Classes  of 
defences  to 
action  for 
false  impri- 
sonment. 


1.  Akrxst 
IN  Exxcu- 

TICK  OF  A 

AVabraitt. 

Responsi- 
bility of 
sheriffs, 
constables, 
kc,  mak- 
ing an 
arrest. 

Of  justices 
issuing  a 
warrant  of 
arrest. 


Liability  of 
persons 
setting  the 
justice  in 
motion. 


Pococlc  V.  Morse,  By.  &  Mo.  321.)  But  though  there  need  not  be  an  actual 
seizure  of  the  person  to  constitute  an  imprisonment,  the  restraint  on  his- 
liberty  must  be  total.  A  partial  restraint,  as  by  preventing  a  person 
advancing  along  a  particular  pathway,  while  allowing  him  to  retire,  is 
not  enough.  {Bird  v.  Jones,  supra.)  It  may  be  taken  that  prima  facie 
any  imprisonment  of  another  is  unlawful  and  actionable,  and  it  lies  upon 
the  defendant  first  to  plead  and  then  to  prove  facts  justifying  the  im- 
prisonment ;  and  this  introduces  the  subject  of  defences  to  this  kind  of 
notion.  These  defences  may  be  briefly  adverted  to  under  two  heads  : — 
First,  where  the  defendant  justifies  on  the  ground  that  he  was  executing 
legal  process  ;  and  secondly,  where  the  defendant  cannot  plead  that  he 
was  actually  executing  a  warrant,  but  can  set  up  that  he  had  reasonable 
and  probable  cause  for  believing  that  the  plaintiff  had  committed  an 
offence  for  which  he  was  by  law  justified  in  arresting  him. 

Coming  to  the  first  of  these  heads  of  defence,  a  distinction  must  be  drawn 
between  the  subordinate  ministers  of  the  law,  as  constables  and  bailifb, 
and  those  who  set  them  in  motion.  The  law  may  be  stated  in  a  few  word» 
to  be  that,  where  sheriffs,  bailiffs,  or  constables  act  within  the  terms  of  the 
warrant  issued  to  them,  and  arrest  the  right  persons,  and  use  no  more 
violence  than  is  absolutely  necessary,  they  are  protected,  although  the 
warrant  is  in  some  respects  irregular,  and  may  even  have  been  issued 
without  jurisdiction.  (8ee  the  13  &  14  Vict.  c.  (il.  s.  19,  the  19  &  20  Vict, 
c.  108,  8.  60,  as  to  bailiffs  of  county  courts,  and  the  24  £dw.  2,  c.  44,  s.  6, 
ns  to  constables.)  With  respect  to  justices  issuing  the  warrant,  the  law  is 
otherwise.  If  a  justice  issues  a  warrant,  Jiaving  no  jurisdiction  in  the 
matter,  and  the  plaintiff  is  arrested  on  such  warrant,  the  constable  exe- 
cuting  the  same  is  free  from  responsibility,  but  the  justice  is  liable  in  an 
action  ;  but  if  the  justice  hare  jurisdiction,  he  can  only  be  made  liable 
in  an  action  by  the  plaintiff  alleging  and  proving  that  he  acted  mali* 
ciously  and  without  reasonable  and  probable  cause.  It  is  important  to 
bear  in  mind  that  where  a  justice  is  sued  for  anything  done  by  him  in 
his  office,  the  plaintiff  may  be  called  on  to  show,  as  conditions  precedent 
to  his  right  of  suing,  (a)  that  he  has  given  the  justice  one  month's  notice 
of  action ;  (h)  that  any  conviction  or  order  made  against  him  upon  the 
warrant  has  been  quashed  ;  and  it  is  also  important  to  remember  that 
the  justice  when  sued  can  tender  a  sum  of  money  as  amends,  and  raise 
all  the  defences  which  he  means  to  rely  on  by  the  general  plea  of  **  Not 
guilty  by  statute."  (See  the  11  &  12  Vict.  c.  44,  ss.  10,  11,  and  Addison 
on  Torts,  c.  15,  sec,  3.)  This  is  one  of  the  few  cases  where,  under  the  new- 
system  of  pleading,  this  general  mode  of  setting  up  a  defence  is  allowed. 
Where  the  justice  or  judicial  officer  has  not  acted  altogether  mero  mottt, 
but  has  been  in  the  first  instance  set  in  motion  by  another,  it  will  depend 
upon  a  number  of  circumstances  whether  such  person  is  liable  as  well  as 
the  justice  or  not.  No  doubt  if  he  acted  maliciously  and  without  reason- 
able and  probable  cause,  he  would  be  liable  in  damages  for  a  malicious^ 
arrest,  and  perhaps  for  a  malicious  prosecution ;  but  if  a  man  merely 
lays  a  complaint  before  a  justice  in  a  matter  over  wliich  the  justice  has- 
a  general  jurisdiction,  and  the  justice  grants  a  warrant  upon  which  the 
person  chu^ed  is  arrested,  the  party  laying  the  complaint  is  not  respon- 
sible for  a  false  imprisonment,  although  the  particular  case  is  one  in 
which  the  justice  had  no  authority  to  act.  {Girratt  v.  Marley,  1 
Q,  B.  18.) 
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as  Qsaal  in  the  defendant's  yard,  at  about  six  o'clock  in  the  Paise  im- 

moming.  priBonment 

3.  A  few  minutes  after  the  plaintiff  had  so  come  to  work,  the  of  felony. 
defendant's  foreman,  X.  Y.»  who  was  then  in  the  yard,  called 

the  plaintiff  to  him,  and  accused  the  plaintiff  of  having  on  the 
previous  day  stolen  a  quantity  of  paint,  the  property  of  the 
defendant^  from  the  yard.  The  plaintiff  denied  the  charge,  but 
X.  T.  gave  the  plaintiff  into  the  custody  of  a  constable,  whom 
he  had  previously  sent  for,  upon  a  charge  of  stealing  paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff 


So  far  attention  has  been  directed  to  the  class  of  cases  where  an  jr   Aaaxsr 
impritonment  isjnatified  on  the  ground  that  the  defendant  wfu  acting  in  ^r^HogTV 
the  execution  of  a  warrant,  but  in  certain  cases  a  man  is  justifietl  in   w. ««?!,-, 
anenting  another  although  he  is  not  the  holder  of  a  warrant  for  his  ^^  * 

ancst.  The  chief  of  these  cases  are  :  1.  Where  a  constable  has  reason  to 
believe  that  %ftlony  has  been  committed,  and  that  the  plaintiff  has  com- 
mitted it,  he  may  arrest  him  without  ?rarrant.  2.  Where  a  felony  has 
metmaUy  been  committed  and  there  is  reasonable  and  probable  cause  for 
belieTing  that  the  plaintiff  has  committed  it,  a  priyate  individual  may 
axrest  another  without  warrant.  3.  Either  a  constable  or  a  private  indi- 
vidual may  while  an  affray  is  going  on.  and  to  prevent  the  continuance 
of  a  breach  of  the  peace,  make  an  arrest.  4.  By  the  Malicious  Injuries 
to  Property  Act  (24  Sc  25  Vict.  c.  97,  s.  61)  it  is  provided  that  any  person 
found  committing  an  offence  under  that  Act  may  be  arrested  without 
warrant,  (a)  by  a  constable ;  or  {b)  by  the  owner  of  the  pro{)crty  injured, 
his  servant,  or  any  person  authorised  by  him,  as  the  occupier.  5.  Any 
person  found  committing  an  indictable  offence,  whether  a  felony  or  a 
misdemeanour,  in  the  night-time,  i.r.,  between  9  p.m.  and  6  a.m.,  may  be 
arrested  without  a  warrant.  6.  Vagrants  may  be  arrested  without  warrant.  Cases 
7.  8o  aiiT  person  guilty  of  riotous  or  indecent  behaviour  in  any  church  when  this 
or  chapeL  8.  By  the  2  &  3  Vict.  c.  47,  s.  54,  special  powers  are  given  is  justifi- 
to  the  metropolitan  police  to  arrest  persons  committing  numerous  offences  able. 
of  a  disorderly  kind,  enumerated  in  the  Act  vrithin  the  Metropolitan 
limits.  9.  Special  powers  of  arrest  are  also  given  by  the  Merchant 
iSripping  Acts  to  the  masters  of  passenger  ships.  (See  the  25  k  26  Vict, 
c.  €3,  s.  37.)  10.  A  bail  whenever  he  pleases  may  render  his  principal 
into  custody.  11.  By  the  Larceny  Act,  24  k  25  Vict.  c.  U6.  s.  103,  and  by 
the  Act  relating  to  the  coin,  24  df  25  Vict.  c.  99,  s.  31,  any  person  may 
arrest  a  person  committing  an  offence  against  either  of  these  Acts. 

12.  It  ia  lawful  to  restrain  the  liberty  of  a  dangerous  lunatic  without  any 
warrant  or  authority,  but  this  can  only  be  done  for  a  short  time.  The 
atatutea  8  &  9  Vict.  c.  10() ;  16  &  17  Vict.  c.  96,  establish  a  mode  of 
proceeding  with  respect  to  the  confinement  of  lunatics,  and  any  devia- 
tion from  it  will  render  the  detention  of  a  lunatic  a  false  imprisonment. 

13.  Manj  Acts  of  Parliament  under  which  railway  companies  are  incor- 
porated, authorise  an  officer  of  the  company  to  arrest  any  person  whose 
name  and  residence  shall  be  unknown,  and  who  8hall  commit  any  offence 
against  the  Act,  and  convey  him  before  a  justice  without  any  other  warrant 
or  aoUiority  than  that  given  by  the  Act.  Except  in  the  cases  enumerated, 
and  perhaps  one  or  t¥ro  other,  it  is  not  lawful  to  arrest  or  imprison  with- 
out a  warrant ;  thus  no  one  may  arrest  another  for  a  misdemeanour,  as 
peijniy  or  conspiracy  or  false  pretences,  without  a  warrant.  {Matthias 
V.  Biddmipk,  3  M.  &  G.  390.) 
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False  im-  was  given  into  custody,  and  authorised  and  assented  to  his 
priBooment  being  80  given  into  custody  ;  and  in  any  case,  X.  Y.,  in  giving 
of  felony,     him  into  custody,  was  acting  within  the  scope  and  in  the  course 

of  his  employment  as  the  defendant's  foreman,  and  for  the 

purposes  of  the  defendant's  business. 

5.  The  plaintiff,  upon  being  so  given  into  custody,  was  taken 
by  the  said  constable  a  considerable  distance  through  various 

streets,  on  foot,  to  the Police  Station,  and  he  was  there 

detained  in  a  cell  till  late  in  the  same  afternoon,  when  he  was 

taken  to  the Police  Court,  and  the  charge  against  him 

was  heard  before  the  magistrate  then  sitting  there,  and  was 
dismissed. 

6 .  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages, 
and  loss  of  credit  and  reputation,  and  was  thereby  unable  to 
obtain  any  employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  £ damages. 

Statement  of  Defence. 

Defence.  ^-  ^^^  defendant  denies  that  he  was  present  at  the  time  when 

the  plaintiff  was  given  into  custody,  or  that  he  in  any  way 
authorised  or  assented  to  his  being  given  into  custody.  And 
the  said  X.  Y.,  in  giving  the  plaintiff  into  custody,  did  not  act 
within  the  scope  or  in  the  course  of  his  employment  as  the 
defendant's  foreman,  or  for  the  purposes  of  the  defendant's 
business. 

2.  At  some  time  about  five  or  six  o'clock  on  the ,  being 

the  evening  before  the  plaintiff  was  given  into  custody,  a  large 
quantity  of  paint  had  been  feloniously  stolen  by  some  person  or 
persons  from  a  shed  upon  the  defendant's  yard  and  premises. 

8.  At  about  5*30  o'clock  on  the  evening  of  the  the 

plaintiff,  who  had  left  work  about  half-an-hour  previously,  was 
seen  coming  out  of  the  shed  when  no  one  else  was  in  it, 
although  his  work  lay  in  a  distant  part  of  the  yard  from,  and  he 
had  no  business  in  or  near,  the  shed.  He  was  then  seen  to  go 
to  the  back  of  a  stack  of  timber  in  another  part  of  the  yard. 
Shortly  afterwards  the  paint  was  found  to  have  been  stolen,  and 
it  was  found  concealed  at  the  back  of  the  stack  of  timber  behind 
which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was  given 
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into  ctustody,  he  was  aeked  by  X.  Y.  what  he  had  been  in  the  Paise  im- 
Aed  and  behind  the  stack  of  timber  for,  and  he  denied  having  pri«>nment 
been  in  either  jdace.    X.  Y.  had  reasonable  and  probable  cause  of  felony, 
for  suspecting  and  did  suspect  that  plaintiff  was  the  person 
who  had  stolen  the   paint,   and    thereupon  gave  him  into 
custody. 

Fabe  Impriaaninmt  on  the  Defefida?if8  Business  Premises. 

1.  The  plaintiff  is  a  milliner  and  dressmaker,  and  at  the  time  False  im- 
of  the  grievance  hereinafter  mentioned  was  in  the  defendant's  ordef^***^ 
employment.  dant's 

2.  The  defendant  is  a  draper,  carrying  on  his  business  at  P™°***<*- 
Nob.  8  and  9,  M.  Street,  in  C. 

8.  On  the  1st  of  October,  1875,  the  defendant  falsely  accused 
the  plaintiff  of  having  stolen  a  number  of  valuable  feathers,  and 
on  the  said  false  charge  he  caused  the  plaintiff  to  be  imprisoned 
in  a  private  room  in  his  business  premises  in  M.  Street 
aforesaid. 

4.  The  plaintiff  was  unlawfully  detained  and  imprisoned 
therein  for  several  hours,  and  was  not  liberated  until  the 
defendant  found  the  said  feathers. 

The  plaintiff  claims  :— 

£100  damages  for  the  said  false  imprisonment. 

AeUon  agamsi  a  Oovemor  of  a  Oaolfor  Detaining  a  Person  in 
Custody  after  the  Expvry  of  his  Term  of  Imprisonment 

1.  The  plaintiff  was  and  is  a  solicitor  residing  at .  Against  the 

2.  The  defendant  is  the  governor  of  the  Gaol,  in  f^for"*' 

the  OOnnty  of  .  detaining 

3.  On  the day  of ,187—,  the  plaintiff  was  arrested  ^^the 

on  a  writ  of  attachment  for  non-payment  of  money,  and  on  that  expiry 
day  was  committed  to  the  custody  of  the  defendant.  MntTnce 

4.  He  remained  in  such  custody  until ,  187 — ,  when  by 

force  of  the  statute  in  that  behalf,  he  became  and  was  entitled 
to  be  discharged,  and  could  not  by  law  be  detained  in  custody 
any  longer,  as  the  defendant  had  notice. 

5.  There  was  then  no  other  detainer  against  the  plaintiff  to 
cause  him  to  be  detained  longer  in  custody,  as  the  defendant 
well  knew. 

6.  The  plaintiff  on  the day  of ,  18—,  gave  notice 
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fxsooxovs  lancAiB. 


Against 
governor  of 
a  gaol  for 
detaining 
plaintiff 
after  the 
expiry 
of  his 
sentence. 


in  writing  to  the  defendant,  and  demanded  his  discharge  from 
custody,  but  the  defendant  wrongibllj  and  maliciously  kept  and 

detained  the  plaintiff  in  custody  and  imprisoned  him  until ^ 

when  the  plaintiff  obtained  his  discharge  by  an  order  of  the 
judge. 

7.  In  consequence  of  the  premises  the  plaintiff  was  greatly 
injured  and  suffered  in  his  health,  and  was  put  to  expense  in 
applying  to  the  Court  to  obtain  his  discharge,  and  was  other- 
wise damnified. 

The  plaintiff  claims  £500  as  damages. 


Claim  for 
personal 
injuries 
caused  by 
a  savage 
dog. 

The  gist  of 
the  action 
the  keep- 
ing with 
knowledge 
of  the 
ferocity. 


What 
amounts  to 
such  know- 
ledge. 


FerooiouB  Animalg  (a). 

Action  for  Injury  dotie  hy  Bite  of  a  Ferocious  Dog, 

1.  The  plaintiff  is  a  post-office  letter-carrier.    The  defendant 
is  the  landlord  of  the  Pump  Inn,  at  B.,  in  the  county  of . 


{a)  The  owner  of  an  animal  which  is  ordinarily  vicious,  as  a  lion  or  a 
bear,  is  liable  generally  for  its  acts  of  ferocity,  for  he  is  bound  to  keep  it 
secure  at  his  peril ;  but  the  owner  of  a  domestic  animal,  as  an  ox  or  a 
dog,  is  only  liable  if  he  knows  that  the  animal  is  accustomed  to  do  mis- 
chief. {It.  V.  Ilvggint^  2  Ld.  Kaym.  1583.)  The  gist  of  the  action  is  not 
the  negligent  keeping,  but  the  keeping  at  all  with  knowletlge  of  the 
mischievous  propensity.  {May  v.  Bnrdett^  9  Q.  B.  101  ;  Jackson  v. 
SniithJton,  15  M.  &  W.  563.)  The  essential  ingredients  in  an  action 
against  the  owner  of  a  dog  or  other  domestic  animal  which  has  injured  a 
man  or  woman,  are — 1.  that  the  defendant  knew  the  animal  was  vicious ; 

2.  that  after  this  knowledge  he  continued  to  keep  the  animal ;  and 

3.  that  it  inflicted  an  injury  uix>n  the  plaintiff.  £lnowledge  of  the 
vicious  nature  of  the  animal  need  not  be  brought  home  to  the  defendant 
]>er8onally  ;  knowledge  by  a  servant  who  has  charge  of  the  dog  is  enough 
{Baldwin  v.  (hgella,  L.  R.  7  Ex.  326 ;  Applebee  v.  Percy,  L.  R.  9  C.  P. 
647 ;  Gladnmn  v.  Johnson,  L.  J.  36  C.  P.  153) ;  and  as  to  the  extent  of 
the  defendant's  knowledge  of  the  animal's  viciousness  it  need  not  be 
shown  that  he  knew  the  animal  had  actually  bitten  anyone  before.  It  is 
sufficient  if  it  has  evinced  a  savage  disjwsition,  as  by  flying  at  anyone 
and  attempting  to  bite.  {Worth  v.  ailling,  L.  R.  2  C.  P.  1.)  The  fact 
that  the  defendant  has  warned  another  to  beware  of  the  dog  is  evidence 
that  he  knew  it  had  a  vicious  disposition.  (Judge  v.  Cox,  1  Stark.  285.) 
The  defendant  is  liable  though  the  animal  is  not  really  his  property,  if  he 
knowingly  harbours  it  on  his  premises ;  but  where  a  defendant  had  done 
all  that  was  reasonable  to  get  rid  of  a  stray  dog  which  had  come  on  to  his 
premises,  he  was  held  not  liable  for  an  injury  done  by  it.  {Smith  v. 
(rreut  Eastern  Mail.  Co.s  L.  R.  2  C.  P.  4.)  A  person  who  keeps  a  vicious 
animal  about  his  premises,  except  for  the  purpose  of  protecting  his  pro- 
perty, which  he  is  entitled  to  do  {Brock  v.  Copeland,  1  Esp.  203),  is 
responsible  though  he  has  taken  every  precaution,  as  he  fancies,  to  pre- 
vent its  escaping  and  doing  mischief.     {Jones  v.  Perry,  2  Esp.  482.) 
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2.  Dming  the  month  of  August,  1877,  the  defendant  kept  a  claim  for 
certain  mastiff  dog  in  and  about  his  said  inn.  pereonal 

3.  The  said  mastiff  dog  was  of  a  fierce  and  mischieTons  caased  by 
natare,  as  the  defendant  well  knew.  *  savage 

4.  On  or  about  the  16th  of  August,  1877,  and  while  the 
defendant  kept  the  said  dog  with  the  knowledge  aforesaid  of  its 
fierce  and  mischieyous  nature,  the  plaintiff*  had  occasion  in  the 
coarse  of  his  duty  to  come  on  to  the  defendant's  premises,  where- 
upon he  was  attacked  and  severely  bitten  by  the  said  dog. 

5.  In  consequence  of  the  bite  and  injuries  received  the 
plaintiff  [^here  stats  the  damwje]. 

The  plaintiff  claims  £50  damages. 


ataiemmt  of  Defence. 

1.  The  defendant  is  not  the  owner  of  the  mastiff  dog  men-  Defence. 
doned  in  the  2nd  paragraph  of  the  plaintiff's  statement  of 
claim,  nor  did  he  during  the  month  of  August,  1877,  or  ever 

Jceep  the  said  dog  on  his  premises. 

2.  The  said  dog  is  not  of  a  fierce  and  mischievous  nature. 

8.  If  the  said  dog  be  of  a  fierce  and  mischievous  nature,  the 
defendant  says  that  at  the  time  of  the  grievance  complained  of 
the  statement  of  claim  he  was  not  aware  of  the  fact. 

4.  The  defendant  denies  the  allegations  contained  in  the 
th  paragraph  of  the  statement  of  claim. 

5.  The  defendant  further  says  that  if  the  occurrence  men- 
in  the  4th  paragraph  ever  took  place,  the  plaintiff  at  the 

was  a  trespasser  upon  the  defendant's  premises. 

6.  The  defendant  does  not  admit  the  allegations  contained 
the  5th  paragraph  of  the  statement  of  claim. 


Action  for  Injury  done  to  Sheei)  ly  a  Dog.  9^^™  ^^^ 

•'■'•'  J.      u  a  injury  done 

1.  The  plaintiff  and  the  defendant  were  at  the  time  of  the  ^  "^^^P 

^  by  a  savage 
dog. 

O^mer  of 

llioagh  a  man  cannot  recoTer  damages  for  an  injury  done  to  himself  sheep  or 

^  a  ferocious  dog,  unless  he  can  prove  that  its  master  knew  of  its  cattle  can 

toodty,  the  owner  of  sheep  or  cattle  can  recover  for  any  injury  done  to  recover  for 

^dieep  and  cattle  (including  in  this  term,  horses  and  marcs,  and  per-  injaiy  done 

^"f*  pigs),  without  ayerring  or  proving  any  such  scienter^  as  it  is  phrased,  to  them 

^  IS  provided  by  the  28  k  21)  Vict.  c.  <K),  to  which  the  pleader  is  without 

irfened.  proof  of 

scienter. 
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Claim  for     grievance  hereinafter   mentioned    tenant   fiumeiBy  oocapying 

j^i^^*>°«  adjoining  forms  at  C,  in  the  connty  of . 

byagayage       ^*  Donng  the  night  of  the  Ist  of  May,  1876,  a  dog  which 


dog. 


was  kept  by  the  defendant  upon  his  premises  broke  on  to  the 
plaintiff's  land  and  made  an  attack  upon  a  flock  of  the  plain- 
tiff's sheep  and  lambs  which  were  therein. 

8.  Several  of  the  said  sheep  and  lambs  were  worried  and 
much  injured  by  the  defendant's  dog,  and  in  consequence  the 
plaintiff  has  suffered  considerable  loss. 

The  plaintiff  claims  £30  damages. 


What 

amounts  to 
fraud. 


Fraudulcn 
miurepre- 
Bentation 
of  an  agent. 


Fraud  (a). 
See  Misrepresentation. 

Far  Precedents  of  Defences  and  Bej)lies  on  the  Crroimd  of  Frauds 
seepp,  106,  335,  343,  891,  564—5,  584,  642—8. 


{a)  The  defence  of  fraud  is  available  where  there  has  been  some  ooo- 
cealment  or  deception  practised  bj  the  plaintiff  with  respect  to  the  Tery 
transaction  in  question.  Where  a  franaulent  representation  constitutes 
the  alleged  fraud  it  must  be  on  a  matter  which,  in  the  case  of  airapie 
contract,  was  substantially  the  consideration  for  the  agreement.  {Malla- 
lieu  Y.  Hodgson,  20  L.  J.  Q.  B.  389  ;  Panama,  tfc,  Mail  Co,  t.  limmtdg, 
L.  R.  2  Q.  B.  580.)  If  the  plaintiff  has  represented  that  a  certain  fMct  or 
state  of  things  exists,  knowing  nothing  on  the  subject,  and  such  a  fact  or 
state  of  things  does  not  exist,  this  will  vitiate  the  agreement.  (BrkM  r, 
JiumeM,  32  L.  J.  Q.  B.  204  ;  I>van4  v.  Minonds,  22  L.  J.  C.  P.  211.)  A 
vendee  of  a  term,  represented  that  •  wanted  it  for  a  respectable 


person,  and  it  turning  out  that  such  person  was  not  respectable,  it 
held  that  this  was  a  good  defence  to  an  action  for  not  deliveiing 
sion.  {Canhavi  v.  Barry,  24  L.  J.  C.  P.  100.)  Fraud  may  consist  in 
allowing  a  person  to  continue  under  a  mistake  affecting  his  estimate  of 
the  value  of  the  property.  (JLUll  v.  Gray,  1  Stark.  434.)  But  mere 
concealment  by  tne  plaintiff  of  a  defect  in  a  chattel  will  not  aroid  a 
contract  where  a  person  is  under  no  obligation  to  disclose  it.  (SiMth  t. 
Hughes,  L.  K.  6  Q.  B.  597.)  If  the  maker  of  a  chattel  makes  it  with 
such  a  defect  as  to  render  it  worthless,  but  the  defect  is  patent,  and  the 
person  for  whom  it  is  made  have  an  opportunity  of  inspecting  it  before 
it  is  delivered,  the  maker  is  not  guilty  of  a  fraud  if  he  do  not  point  oot 
the  defect.  {Ilorstfall  v.  Thomas,  31  L.  J.  Ex.  322  ;  but  Beeper  Oock- 
burn,  in  Smith  v.  Hughes,  nhi  supra,  005.)  Knowingly  permitting  a 
person  to  remain  under  a  misrepresentation  made  by  a  stranger  wiU 
vitiate  the  contract.     {Pilmore  v.  Hood,  5  N.  C.  97.) 

Fraud  on  the  part  of  an  agent  in  the  course  of  his  principal's  bnsines 
will,  as  a  general  rule,  vitiate  a  contract.  (Banrick  v.  English  J§M 
Stock  Bank,  L.  R.  2  Ex.  259,  Ex.  Ch. ;  Mackny  v.  Commercial  Bank  tf 
New  Brunsfdck,  L.  R.  5  P.  C.  394.)  And  where  the  agent  knowingly 
allowed  ihe  defendant  to  purchase  a  picture  under  the  erroneons  ta^ef 
that  it  had  been  in  the  possession  of  an  eminent  collector,  the  defence  of 
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Freight. 
See  Bilh  of  Ladiiuf — Carriers — Charierpariy, 


GK>od8. 

See  Sale  of  Goods, 


Goodwill  (a). 


Action  an  a  contract  of  Sale  of  Ooodmll,  Stock,  Lease  of 

Premises,  Ac. 

1.  On  or  about  the day  of ,  1877,  the  defendant  Claim  for 

contracted  with  the  plaintiff  to  purchase  from  him  for  £475  ^^^^^^^^nt 
ihe   goodwill  of  a  tobacco  buBiness  then  carried  on   by  the  to  take  and 

jdaintiff  at ,  in  the  county  of ,  with  the  fixtures  and  J?L^^m  * 

fittings  of  the  said  business,  and  the  lease  of  the  premises.  &c. 

2.  In  pursuance  of  such  contract  the  defendant  then  paid  to 
the  plaintiff  the  sum  of  £40  in  part  payment  of  the  purchase 
money,  and  promised  to  pay  the  plaintiff  on  the  25th  March 

fnuid  to  an  action  by  the  principal  for  the  price  of  the  picture  was  sus- 
taiiied.  (HtU  v.  Gray,  1  Stark.  434.)  Where,  however,  the  agent  in  the 
comie  of  n^ociations  for  letting  a  house  to  the  defendant  denied  the 
foMieaat  ot  a  nuisance  of  which  he  was  ignorant,  but  which  the  plaintiff 
(the  principal)  knew  of,  the  plea  of  £raud  was  held  not  supported. 
(Ofnife^t  T.  Ihwket  6  M.  &  W.  358.  Bee  MisrepraerUationy  Guarantee— 
Mtmramtef  Defences  in  Actiomt  on,) 

(tf )  **  The  goodwUl  of  a  business  comprises  all  the  advantages  that  may 
be  deriTed  from  the  purchasers  holding  themselves  out  to  the  public  as 
the  penoDs  intererted  in  that  business,  which  has  been  identified  with 
the  name  of  a  particular  firm.  Therefore,  though  it  is  well  settled  that 
ft  «le  of  ft  goodwill  does  not  imply  a  contract  on  the  part  of  the  vendor 
not  to  set  up  again  in  a  similar  business,  he  is  not  at  liberty  to  hold  out 
to  the  pabbc  that  he  is  continuing  the  same  business  by  using  the  name 
of  the  old  finn,  even  though  his  own  name  may  be  the  only  one  that 
ftppeftied  in  that  firm."  Wood,  V.C.  (now  Lord  Hatherley),  in  Churton 
T.  DmMku,  28  L.  J.  Chan.  841.  It  is  usual  for  the  vendor  of  a  goodwill 
ly  to  agree  not  to  carrr  on  a  similar  business  within  an  agreed 
;  and  Uiia  contract,  though  one  in  restraint  of  trade,  can  be 
i  hw  action  or  injunction  if  it  is  based  upon  good  consideration 
«a^  made  by  deed. 
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Action  for  ^^  P^st  the  farther  Bam  of  £435,  being  the  balance  of  the 

breach  of  said  parchase  money. 

totokeand      8.  The  defendant  also  agreed  on  the  said  ,  1877,  to 

pay  for  a  purchase  the  stock-in-trade  on  the  said  premises  at  prices  to 

jfooilwill  • 

4c.  *  be  thereafter  agreed  on  by  valuers,  to  be  appointed  by  the 
plamtifF  and  defendant  respectively,  and  to  complete  the  pur- 
chase of  the  goodwill  of  the  business  and  lease,  and  the  said 
stock-in-trade  aforesaid,  on  the  25th  of  March  last  past. 

4.  The  defendant  omitted  to  complete  the  said  agreement 
at  the  time  named,  and  refused  subsequently  to  complete  it 
at  all. 

5.  In  consequence  of  the  default  by  the  defendant,  and  his 
refusal  as  mentioned  in  the  last  2)aragraph,  the  plaintiff  was 

compelled  on  the day  of ,  1877,  to  sell  the  goodwill 

of  the  said  business,  and  lease  of  the  said  premises,  and  also  the 
said  stock-in-trade,  for  the  sum  of  £425.  The  plaintiff  also 
paid  out  of  the  said  sum  of  £425  ccrtam  outgoing  for  gas  and 
claims  amounting  to  £63,  which  the  vendee  from  the  plaintiff 
on  the  said  re-sale  insisted  and  stipulated  that  the  plaintiff 
should  j>ay. 

G.  All  conditions  were  fulfilled,  and  all  times  elapsed^  before 
this  action  necessary  to  entitle  the  plaintiff  to  be  jMiid  the  sum 
of  £150,  the  loss  sustained  by  the  plaintiff  in  consequence  of 
the  defendant's  default  to  complete  his  said  purchase,  but  the 
defendant  has  not  paid  the  said  £150  or  any  part  thereof. 

The  plaintiff  claims  : — 


Siafemetit  of  Defence. 

1.  The  defendant  does  not  admit  he  entered  into  the  contract 
mentioned  in  the  Ist  paragraph  of  the  statement  of  claim  or 
any  contract. 

2.  In  answer  to  the  2nd  paragraph  of  the  claim,  the  defend- 
ant says  that  on  or  about ,  1877,  he  lent  and  advanced  to 

the  plaintiff  the  sum  of  £40  on  an  agreement  that  the  same 
should  be  repaid  on  demand  ;  but  save  as  aforesaid,  the 
defendant  denies  the  allegations  contained  in  the  2nd  pan- 
graph. 

3.  The  defendant  denies  each  and  every  the  all^ations  con- 
tained in  the  3rd  and  4th  paragraphs  of  the  claim. 
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4.  The  defendant  does  not  admit  the  allegations  contained  in  Action  for 
the  5th  paragraph  or  any  of  them.  breach  of 

^      o    Mr  y  agreenieiit 

5.  The  defendant  further  sajs  that  if  the  said  contract  was  to  take 
entered  into  by  him  he  was  induced  to  enter  into  it  by  the  f^^  i**^  , 

•^  for  a  good- 

fraadnlent  misrepresentations  of  the  plaintiff.  win,  &c 

6.  The  plaintiff,  with  intent  to  deceive  the  defendant,  repre-  Miarepre- 
aented  to  him  that  the  takings  of  the  said  business  had  averaged  ^^^^^^^"^ 
dming  the  past  year  from  £28  to  £30  a  week. 

7.  The  takings  of  the  said  business  had  not  averaged  during 
the  past  year  from  £28  to  £30  a  week,  or  anything  like  that 
sum,  as  the  plaintiff  at  the  time  of  making  the  representation 
heroin  before  stated  well  knew. 

8.  As  soon  as  the  defendant  discovered  the  said  misrepresen- 
tation, he  avoided  the  said  contract,  and  he  has  never  received 
any  benefit  under  the  same. 

And  by  way  of  counter-claim 

The  defendant  repeats  the  allegations  contained  in  the  2nd 
paragraph  of  the  statement  of  defence,  and  claims 
£40  as  money  lent  to  the  plaintiff. 


G-uarantee  (^'. 

Aetian  an  a  Chuirantee  to  Indemnify  Agaimt  Misconduct  of  a 

Servant, 

1.  The  plaintifib  are  brewers  carrying  on  their  business  Claim  ou  a 
at ,  under  the  firm  of  N.,  G.  and  Co.  foTSty 

_ of  a  aer. 

vant. 

(a)  A  guarantee  is  a  contract  to  answer  for  the  payment  of  a  debt,  or  . 

theperfonnaiice  of  a  duty  by  another  person.  Contract  ot 

The  Statute  of  Frauds  (29  Car.  2,  c.  H),  s.  4,  provides  inter  alia  that  no   guarantee 
ictioii  ahkU  be  brought  whereby  to  charge  the  defendant  on  any  special   ™V^^ 
promifle  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person   e'^^Jdenoed 
unlflM  the  agreement  on  which  such  contract  shall  be  brought  or  some    "^  wnting. 
memasandnm  or  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  or  some  other  person  thereunto  by  him 
UwfuUy  authorised. 

It  having  been  held  in  numerous  cases  that  written  and  signed  memo- 
randa, parporting  to  be  guarantees,  were  of  no  legal  effect,  in  consequence 
of  no  oonstdcaration  appearing  either  by  express  words  or  \yj  necessary  in- 
ference in  writing,  and  from  the  nature  of  the  contract  such  considera- 
tion haying  rarely  appeared,  it  was,  doubtless  with  a  view  to  prevent 
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Claim  on  a 
gnaimntee 
for  honesty 
of  a  ser- 
Tant. 

But  the 
considera- 
tion need 
not  appear 
on  the 
writing. 


2.  In  the  month  of  March,  1872,  M.  N.  was  desirous  of 
entering  into  the  employment  of  the  pUuntiflb  as  a  traveller  and 


The  essen- 
tial charac- 
teristic of 
the  contract 
of  guaran- 
tee. 


The  i)ro- 
raise  muKt 
l>e  nindc  to 
the  original 
creditor. 


(^I^uarautees 
giYen  to  a 
tirm  in- 
validated 
by  any 
change  in 
the  firm. 


the  fnxiuent  failures  of  justice  arising  from  the  cause  just  ezplainedf  at 
length  enacted  bj  the  19  k  20  Vict.,  c.  97,  s.  3,  that  no  socb  promise 
should  be  deemed  invalid  bj  reason  only  of  the  considenitioin  lor  rach 
promise  not  appearing  in  writing  or  by  necessaiy  inference  from  a 
written  document. 

There  arc  some  agreements  which  at  first  glance  present  featnje» 
strongly  resembling  guarantees,  but  which  do  not  really  poflBesa  the  e«en« 
tial  character  of  tluit  contract,  which  is,  that  there  must  oe  a  third  person 
primarily  liable,  and  then  the  guarantor  promises  the  creditor  that  if  the 
debtor  will  not  pay  he  (the  guarantor)  will.    Therefore,  if  the  promise  is- 
giTcn  in  terms  implying  the  acceptance  of  a  sole  liabilitj,  as  where  A.  says- 
to  a  trader  with  regard  to  goods  supplied  to  B.,  ^*  I  mil  see  you  paid" 
and  the  price  of  the  goods  is  charged  to  A.,  this  is  not  a  gnaimntee,  a» 
would  be  a  promise  that  if  B.  did  not  pay  A.  would.    So  where  the  pro- 
mise involves  an  extinction  of  the  onginal  debt,  or  a  transfer  of  it  to 
the  promissor.    Thus,  where  before  the  partial  abolition  of  imprisonment 
for  debt,  and  when  arrest  on&ca.sa.,  followed  by  discharge  oz  the  djA/tar 
from  prison,  put  an  end  to  the  claim  against  him,  if  a  person  promised  the 
creditor  that  he  would  pay  the  debt  if  the  debtor  were  discharged,  this 
was  no  guarantee,  because  there  was  no  person  primarily  liable  after 
the  promise  was  made.    ( Goodman  v.  CTiase,  1  B.  Jlc  Aid.  297.)    The  doc- 
trine is  very  clearly  laid  down  in  Monntgtfphen  v.  I^hewutn  (L.  £.  7 
Q.  B.  19(;  (Ex.  Ch.)  affirming  L.  R.  7  H.  L.  17).    It  is  there,  moreorer, 
laid  down  that  the  fact  of  the  original  liability  ceasing  does  not  take 
away  its  character  of  a  guarantee  from  the  defendant's  promise,  and 
that  it  is  8utlicient  to  give  it  this  character  if  the  original  or  primarr 
debtor  continues  liable  during  any  time  after  the  contract  is  maae. 

The  promise  must  be  made  to  the  original  creditor.  (JEagtwood  v. 
Kenyon,  11  Ad.  &  E.  438;  Header  v.  Kingham,  32  L.  J.  C.  P.  103.) 
Therefore  a  promise  by  A.  to  a  County  Court  bailiff  about  to  arrest  B..  a 
debtor,  on  a  warrant  of  commitment,  that  if  he  would  not  arrest  him  he 
would  pay  the  creditor,  or  surrender  B.  on  a  given  day,  was  held  in 
the  last-mentioned  case  not  to  he  within  the  statute. 

The  agreement  to  be  answerable  for  the  payment  of  goods  sold  by  a 
del  credire  agent  to  his  customers  is  not  within  the  above  provision,  for 
although  it  may  eventuate  in  a  liability  to  pay  the  debt  of  another,  thit 
is  not  the  immediate  object  of  his  promise.  {Coittourier  ▼.  Htutir^  8  Ex. 
40;  22  L.J.  Ex.97.) 

Tlie  names  of  both  parties  to  the  contract  of  guarantee  must  appear  in 
the  note,  though  the  signature  of  the  guarantor  only  is  necessary.  ( Wi' 
luifM  V.  Lake,  29  L.  J.  Q.  H.  1.) 

Though  the  consideration  can  now  be  shown  by  i)arol,  yet  the  promitt 
must  appear  in  the  instrument  without  reference  to  extrinsic  mcti  or 
arrangements.    {Ilolmeit  v.  Mitchell,  28  L.  J.  C.  P.  301.) 

By  19  ic  20  Vict.,  c.  97,  s.  4,  no  promise  to  answer  for  the  debt,  defiiolt. 
or  miscarriage  of  another  made  to  a  person,  or  two  or  more  persons,  or 
to  one  person  trading  under  the  name  of  a  firm — and  no  promise  to  answer 
for  the  debt,  &c.,  of  such  firm,  persons,  or  person,  so  trading — shall  be 
binding  on  the  maker  in  respect  of  anything  done  or  omitted  to  be  doW 
after  a  change  in  any  one  or  more  of  the  firm  or  i>er8ons  so  trading,  unktf 
the  intention  that  the  promise  shall  continue  to  bind,  notwithstandiof 
such  change  shall  appear  by  express  stipulation  or  by  necessary  implicatioB 
from  the  nature  of  the  firm  or  otherwise. 
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collector,  and  it  wa8  agreed  between  the  plaintifiB  and  the  de-  (^Kianntee 
fendants  and  M.  N.  that  the  plaintiffs  should  employ  M.  N.  <^n£ct  of 
apon  the  defendants  entering  into  the  gaarantee  hereinafter  aserrant 
mentioned. 

3.  An  agreement  in  ^\Titing  was  acoordinglv  made  and 
entered  into  on  or  about  the  SOtii  of  March,  1872,  between  the 
plaintiflb  and  the  defendants,  whereby  in  consideration  that  the 
plflintiflb  would  employ  M.  N.  as  their  collector,  the  defendant 
agreed  that  he  would  be  answerable  for  the  due  accounting  by 


Dqfemeei.'] — 1.  A  denial  that  there  was  a  binding  contract. — 
Such  a  defnice  shoald  state  on  what  ground  the  vaJidity  (3  the  contract 
was  impiigned,  as  that  there  was  no  sufficient  writing  within  the  Statute 
of  Franda,  as  amended  by  19  &  20  Vict.  c.  97,  or  that  there  was  no  con- 
sidentkm  for  the  promise. 

3.  Concealment  of  material  particulars  by  the  principal  (i.  e,,  semble 
the  creditor)  at  the  time  the  contract  was  made. — ^The  duty  of  the  prin- 
cipal, i. «.,  what  he  is  bound  to  disclose,  is  aJways  a  question  for  the 

}vrj,  subject  to  the  direction  of  the  judge.    The  duty  of  the  creditor   What  the 
tovrardfl  a  mrety  in  such  circumstances  is  laid  down  by  Lord  Ciunpbell,   creditor  is 
in  £b^milieM  r.  Watum  (12  CI.  Sc  F.  109).    He  says  a  surety  is  only   bound  to 
entitlled  to  the  disclosure  of  any  arrangement  that  may  exist  between  the   communi- 
debtor  and  creditor  that  may  make  his  position  different  from  what  he  cate. 
WDidd   reasonably  expect ;   and  hence,  if  a  person  undertakes  to  be 
responsible  for  a  cash  credit  given  to  a  customer  of  a  banker,  the  banker  is 
not  botind  voluntarily  to  communicate  that  the  intention  is  to  apply  the 
credit  to  an  old  debt  due  to  the  banker  by  the  customer.   And  see  North 
Srituh  Inwrance  Co.  y.  H4fyd,  10  Ex.  523 ;  24  L.  J.  Ex.  14,  in  which 
the  Ooort  adhered  to  Lord  Campbell's  opinion,  and  laid  down  that  the 
role  which  prevails  in  assurances  upon  ships  or  lives  that  all  material 
drciunstances  known  to  the  assured  must  be  disclosed,  though  there  be 
DO  fraud  in  the  concealment,  does  not  extend  to  the  case  of  guarantee. 
In  the  latter  case  the  concealment  to  vitiate  the  guarantee  must  be 
fiaodnlent. 

S.  Altention  of  the  position  of  parties. — ^Any  change  by  a  binding  The  effect 
agreement  in  the  relative  position  of  the    creditor  and  a   principal  of  change 
debtor,  whereby  the  latter  is  released  or  the  remedy  against  him  sus-   in  the  msi- 
pendedy  or  the   risk  of  the  surety  is  varied  without  his  assent,  will   tion  of^e 
discharge  the  surety  or  guarantor.   {Lemt  v.  Jone$,  4  B.  &  C.  606  and  615   debtor  or 
s. ;  Qr€Lfoe  v.  Jonet^  L.  B.  8  Ex.  81 ;  ^V\Uon  v.  Lloyd,  L.  R.  16  £q.  60.)    But   creditor 
if  the  rights  sffainst  the  surety  are  reserved,  the  latter  is  not  discharged. 
(jB^lesMi  T.  QiMiina,  L.  B.  7  C.  P.  9.)    The  alteration  of  the  liabilities 
cf  Uie  principal  debtor  by  statute  has  the  same  effect  as  by  agreement 
between  him  and  the  creditor.    {^Pybut  v.  Qibh,  6  E.  &  B.  902 ;    26 
L.  J.  Q.  B.  41.)    See  enactment  of  18  &  19  Vict.  c.  79,  s.  4,  cited  ante, 
p.  336,  as  to  effect  of  change  in  a  firm  on  liability  of  guarantor  of  debts 
dne  to  or  by  them. 

4.  Ihe  parting  with  or  loss  of  any  security  held  by  the  creditor  The  loss 
against  the  principal  debtor,  even  though  the  guarantor  may  not  have   by  the 
known  of  its  existence,  and  though  it  may  have  been  made  or  given   creditor 
sofaaeqaent  to  the  contract  of  guarantee,  will  discharge  the  guarantor  to  of  any 
the  extent  of  the  value  of  the  security.  security. 

And  neglecting  to  take  advantage  of  a  security  will  have  the  same 
effect  as  its  loss  in  this  reqiect  as  in  the  case  of  a  bill  of  sale  which  the  credi- 
tor neglects  to  register  or  enforce  in  the  event  of  anticipated  insolvency. 

z 
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Gtuttantee 
for  good 
conduct  of 
aaenraat. 


M.  N.  to  the  plamtifb  for,  and  the  due  payment  over  by  him  to 
the  plaintifb  of  all  moneys  which  he  should  receive  in  thdr 
behalf  as  their  collector. 

4.  The  plaintiflfe  employed  M.  N.  as  their  collector  accord- 
ingly, and  he  entered  upon  the  duties  of  such  employment,  and 
continued  therein  down  to  the  81st  of  December,  1878. 

5.  At  various  times  between  the  29th  of  September  and  the 
25th  of  December,  1878,  M.  N.  received  on  behalf  of  the  plain- 
tiff, and  as  their  collector,  sums  of  money  from  debtors  of  the 
plaintiffe  amounting  in  the  whole  to  the  sum  of  £950  ;  and  of 
this  amount  M.  N.  neglected  to  account  for  or  pay  over  to  the 
plaintiff  sums  amounting  in  the  whole  to  £227,  and  appro- 
priated the  last-mentioned  sums  to  his  own  use. 

6.  The  defendants  have  not  paid  the  last-mentioned  soma  or 
any  part  thereof  to  the  plaintifiBs. 

The  plaintiffe  claim : — 


Claim  in 
guarantee 
for  pay- 
ment of 
ent. 


Action  an  Gtiarantee  for  Payment  of  Rent 

1.  In  or  about  the  month  of ,  1877,  the  plaintiff  was 

possessed  of  the  messuage  and  premises  No. ,  in  the  city  of 

London. 

2.  One  Olara  M.  then  applied  to  the  plaintiff  to  let  to  her  the 
said  premises,  and  the  plaintiff  agreed  so  to  do  upon  the  terms 
hereinafter  mentioned,  and  upon  being  guaranteed  the  due  pay- 
ment of  the  rent  for  the  same. 

8.  The  defendant  then  requested  the  plaintiff  to  let  to  the 
said  Olara  M.  the  said  premises  upon  the  said  terms  hereinafter 
mentioned,  and  upon  his  entering  into  a  guarantee  in  the  words 
and  figures  following,  that  is  to  say 

"  Sir, — I  hereby  agree  to  guarantee  the  rent  of  £ on 

behalf  of  Miss  Clara  ML  "  Yours  truly,  0.  0." 

4.  Thereupon  the  defendant  signed  the  said  guarantee,  and 
in  consideration  thereof  and  of  the  premises,  the  plaintiff  let 

the  said  premises  to  the  said  Olara  M.  on  the of , 

1877,  at  the  rent  of  £22  lOs.  a  quarter,  to  hold  the  same  frtHn 
quarter  to  quarter  until  one  quarter's  notice  to  quit  on  either 
side  should  be  given. 

5.  The  said  Olara  M.  entered  into  possession  of  the  said 
premises,  and  became  tenant  to  the  plaintiff  on  the  terms  a£xe- 
said. 


OTABAJITJU.  339 

6.  On  the ,  1877,  the  smn  of  £22  lOs.  for  one  quarter's  Chuurantee 

rent  became  dne  afid  payable  to  the  plaintiff  from  the  said  Clara  men^S 
M.  in  respect  of  the  said  tenancy,  and  all  conditions  were  fnl-  rent 
fiOed,  and  all  things  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiff  to  maintain  this  action  for  the  same,  yet 
neither  the  said  Clara  M.  nor  the  defendant  has  paid  the  said 
£22  108,,  and  the  same  remains  unpaid. 

The  }rfaintiff  claims : — 

Statement  of  Defence, 

1.  The  defendant  as  to  the  3rd  paragraph  of  the  statement  of  Defence. 
claim  denies  that  the  said  allied  guarantee  is  either  legal  or  ^i^p^^^^^ 
sufficient  in  law  with  reference  to  the  Statute  of  Frauds. 

2  (a).  Between  the  1st  and  14th  September,  1877,  the  plain- 
tiff at  the  said  demised  premises  committed  a  series  of  assaults 
upon  the  said  Clara  M.  of  so  indecent  and  criminal  a  character  An  evic- 
as  to  wholly  prevent  the  said  Clara  M.  from  enjoying  or  occupy-  ^^^^ 
ing  the  said  premises,  and  also  to  amount  to  an  eviction  of  the 
said  Clara  M.  therefrom. 

AeUm  an  OxuuranUe  given  for  Rent  of  Farm  and  Be-delwert/  of 

Stock. 

1.  The  plaintiff  is  a  land-owner  residing  at  ,  in  the  Action  on  a 

comity  of ,  and  is  the  owner  of  a  farm  and  lands  called  "K."  1^^^©^ 

situate  at  M.  in  tiie  said  county.    The  defendant  B.  B.  is  a  rent  of 
fioimer  residing  at  N.,  in  the  aforesaid  county,  and  the  defend-  re^Xureiy 
SDt  O.  H.  N.  is  a  &rmer  residing  at  M.,  in  the  county  of  C.        of  stock. 

S.  On  or  about  the  18th  day  of  March,  1873,  one  Gt.  B.  and 
the  defendants  by  their  bond  became  jointly  and  severally 
bonnd  to  the  plaintiff  in  the  sum  of  £1000,  to  be  paid  by  the 
defendioits  to  the  plaintiff  subject  to  a  condition  thereunder 
written,  whereby  after  reciting  that  the  plaintiff  had  agreed  to  let 
to  the  said  O.  B.  from  year  to  year  a  farm  and  lands  called  H, 
situate  at  M.  aforesaid,  and  a  stock  of  700  heath-going  sheep  •  .  . 
and  that  the  said  sheep  were  delivered  to  the  said  G.  B.  on  the 


(a)  A  defence  to  this  effect  was  sanctioned  by  a  judge  at  Chambers. 
The  defanee  oriffinany  contained  a  series  of  paragraphs,  in  which  several 
acts  of  grofls  indecency  were  set  out  in  detaiL  They  were  all  struck  oat 
and  the  above  paragraph  sabstitnted. 

z  2 
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CKiarantee    nth  day  of  April,  1873,  and  consisted  of  the  number,  species, 
larmftDd     ^^^  quality  mentioned  in  the  schedule  annexed  to  the  said 
pe-deliveiy  bond.  .  .  .  And  that  it  had  been  agreed  that  the  said  G.  B.  oc 
the  defendants  should  enter  into  the  said  bond  for  the  re- 
delivery of  the  said  sheep  or  the  of&pring  thereof  in  manner 
therein  after  expressed,  the  condition  of  the  bond  was  declared 
to  be  that  if  the  said  G.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  did  and  should  at  the  determination  of  the  said 
tenancy  deliver  up  unto  the  plaintiff,  his  heirs,  &c.,  along  with 
the  said  farm  and  premises  the  like  number,  species  and  quality 
of  good  and  sound  sheep  as  were  delivered  to  the  said  G.  B. 
as  aforesaid,  and  of  the  same  stock  or  of  the  offspring,  breed, 
or  produce  thereof,  all  of  which  sheep  so  to  be  delivered  should 
be  and  had  been  regularly  going  heathed  and  depastured  upon 
the  heaths,  fells,  pastures,  and  commons  appurtenant  to  (lie 
said  farm  in  like  manner  as  the  said  stock  of  sheep  delivered  to 
the  said  G.  B.  as  aforesaid  were  then  heathed  and  depastured. 
....  And  in  case  the  said  stock  of  sheep  should  at  the  deter* 
mination  of  the  said  tenancy  be  reduced  or  deteriorated  in 
number,  quaUty,  or  value,  did  and  should  pay  to  the  plaintiff, 
his  heirs,  executors,  administrators,  or  assigns,  compensation 
for  such  deduction  or  deterioration,  to  be  ascertained  by  a  valua- 
tion  to  be  made  by  W.  N.  and  B.  0.  on  behalf  of  the  plaintiff,  and 
J.  L.  and  W.  E.  on  behalf  of  the  said  G.  B.,  and  did  and 
should  yearly  and  every  year  during  the  said  tenancy,  pay  or 
cause  to  be  paid  to  the  plaintiff,  his  executors,  &c.,  by  way  of 
rent  or  interest  for  the  said  sheep  the  sum  of  £85  in  two  equal 
half-yearly  payments  on  the  12th  day  of  May  and  12th  day 
of  November  in  each  year — then  the  said  bond  or  obligation 
should  be  void. 

3.  The  plaintiff  let  the  said  farm  and  lands  from  year  ta 
year  to  the  said  G.  B.,  and  the  said  stock  of  700  sheep,  and  the 
said  G.  B.  entered  the  said  farm  and  lands  and  took  possession 
of  the  said  sheep  in  accordance  with  the  terms  of  the  agreement 
recitjed  in  the  said  bond,  and  on  the  dates  therein  mentioned. 

4.  The  said  tenancy  of  the  said  farm  and  lands  was  deter- 
mined on  the  28th  day  of  March  last. 

5.  But  the  said  G.  B.  did  not  deliver  up  unto  the  plaintiff 
along  with  the  said  &rm  and  lands  the  like  number,  species,  and 
quality  of  good  and  sound  sheep  as  were  delivered  to  the  said 
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O.  B.  88  afbreeaidy  or  of  the  same  stock,  or  of  the  offspring,  Goarantec 
breed,  or  prodnce  thereof,  being  regularly  going  heathed  and  ^^^^ 
depastured  npon  the  heaths,  fells,  pastures,  and  commons  appur-  re-delivery 
tenant  to  the  said  fiomin  like  manner  as  the  said  stock  of  sheep  ^ 
delivered  to  the  said  Gt,  B.  as  aforesaid  were  then  heathed  and 
departiured. 

6.  And  fiailier,  although  the  said  stock  of  sheep  at  the 
detennination  of  the  said  tenancy  was  much  reduced  and 
deteriorated  in  numbers,  quality,  and  Talue,  the  said  Ot.  B.  has 
not  paid  to  the  plaintiff  or  his  assigns  compensation  for  such 
redaction  or  deterioration  which  has  been  ascertained  in  the 
manner  above  mentioned^  as  provided  by  the  said  condition  of 
the  Mdd  bond  to  amount  to  the  sum  of  £182. 

7.  And  lastly,  the  said  G.  B.  has  not  paid  to  the  plaintiff  or 
his  aasignB  tiie  sum  t)f  £16,  parcel  of  the  yearly  rent  of  £85, 
fixr  the  said  sheep  as  specified  in  the  said  condition,  although 
die  said  sum  is  due  fbr  rent  as  herein  mentioned  from  the  10th 
day  of  April,  1876. 

The  plaintiff  in  respect  of  the  aforesaid  breaches  has  sustained 
damages  to  the  amount  of  £H8,  and  claims  £1000  under  the 
said  bond. 

SUatmient  of  Defence, 

1.  The  defendants  admit  that  the  said  6.  B.  became  tenant  Defence. 
from  year  to  year  to  the  plaintiff  of  the  said  &rm  and  lands, 

bat  they  do  not  admit  the  other  allegations  in  the  8rd  paragraph 
of  the  statement  of  claim. 

2.  The  said  tenancy  was  determined  by  a  notice  to  quit  given 
fay  the  plaintiff  and  accepted  by  the  said  O.  B. 

8.  In  the  alternative  the  defendants  will  contend  that  on  That  terms 
or  about  the  10th  April,  1876,  or  at  some  other  time  in  the  ^^mT''^ 
said  year,  the  said  tenancy  was  duly  surrendered  by  operation 

of  law  (that  is  to  say),  by  the  said  O.  B.  giving  up  to  the 
plaintiff  a  part  of  the  said  demised  premises,  and  by  the  plaintiff 
flwniging  to  the  Said  G.  B.  the  residue  of  the  said  premises  with 
the  stock  of  sheep  then  on  the  &rm,  from  year  to  year,  on 
different  terms  and  at  a  different  rent. 

4.  The  defendants  will  also,  if  necessary,  contend  that  at  the 
time  of  the  termination  of  the  said  tenancy  the  condition  of 
the  said  bond  had  been  and  was  duly  performed. 
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Gaarantee        5.  After  or  on  the  determination  of  the  said  tenancy  a  part 

fgj^^l     only  of  the  said  demised  premises,  with  the  stock  of  sheep  then 

re-deliTory    on  the  same,  was  let  by  the  plaintiff  to  the  said  €r.  B.  from  year 

to  year,  at  a  less  rent  and  on  less  advantageous  terms  for  sheep^ 

DefeDoe.       fiurming  than  those  in  the  previous  tenancy,  and  also  on  the 

terms  that  the  said  O.  B.  should,  at  the  end  of  his  tenancy,  pay 

to  the  plaintiff  compensation  for  the  reduction  from  the  number 

of  700  sheep,  or  from  the  deterioration  of  the  said  sheep  in  the 

manner  mentioned  in  the  tenancy  mentioned  in  the  said  bond, 

and  that  till  the  expiration  of  such  tenancy  the  said  6.  B. 

should  not  be  liable  in  respect  of  any  of  the  matters  mentioned 

in  the  5th  and  6th  paragraphs  of  the  statement  of  claim. 

6.  The  defendants  will  also  contend  that  the  said  G.  B.  was^ 
the  principal  under  the  said  bond,  and  that  the  defendants  were 

TimegiYen  Sureties  only,  and  that  by  entering  into  the  new  agreement 
Vhtl"^^  or  tenancy  the  plaintiff  haa  given  time  to  the  said  G.  B.  to  per- 

6ma  the  condition  of  the  bojid^  and  that  the  defendants  are 

thereby  discharged  from  the  same. 

7.  The  defendants  deny  the  allegations  in  the  5th,  6th,  and 
7th  paragr^hs  of  the  statement  of  claim. 

8.  The  defendants  say  that  not  only  has  the  compensation 
not  been  ascertained  as  mentioned  in  the  6th  paragraph  of  the 
statement  of  claim,  but  also  that  the  plaintiff,  by  the  matters 
mentioned  in  the  3rd,  4th,  6th  and  7th  paragraphs  of  the 
statement  of  defence,  has  prevented  the  said  compensation  from 
being  ascertained,  and  that  by  reason  of  the  premises  and  the 
change  in  the  terms  of  the  tenancy,  the  position  of  the  de- 
fendants as  sureties  has  been  prejudiced,  and  they  are  discharged 
from  their  liability  under  the  said  bond. 

9.  If  necessary,  the  defendants  will  contend  that  they  had 
no  knowledge  of  the  matters  mentioned  in  the  8rd,  4th,  6th 
and  7th  paragraphs  of  the  statement  of  defence,  and  never 
assented  in  any  way  to  what  is  alleged  therein  to  have  taken 
place  and  been  agreed  upon  between  the  plaintiff  and  the  said 
G.  B. 

10.  The  defendants  wiU  also  contend  that  they  are  not  liable 
in  respect  of  any  rent  which  became  due  after  the  10th  day  of 
April,  1876,  and  they  say  that  any  rent  in  respect  of  which 
they  might  have  been  liable  has  been  duly  paid  to  the  plaintiff 
before  action  brought. 
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Beply. 

The  plaiiifciff  joins  iasae  on  the  defendants'  statement  of  Chiaiantee 
defenoe,  except  so  &r  as  the  same  contains  admissions.  farm  and 

re^deliyeiy 

Defence  (claim  not  set  out)  to  an  Action  on  a  Guarantee  given  hy 
the  Defmdants  that  certain  Bills  of  Exchange  would  be  duly 
paid. 

1.  The  defendants  say  that  the  said  alleged  guarantee  was  statement 
obtained  from  them  by  the  plaintiflb  nnder  the  following  circum-  ^^fefence 

,  •'         *  "  setting  out 

stances  and  not  otherwise,  that  is  to  say :  At  the  time  when  suppres- 
the  n^otiations  for  the  said  alleged  guarantee  were  first  com-  "^^^^ 
menced,  to  wit,  in  the  latter  part  of  the  month  of  March,  1877,  facte, 
the  plaintiflb  were  creditors  of  the  firms  of  K.,  Sons  &  Co.,  and  ^^^»  *^- 
H.  C.  respectively,  to  amounts  very  largely  exceeding  the  sums 
for  which  the  defendants  afterwards  gave  the  said  alleged 
goarantee,  and  the  plaintiffs,  who  had  traded  with  the  said 
firms  for  many  years,  had  become  possessed  of  information  and 
acquainted  with  &cts  concerning  the  said  firms  which  tended 
to  and  did  discredit  them  and  rendered  their  solvency  a  matter 
of  grave  doubt.  The  said  information  and  &cts  were  material 
to  be  known  by  the  defendants  for  the  purpose  of  fairly  esti- 
mating the  rii^  proposed  by  the  plaintiff  to  them  to  be  taken 
mider  the  said  guarantee.  The  defendants  had  then  no  know- 
ledge of  or  acquaintance  with  the  said  firms  or  either  of  them, 
nor  had  they  the  information,  nor  were  they  acquainted  with 
the  feycts  hereinbefore  referred  to,  nor  had  they  the  means  of 
aoqniring  such  information  or  ascertaining  such  &ct8,  as  the 
plaintifb  then  well  knew.  During  such  negotiations  the  plain- 
tifb  omitted  to  disclose  the  said  information  and  facts  to  the 
defendants,  and  unduly  and  un&irly  suppressed  the  same,  and 
Tei»re8ented  to  the  defendants  that  the  said  firms  were  of  un- 
dcmbted  solvency  and  had  never  had  their  bills  renewed,  and 
that  the  guarantee  was  required  and  was  to  be  used  solely  to 
enable  the  plaintiflb  to  carry  out  certain  arrangements  for  sup- 
plying to  the  said  firms  larger  quantities  of  goods  on  credit 
Aan  they,  the  plaintiffs,  had  previously  been  in  the  habit  of 
nippiying. 

2.  On  the  27th  March,  1877,  the  defendants,  being  then 
ignoranty  as  before  stated,  of  the  matters  as  to  which  they 
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Statement  charge  a  suppression  against  the  plaintiflfe,  and  believing  the 
settingoat  Statements  so  made  by  the  plaintiflfe  as  aforesaid  to  be  true, 
sapprai-  and  relying  on  their  expressed  intention  to  supply  further  goods 
^JJjJlul  to  the  said  firms  on  credit,  agreed  to  guarantee  the  bills  in  the 
<Msti,  statement  of  claim  mentioned. 

fraud,  &c.  ^  Within  a  few  days  afterwards  the  defendants  discovered 
(as  the  &ct8  were)  that  at  the  time  of  the  said  negotiations  the 
said  representations  of  the  plaintiflfe  were  untrue,  and  that  the 
said  finns  were  not  then  solvent,  one  of  them  having  already 
called,  or  being  about  to  call,  a  private  meeting  of  their  cre- 
ditors in  consequence  of  their  inability  to  pay  their  debts,  and 
the  other  being  on  the  eve  of  bankruptcy,  and  further  that  the 
bills  of  K.,  Sons  &  Co.  and  H.  C.  had  been  previously  renewed, 
and  that  the  guarantee  had  not  been  required  for  the  purpose 
for  which  the  plaintiflfe  represented,  the  plaintiflfe  having  made 
no  arrangements  for  supplying  and  not  having  supplied  any 
larger  or  further  quantities  of  goods  on  credit  to  the  said  firms. 

4.  The  plaintiflfe  suppressed  the  matters  hereinbefore  men- 
tioned, well  knowing  (as  the  facts  were)  that  they  were  material 
for  the  purpose  of  enabling  the  defendants  to  feirly  estimate  the 
said  risk,  and  that  if  they  were  disclosed  the  defendants  would 
not  enter  into  the  said  guarantee,  and  the  plaintiflfe  made  the 
fiEdse  representations  hereinbefore  mentioned  weU  knowing  them 
to  be  fidse,  and  they  suppressed  the  said  matters  and  made  the 
said  representations  fraudulently  with  the  intention  of  inducing 
the  defendants  to  enter  into  the  said  guarantee  on  the  £Edth 
thereof. 

5.  Within  a  reasonable  time  after  discovery  of  the  truth  of 
the  matter  the  defendants  repudiated  the  said  guarantee,  and 
oflTered  to  return  and  tendered  to  the  plaintiflfe  the  amount  of 
the  premium  which  had  been  paid  by  the  plaintiflfe  in  respect 
thereof. 

6.  After  the  making  of  the  alleged  guarantee,  and  before  the 
due  date  of  the  acceptance  of  E.,  Sons  &  Go.  for  £586  68.  lOd. 
in  the  said  guarantee  mentioned,  the  plaintiflfe  and  the  said 
K,  Sons  and  Co.,  without  the  privity  or  consent  of  the  de- 
fendants, agreed  for  a  good  and  valuable  consideration  in  that 
behalf  to  the  plaintiflfe,  that  the  said  bill  should  be  renewed  or 
partly  renewed  at  maturity,  and  the  plaintiflfe  accepted  the  said 
agreement  in  satis&ction  and  discharge  of  the  liability  of  the 
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laid  K.y  Sons  &  Ck).  on  the  said  bill ;  although  (as  the  defendants  Statement 

are  inibnned)  the  said  agreement  was  not  afterwards  carried  '^^^Zt 

out.    The  making  of  it  materially  increased  the  risk  of  the  suppres- 

defendants  under  the  said  guarantee.  material 

facts, 
fraud,  &c. 


See  Secoveri/ 0/ Land. 


See  BaUmenU 


Highways. 

See  Nuisance, 


Husband  and  Wifb  (a). 

Claim  hy  ffuaband  and  Wife  far  a  Slander  upon  the  Wife, 

1.  The  plaintiff  D.  W.  is  a ,  and  resides  at  I.,  in  the  Byhusband 

coonty  of  W.,  and  the  plaintiff  Anne  W.  is  his  wife.    The  ^^gl^der 
defendant  J.  S.  is  a ,  and  resides  at  I.  aforesaid*  of  wife. 


(a)   W^e  nAng  aUme.] — ^Tbe  rule  of  the  common  law  was  that  a  j^  married 

nmried  woman  comld  not  sue  alone,  a  role  which  prevailed  in  equity  woman 

as  weU.    Bren  with  leBpect  to  property  settled  to  a  woman  for  her  might  not 

Kpsmte  use,  o?er  whicn  she  is  said  to  have  the  same  control  as  a  gQ^  alone. 
feme  mAe  has  over  her  property,  the  law  administered  on  the  equity 
^de  was  that  the  wile  must  sue  in  respect  of  it  not  alone  but  by  her 
nest  friend ;  and  this  rule  stiU  continues.    Such  was  the  general  rule,  but 
upon  its  rigour  the  foUowing  exceptions  had  previously  to  1870  been 

giadiiaUj  grafted : — 1.  A  married  woman  can  sue  alone  where  her  Exceptions 

Hi>m»«^  is  civiUydead,  t. «.,  in  prison  or  penal  servitude.    2.  Where  he  grafted  on 

is  lacaumed  to  be  dead  or  to  have  abjured  the  realm.    This  presumption  this  rule 

amea  after  an  absence  of  seven  years,  during  whidi  nothing  has  been  before 

heaxd  of  him.    8.  Where  the  wife  is  judicially  separated  from  her  bus-  1870. 
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ByhnabMid  2.  On  the  8fch  of  April,  1874,  whfle  the  plaintiff  D.  W.  and 
for  Blander  defendant  were  at  the  "  Noel  Arms  "  Hotels  at  C,  in  the  county 
of  wife.       of  6.,  the  defendant,  in  the  presence  of  one  E.  W.  and  othenn. 
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married 
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What 
classes  of 
property 
coming 
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Act 


band  (20  &  21  Vict.  c.  85,  s.  26).  4.  Where  the  wife  has  obtained  a 
protection  order  under  20  &  21  Vict.  c.  86,  s.  21.  (See  Ranuden  v. 
Brearley,  44  L.  J.  Q.  B.  46. J  In  the  year  1870  a  Tery  considerable 
change  was  made  in  the  legal  status  of  married  women,  and  a  greatlj 
enlarged  power  of  suing  in  her  own  rieht  and  name  was  conferred  npon 
her.  By  the  12th  section  of  the  Married  Woman's  Property  Act,  1870 
(the  33  &  34  Vict.  c.  93),  a  woman  (married  after  the  coming  into  opera- 
tion of  that  Act,  viz.,  the  9th  August,  1870)  may  maintain  an  action  in  her 
own  name — {a)  for  the  recovery  of  any  wages,  earnings,  money,  and  pro- 
perty declared  by  that  Act  to  be  her  separate  property,  or  for  the  protection 
\h)  of  any  property  belonging  to  her  before  marriage,  and  which  her 
husband,  by  writing  under  his  hand,  had  agreed  with  her  should  belong 
to  her  after  marriage  as  her  separate  property. 

To  understand  the  full  effect  of  this  enactment  it  is  necessary  to 
know  what  "  wages,  earnings,  money,  and  property  "  are  declared  by 
the  Act  to  be  the  separate  property  of  a  married  woman,  in  respect  of 
which  she  may  sue  alone,  and  as  sect.  12  goes  on,  "  have  in  her  own 
name  the  same  remedies,  both  civil  and  criminal,  against  all  persons 
whomsoever,  for  the  protection  and  security  of  such  wages,  earnings, 
money,  and  property,  and  of  any  chattels  and  other  property  purchased  or 
obtained  by  means  thereof  for  her  own  use,  as  if  such  wages,  earnings, 
money,  chattels,  and  property  belonged  to  her  as  an  unmarried  woman." 
1.  By  sect.  1  of  the  Act,  all  the  earnings  acquired  by  any  married  woman 
since  the  passing  of  the  Act,  in  any  trade  or  occupation  which  she 
carries  on  separately  from  her  husband  or  by  means  of  any  literary, 
artistic,  or  scientific  skill,  and  all  investments  of  such  earnings,  shall  be 
deemed  and  taken  to  be  property  settled  to  her  separate  use.  2.  Any 
deposits  made  by  married  women  after  the  passing  of  the  Act  in 
savings  banks,  or  any  annuities  granted  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt  in  the  names  of  married  women,  shall 
also  be  deemed  to  be  Uieir  sepatate  poperty  (s.  2).  3.  So,  sums  not  less  in 
amount  than  £20  in  the  public  funds  wMch  a  married  woman  has 
entered  in  her  name  as  a  married  woman  entitled  to  the  same  for  her 
separate  use  (s.  3).  4.  So,  fully  paid  up  shares  in  any  joint-stock 
company,  or  friendly  or  building  or  industrial  society,  to  which  no 
liability  is  attached,  and  to  which  the  woman  applying  is  entitled,  may 
be  registered  in  the  books  of  the  company  or  society  in  her  own  name, 
and  then  become  property  settled  to  her  separate  use  (ss.  4  and  5).  6.  AU 
perianal  property  to  which  a  woman  married  after  the  pawing  of  the 
Act  shall,  in  the  case  of  an  inteitacy^  become  entitled  to  as  next  of  kin, 
is  regarded  as  her  separate  estate  (s.  7).  6.  So,  any  sum  of  money  not 
exoeeding  £200  coming  to  any  woman  married  since  the  passing  of  the 
Act  by  any  deed  or  mill  (s.  7).  It  must  be  carefully  noted  tSskt  w^ 
respect  to  personal  property  exceeding  £200  in  amount  and  coming  to 
the  woman  by  will  or  deed,  the  Act  does  not  apply,  and  unless  by  the 
terms  of  the  will  or  deed  it  is  given  to  her  for  ner  separate  use,  it  wiU 
▼est  in  her  husband.  7.  So,  where  any  freehold,  copyhold,  or  customary- 
hold  property  shall  descend  upon  any  woman  married  after  the  passing 
of  the  Act,  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and  prc^ts 
of  such  property  shall  belong  to  such  woman  for  her  separate  use  (s. 
8)  ;  but,  as  heretofore,  if  lands  come  to  a  married  woman  by  conveyan&e, 
deviet,  or  otherwise  than  by  descent,  unless  separate  use  is  impretoed  on 
them  by  the  instrument  of  conveyance  or  devise,  the  old  law  will 
remain,  and  the  husband  will  take  the  rents  and  profits.    8.  Finally,  by 
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teiaAj  and  maliciously  spoke  and  published  of  the  plaintiff  Byhuabanii 
Anne  W.  the  woids  following,  that  is  to  say  :  "  You  "  (mean-  ^r  slander 
ing  the  plaintiff  D.  W.) "  would  not  hare  had  that  young  one"  of  wife. 

■ect.  10,  a  married  woman  may  effect  a  policy  of  insurance  upon  her 
own  life  or  the  life  of  her  husbajid  for  her  separate  ubc,  and  the  contract 
shall  be  as  Talid  as  if  made  by  an  unmarried  woman.    Since  the  passing   ^c  rigbU 
of  this  Act  it  has  been  held  that  a  married  woman  carrying  on  a  trade   of  a 
apoft  from  her  hosband  could,  in  her  own  name,  sue  her  bankers  for   married 
neglig^ice  and   for  refusing  to  honour  her  cheques  when  they  had   womnn  U 
nneto  in  hand.    (See  the  judgment  of  Coleridge,  C.  J.,  in  Summers  v.   sue  alone. 
Tk»  CU^  Bank,  L.  R.  9  C.  P.  680  ;  48  L.  J.  C.  P.  2G1.) 

Bonng  the  argument  in  the  above  case,  Brett,  J.,  suggested  that  a 
married  woman  trading  separately  under  the  Act  might  sue  for  a  libel  or 
slander  on  her  in  her  trade.  By  Order  XVI.  r.  8  of  the  new  practice, 
married  women,  by  leaee  of  the  Omtrt  or  a  jHdge^  may  sue  without  their 
hnsbandfl  or  next  friend,  on  giving  such  security  for  costs  (if  any)  as  the 
Court  may  require. 

In  all  cases  which  do  not  come  within  the  four  exceptions  enumerated 
at  tlie  commencement  of  this  note,  or  within  the  purview  of  the  Married 
Women's  Property  Act,  1870,  or  where  the  leave  of  the  Court  to  sue  alone  RcsumS  of 
has  not  been  obtained,  a  wife  must  still  join  her  husband  as  a  plaintiff  the  law. 
if  she  denres  to  enforce  any  right  or  obtain  any  remedy  against  another ; 
bat  it  is  said  that  the  wife  may  sometimes  use  the  name  of  her  husband 
aa  a  party  where  his  express  consent  has  not  been  obtained.  ( See  Procter 
r.  Brotherton,  23  L.  J.  110,  Ex. ;  Chanibert  ▼.  DomldMU,  9  East,  470.) 

^fMt  ^diroree  of  ie\fe!\ — Of  course  a  woman  who  has  been  divorce!   rpjjg  gtatus 
or  has  obtained  a  divorce  may  sue  by  herself,  but  she  does  not  obtain   ^^  ^  ^^. 
the  atatui  cf  a  fem^  $olr  by  the  granting  of  a  decree  n'utl.      Until   yorced 
the  decree  is  made  absolute  she  is  still  a  married  woman,  and  cannot  ^omau. 
Maintain  an  action  in  her  own  name  {A^orman  v.  ViUars,  46  L.  J.  o7U) ; 
but  even  when  the  divorce  is  complete,  she  cannot  maintain  an  action 
igainat  her  former  husband  for  aiiy  acts  done  by  him  during  tfm  cover' 
t0rr,    {PkiUijfg  v.  Hamet,  46  L.  J,  277.) 

Jftuhamd  and  trifr  Mniuff  jointly.'] — Though,  as  stated  a]x}ve.  a  marric<l    Cases 
woman  may  not  generally  sue  alone,  there  are  several  classes  of  cases  where   where  a 
her  husband,  suing  in  respect  of  a  cause  of  action  which  has  arisen  through   husband 
her,  most  join  her  as  a  plaintiff  along  with  himself.    The  chief  of  these   must  join 
cases  are  :  1,  where  the  husband  sues  on  a  contract  made  with  the  wife   his  wife  as 
before  marriage ;  2,  where  he  is  enforcing  some  right  to  which  she  is  en-   a  plaintiff. 
titled  as  executrix  of  another ;  3,  where  he  is  seeking  damages  for  a  tort 
cominittffd  a^nst  the  person  or  reputation  of  his  wife  either  before  or 
daring  mamagc.    In  this  latter  case,  as  where  he  sues  for  an  injury  to  his 
wife  uj  the  negligence  of  another,  the  husband  may  add  a  claim  in  his 
oim  right  for  any  special  damage  that  he  may  have  sustained  by  the 


Again,  there  are  cases  where  a  husband  suing  in  respect  of  a  cause  of  Cases 
wetiaa.  nMxxg  through  his  wife  may  but  is  not  compelled  to  join  his   ^here  ho 
wife  as  a  plaintiff.    These  cases  are  :  1,  where  ho  claims  for  an  injury   ^"^^If  ^o  so. 
done  dnnng  coverture  to  his  wife's  real  property ;  2,  where  he  sues  on 
contncts  made  by  his  wife  during  marriage;  3,  where  he  sues  on  nego- 
tiable instruments  given  to  his  wife  before  marriage. 

^feet  qf  drath  ^  teifc  or  husband.'] — In  all  cases  where  the  wife  must 
be  joined  with  the  husband  when  the  latter  sues  (see  supra),  the  effect  of 
the  death  of  the  husband  is,  that  the  right  of  action  survives  to  the  wife ;    Effect  of 
the  effect  of  the  death  of  the  wife  is.  Uiat  the  right  of  action  survives  to   death  of 
her  administrator,  who  will  usually  be  her  hus^nd,  except  in  the  case   husband 
where  the  right  of  action  was  in  virtue  of  her  position  as  the  executrix   or  wife. 
or  administratrix  of  another.    In  that  case  the  right  of  action  would 
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ByhnB^d  (meaning  a  child  of  the  plaintiff  D.  W.  by  his  wife)  "  had  you 
for  aUnder  ^^^  ^^  ^^^  neighbours,"  meaning  thereby  that  the  said  plain- 
of  wife.       tiff  D.  W.  was  not  the  fether  of  the  said  child  of  the  plaintiff 

?a88  away  to  the  representatiyes  of  the  deceased  testator  or  intestate, 
he  same  rale  holds  with  regard  to  contracts  made  by  the  wife  during 
marriage.  As  will  be  presently  seen,  f^e  is  not  liable  on  them  in  the  life- 
time of  her  husband,  nor  even  after  his  death,  but  she  can  sue  upon  them 
when  he  is  dead. 
A  mairied         }VIten  a  married  fconian  can  he  sued.'] — It  may  be  stated  as  a  general 
woman  rule,  that  a  married  woman  cannot  be  sued  alone.    It  makes  no  difference 

cannot  he  whether  her  liability  arises  out  of  contract  or  tort,  or  in  respect  of  matters 
sued  alone,  occurring  before  her  marriage,  or  during  the  marriage ;  nor  does  it  make 
even  with  any  difference  that  the  wife  is  only  sued  in  a  representative  character  as 
respect  to  an  executrix.  This  rule  prevailed  in  the  old  Courts  of  Equity  as  weU  as 
her  sepa-  at  law.  Therefore  where  a  woman  had  property  settled  to  her  separate  use, 
rate  estate,  she  could  not  be  sued,  even  with  respect  to  it,  without  her  husband  being 
Kor  in  joined  as  a  party ;  and  it  has  been  recently  decided  on  demurrer  that  the 

cases  under  Married  Women's  Property  Act,  1870  (the  33  k  34  Vict.  c.  93),  has  made 
the  33  k  °^  difference  in  the  law  on  this  point.  (^Ifancoek  v.  LabUtehej  26  W.  R. 
34  Vict  ^^*)  ^^^  though  the  husband  must  be  jomed  where  it  is  sought  to  chaige 
Q  03  a  married  woman*s  separate  estate,  it  is  not  necessary  that  the  trustees  of 

the  settlement  should  oe  joined.  {Davies  v.  Jenkins,  L.  R.  6  Ch.  Div.  728.) 
Exceptions  To  the  general  rule  that  a  husband  must  be  joined  with  his  wife  when 
to  the  rule  the  latter  is  sued,  there  are  the  foUowing  exceptions  : — 1.  Where  the 
that  the  husband  is  civilly  dead,  t.  e.,  in  penal  servitude  or  prison.  2.  Where  the 
husland  husband  is  presumed  to  be  dead,  t.  e.,  has  been  out  of  the  country  for 
must  be  seven  years,  and  not  heard  of  during  that  time.  3.  Where  husband  and 
joined  with  wife  are  judicially  separated.  4.  Where  the  wife  has  obtained  a  protec- 
tbe  wife  tion  order  under  the  20  k,  21  Vict.  c.  85,  s.  21 .  6.  Where  the  husband  is  an 
when  the  alien  enemy.  6.  Bv  Order  XVI.  r.  8,  provision  is  also  made  for  a  married 
latter  is  woman,  b^  leave  of  the  Owrt  or  ajvage,  defending  without  her  husband, 
sued.  and  without  a  next  friend,  on  giving  such  security  (if  any)  for  costs  as 

the  Court  or  a  judge  may  require. 

Coming  next  to  the  question  when  a  husband  is  liable  for  the  debts 

and  torts  of  his  wife,  and  who  are  the  proper  parties  to  be  joined,  a 

distinction  must  be  drawn  between  liabili^  arising  in  respect  of  the 

debts  contracted  and  torts  committed  of  the  wife  hrfore  maniage  and 

those  of  the  wife  during  marriage. 

Liability  of       ^l^orts  and  contracts  of  mife   before  marriage.'] — Owing  to  several 

A  husband     changes  made  in  the  law  during  the  last  eight  years,  further  distinctions 

for  con-        must  be  made  here,  based  upon  the  date  of  the  marriage  of  the  parties: 

tracts  and     ^*  ^  ^^  husband  sued  in  respect  of  the  debt  or  tort  of  his  ^frife  was 

torts  of  his    ™u^ed  before  the  9th  of  August,  1870,  he  is  personally  liable  for  such 

wife  before    ^^  ^^  action  in  which  both  husband  and  wife  are  joined  as  defendants. 

joatnigM,      ^'  I^  the  parties  were  married  after  the  9th  of  August,  1870,  but  before 

the  30th  July,  1874,  this  further  distinction  must  be  made.    The  husband 

•kI-^    is  not  liable  for  the  debts  of  his  wife  contracted  before  marriage,  and 

tions  based   ^jg  though  he  may  have  received  property  with  her,  but  he  is  Iwble  in 

on  tiie  date  ^^  action  in  which  husbsuid  ana  wife  are  both  defendants,  for  her 

<>^  *°?  breaclms  of  contract  and  her  torts,  (See  the  33  k  34  Vict  c.  93,  s.  12,  and 

™*n^«««-      Griffith's  Married  Women's  Proper^  Acts,  4th  ed.  p.  65.)    c.  If  the  par^ 

ties  were  married  after  the  30th  of  July,  1874,  the  husband  is  only  liable, 

whether  for  the  debts,  the  breaches  of  contract,  or  the  torts  of  his  wife,  to 

the  extent  of  any  assets  which  he  may  have  received  with  her  at  marriage, 

or  which  coming  to  him  in  right  of  his  wife,  he  might  by  reasonable 

diligence  have  reduced  into  possession.    (See  the  37  &  38  Vict.  c.  50.) 

During  OnUmets  and  torts  of  the  wife  during  fTuzrrur^e.]— -During  covettore  a 
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Anne  W.,  but  that  a  neighbonr  of  the   plaintiff  D.  W.  was  Byhosbana 

the  &ther,  and  that  the  plaintiff  Anne  W.  had  committed  JoifaJ^^d^r 

adultery.  of  wife. 
8.  In  consequence  of  the  speaking  and  publication  of  the 


married  woman  cannot  contract  so  as  to  bind  herself  personally ;  but  if  coTertare 
she  has  piopertj  settled  to  her  separate  use  or  property  which  comes  a  married 
under  any  of  the  denominations  <lcclared  by  the  Married  Women's  Pro-  woman 
perty  Act,  1870,  to  be  property  which  she  shall  be  entitled  to  hold  to  her  cannot 
separate  use  (see  ante,  p.  346),  she  may  contract  with  reference  to  such  contrvu^t 
tepante  property,  and  so  bind  it  and  free  her  hunband  from  liability,  so  as  to 
(See  JeKnmm  r.  Chllagher,  ao  L.  J.  Ch.  298).    But  on  this  subject  it  bind  her- 
mnrt  be  borne  in  mind  that  where  a  married  woman  having  separate  self  per- 
estate  ia  liTlng  with  her  husband  it  is  much  more  difficult  to  prove  that  a  sonally. 
general  engagement  entered  into  by  her  is  made  with  reference  to  her  ^^.  ^ 
sepmte  ertate  than  when  she  is  living  apart  from  her  husband  (per 
Tdmer.  L.  J.,  in  same  case).    VThere,  however,  a  married  woman  is  living  xj,-^  v-  ^\ 
KDonte  ftcm.  her  husband,  and  has  separate  estate,  and  then  contracts  , 
debta,  the  Court  is  bound  to  impute  to  her  the  intention  to  deal  with  her      .     ^' 
leparate  estate,  unless  the  contrary  is  proved.    (Ibid.)    Subject  to  the  estate. 

question  whether  in  a  particular  case  a  married  woman  having  separate 
otate  intended  to  bind  the  latter,  the  general  rule  is,  ap  stated,  that  a   She  may 
Barried  woman  cannot  by  contract  bind  herself,  but  she  may  bind  her  bind  her 
hnsband.    Where,  however,  she  binds  her  husband  it  is  on  the  principle  husband  in 
that  in  the  particular  transaction  she  acted  as  his  agent  merely,  and  it  contract. 
foUowB  from  this  that  the  wife  is  not  made  a  party  to  the  action ;  the 
hnsband  alone  is  sued.    It  is  otherwise  with  respect  to  the  torts  com- 
mitted by  a  wife  during  coverture.    Her  husband  is  liable,  so  is  she ;  and  And  her 
ihe  cooaeqoence  is,  they  arc  both  joined  as  defendants  in  the  action,   husband 
though  of  oonrse  execution  is  had  against  the  husband.  and  sdf  in 

Oomiiig  back  to  the  question  how  far  a  wife  can  bind  her  husband  by  tort, 
oontracta  made  during  coverture,  it  is  a  general  rule  that  a  man*s  wife 
Uring  with  him  iBprimd  facie  presumed  to  have  authority  to  make  con-   Q«neral 
traeta  nach  as  a  wile  in  her  position  of  life  usually  makes,  or,  as  it  is  fre-  rule  as  to 
qoently  pnt,  she  may  bind  her  husband  by  a  purchase  of  necessaries,  the   extent  to 
latter  word  being  a  relative  term  having  regard  to  the  station  in  life  of  which  a 
the  hoiband.    (MantagH  v.  Benedict^  3  B.  Sc  C.  631 ;  Seaton  v.  Benedict^  married 
6  Bing.  28,  and  the  notes  to  Manby  v.  Scott ^  in  2  Smith  L.  Cas.  7th  ed.  479).   woman 
TUa  preBomption  of  the  husband's  liability  in  the  case  stated  is,  however,   may  bind 
a  rebuttable  presumption,  and  where  it  can  be  shown  that  the  husband  had   her  hus- 
lOTbidden  the  wife  to  pledge  his  cYedit,  even  though  the  plaintiff  had  no   band  by 
notioe  of  the  prohibition,  ^e  presumption  is  rebutted,  and  the  husband  is  contracts. 
free  fRxm  liabmty.    See  JoUy  v.  Bees,  15  C.  B.  N.  S.  628 ;  33  L.  J.  C.  P.  177, 
a  OK  which,  thongh  sometimes  called  in  question,  has  frequently  of  late 
been  acted  njpon.    Where,  however,  a  married  woman  lives  apart  from  her 
Hff^a~^  (reforenoe  is  not  now  made  to  judicial  separation,  or  desertion, 
that  admit  dl  quite  different  considerations)  there  is,  except  in  one 
no  pteBomption  that  she  has  authority  to  bind  him  even  for  noccs- 
L    (Per  Abbott,  C.  J.,  in  Mainwaring  v.  Leslie,  1  M.  &  M.  18.)     Tho 
eioepted  case  is  where  a  married  woman,  not  having  any  adequate 
"»M"W*^~***  of  her  own,  lives  apart  from  her  husband,  either  with  his 
cooient  or  under  compulsion,  on  account  of  his  misconduct.    In  such  a 
ctte  she  has  a  right  to  bitid  her  husband  for  necessaries,  unless  she  is 
lifing  in  adnltdy.    {Atykns  v.  Pearce,  26  L.  J.  252,  C.  P.)    Although 
ivheie  a  wife  ia  livinff  apart  from  her  husband  there  is  no  presumption  in 
the  firrt  instance  of  his  liability  for  her  contracts,  still  the  plaintiff  may, 
if  he  can,  Mm  that  the  wife  had  express  authority  to  bind  her  husband,  or 
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Bjhuliand  aforesaid  words  the  plaintiff  Anne  W.  wbb  injnred  in  her 

for  dander   character  and  repntatfon,  and  lost  the  hospitality  of  sercfal 

of  wift,        friends,  namely^  T.  S.,  then  the  wife  of  W.  S^  of  Sl,  in  the 

parish  of  0.  S.,  in  the  eonnty  of  W.  f  bnt  now  deceased),  S.  P., 

the  wife  of  W.  P.,  of  C.  S.'  in  the  pan'sh  of  I.  aforaoM,  the 

said  W.  P.,  and  others  her  relations  and  friends. 

4.  At  the  time  and  place  aboTe-mentioned,  the  defsndnt 
J.  S.  assaulted  and  beat  the  i^aintiff  D.  W.,  and  atrock  him 
scTcral  times. 
The  plaintiff  claims : — 
(1.)  £500  for  the  said  slander. 
(2.)  £100  for  the  said  assault 

Statement  of  Defence. 

Defence.  1*  The  defendant  denies  that  he  spoke  and  pablished  the 

allied  words,  and  denies  that  he  spoke  and  published  any  sodi 
words  as  alleged  in  the  presence  of  £.  W.  or  of  any  odwr  per- 
son, and  denies  the  allied  meaning. 

2.  The  defendant  denies  each  and  eyery  the  aUegadooB  con- 
tained in  the  3rd  paragraph  of  the  statement  of  clahn. 

3.  The  plaintiff  at  the  time  and  place  mentioned  in  the  state- 
ment of  defence  first  assaulted  and  beat  and  struck  the  de- 
fendant, whereupon  the  defendant  necessarily  in  his  own  de- 
fence, and  using  no  more  violence  than  was  necessary,  struck 
the  plaintiff,  which  is  the  gricTance  complained  of. 


that  from  the  circumstances  of  the  eeparation  or  the  misconduct  of  the 
husband  such  auUiority  is  to  be  implied. 
Effect  of  JSffert  of  death  ofw\fe  or  Af«AflJwf.]— Upon  the  death  of  her  fansband 

death  of  ^^®  ^^^  ^^^  remain  liable  for  all  torls  committed  by  her  dniing  or 
hosband  l^efore  marriage  {Wrigld  v.  Leonard^  30  L.  J.  C.  P.  367),  except  torts 
or  wife.  ^^^^  '^^  based  upon  contract,  and  may  be  sued  for  as  such.  On  the  death 
of  the  wife  any  liability  for  her  torts  survives,  if  at  all,  against  her 
executors  and  administrators ;  by  her  death  her  husband  is  freed  from 
liability.  There  is  a  distinction  as  to  the  liability  of  a  wife  npon  the 
death  of  her  husband  for  contracts  made  by  her  before  marriage  vod 
contracts  made  during  marriage.  She  remains  liable  for  contracts  made 
before  marriage,  but  for  contracts  made  by  the  wife  during  marriage, 
(putting  out  of  account  the  cases  already  adverted  to  where  a  w^  has 
pledged  the  credit  of  her  separate  estateV  the  wife  was  not  liable  to  be 
sued  during  the  life  of  her  husband,  and  nis  death  does  not  give  Inrth  to 
a  liability  that  did  not  exist  before.  Where  the  wife  dies  before  her  hat- 
band, for  all  the  torts  of  the  wife  before  or  after  marriage,  as  well  aa  fat 
her  contracts  made  before  marriage,  her  executors  and  administraton 
remain  liable. 
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AeUon  hy  Husband  and  Wife  for  Personal  Injuries  to  the  Wife, 

1.  The  male  plamtiff  resides  at .    The  female  plaintiff  Byhusband 

is  his  wife.  ^^  i^^ri^ 

2.  The  defendants  are  carriers  carrying  on  business  in  the  to  wife. 
city  of  London. 

8.  On  the of 1877,  the  female  plaintiff  was  law- 

fiilhf  crossing  G.-street,  in  the  city  of  L.,  when  a  van  driven  by 
one  of  the  defendants*  servants  was  driven  violently  against 
and  knocked  down  the  female  plaintiff. 

4.  The  said  collision  was  cansed  by  the  negligence  of  the 
defendants'  servant,  who  was  at  the  time  drank  and  incapable, 
and  who  did  not  exercise  proper  care  in  the  management  of  the 
hone  and  van. 

5.  By  reason  of  the  negligence  of  the  defendants'  servants  in 
the  ppeoeding  paragraphs  mentioned,  the  female  plaintiff  was 
ssverety  ixijnred  and  suffered  great  pain,  and  was  for  a  long 
wgBce  of  time  prevented  from  attending  to  her  household  duties. 

6.  By  reason  also  of  the  facts  in  the  8rd  and  4th  paragraphs 
menfcJQiifld,  the  male  plaintiff  was  deprived  of  the  society  and 
eomfiDrt  of  his  said  wife,  and  incurred  expense  for  nursing  and 
medical  attendance,  and  advice,  and  other  necessaries. 

The  plaintiflB  claim : — 

(1.)  In  respect  of  the  personal  injury  to  the  female  plaintiff, 

£100  damages. 
(2.)  In  respect  of  the  loss  and  damages  sustained  by  the  male 

plaintiff  £50, 

Statement  of  Defence, 

1.  The  defendants  deny  that  their  servant  carelessly,  negli- 
gently, and  unskilfully  drove  and  managed  a  horse  and  van 
bdoqpng  to  them. 

2.  Their  servant  was  not  drunk  and  incapable  as  alleged  in 
the  4tk  paragraph. 

8»  The  defendants  deny  that  by  reason  of  any  negligence  of 
thek  servant  the  female  plaintiff  was  severely  injured  and 
ttflfared  great  pain,  and  was  prevented  from  attending  to  her 
hoanhold  duties. 
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Byhusband      4.  The  defendants  deny  the  matters  alleged  in  6th  paragraph 
for  injuries  ^^  ^^^  Statement  of  claim. 

to  wife. 

Actian  against  Husband  and  Wife  to  charge  Wife*8  separate 
Property  i7i  respect  of  the  Wife^s  Debt, 

Against  1-  The  plaintiff  is  a  linendraper,  &e.,  carrying  on  bnsineser 

hasband        at  . 

to  charge         ^-  '^^^  defendant  Annie  T.  was,  at  the  dates  mentioned  in 
wife's  sepa-  the  indorsement  on  the  writ  of  summons  herein,  and  is  the  wife 
^         ^  of  the  defendant  P.  T.,  and  entitled  to  property  settled  to  her 
separate  use. 

8.  The  plaintiff  on  the  faith  of  such  separate  property  sold 
and  delivered  to  the  defendant  Annie  T.,  and  the  said  defendant, 
on  the  credit  of  and  with  the  intent  to  charge  her  said  separate 
property,  brought  and  accepted  of  the  plaintiff  goods  to  the 
amount  of  £94  in  and  between  the  dates  specified  in  the  in* 
dorsement  on  the  writ  herein,  particulars  whereof  have  abeady 
been  furnished  to  the  said  defendant. 

4.  The  plaintiff  gives  the  said  defendant  credit  for  the  sum 
of  £45  as  stated  in  the  said  indorsement  on  the  writ,  thus 
leaving  a  balance  of  £48  still  due  and  owing  to  the  plaintiff  by 
the  said  defendant. 

5.  The  defendant  had  and  still  has  separate  property  more 
than  sufficient  to  pay  the  said  balance  of  £48. 

The  plaintiff  claims  : — 

I.  A  declaration  that  the  separate  property  of  the  said  de- 

fendant is  liable  for  the  payment  of — 
(1.)  The  said  balance  of  £48. 
(2.)  Interest  on  the  said  balance  firom  date  of  the  writ 

till  judgment. 
(3.)  The  costs  of  this  action. 

II.  Payment  of  the  said  balance  of  £48,  interest  and  costs  as 

aforesaid,  or  if  possession  of  sufficient  property  is  not 
admitted  by  the  said  defendant,  that  for  the  purpose  of 
executing  the  declaration  above  prayed  for,  this  action 
may  be  transferred  to  the  Chancery  Division  of  the  High 
Court  of  Justice,  in  order  that  all  proper  inqm'ries  and  ac- 
counts relating  to  the  said  separate  property  may  be  taken. 

III.  Such  farther  and  other  relief,  &c. 
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Statement  of  Defetue, 

1.  As  to  the  3rd  paragraph  of  the  statement  of  claims  the  Agtinst 
defisndantSy  while  admitting  the  purchase,  acceptanoe^  receipt  ^  ^^^ 
imd  price  of  the  goods  therein  mentioned  as  matters  of  fact,  to  chaise 
•deny  that  the  plaintiff  sold  or  delivered  the  said  goods  to  the  ^ J  ^J^^ 
•defisndant  Mrs.  Annie  T.  on  the  faith  of  her  separate  property, 

<nr  that  she  bought  or  accepted  them  on  the  credit  of  or  with 
the  intent  to  charge  her  said  separate  property.  On  the  con- 
trary, the  defendants  say  that  the  defendant  Mrs.  Annie  T. 
bonglit  and  accepted  the  said  goods  solely  as  the  agent  and  on 
tbe  credit  of  the  defendant  P.  T. 

2.  Beferring  further  to  the  said  drd  paragraph,  the  defen- 
dants also  say  that  the  said  separate  property  of  the  defendant 
Mrs.  Annie  T.  consists  of  rents  arising  &om  real  estate  in  which 
she  possesses  a  life  interest.  By  the  terms  of  the  instrument 
under  which  she  takes  such  interest,  Mrs.  Annie  T.  is  during 
coverture  entitled  to  receive  the  rents,  issues,  and  profits  of 
the  said  real  estate  at  certain  fixed  times  in  each  year,  and  by 
way  of  income  only,  and  is  disabled  from  disposing  of  any  por- 
tion of  the  said  rents  and  income  by  way  of  anticipation. 

3.  Be&rnng  to  the  4th  paragraph  of  the  statement  of  claim, 
the  defisndants  deny  that  any  balance  is  owing  to  the  plaintiff' 
from  the  said  defendant  Mrs.  Annie  T.  as  therein  alleged,  or  at  all. 

4.  Further  referring  to  the  said  4th  paragraph,  the  defen- 
dants deny  that  the  said  defendant  Mrs.  Annie  T.  had  or  still 
has  in  her  possession  any  separate  property  available  for  the 
payment  of  the  said  balance  as  therein  alleged. 

Cksim  agamst  a  Hushand  upon  a  Promhsory  Note  given  hy  his 
Wtfe  before  Marriayey  and  Defence  of  Married  Woman^s 
Property  Act,  1874. 

1.  Previous  to  the  26th  July,  1873,  the  plaintiff,  who  is  a  Against  a 
fiomer  in  N.,  sold  a  quantity  of  lambs  to  the  defendant  J.  P.  ^^^^ 
and  the  defendant  Sarah,  who  was  then  unmarried,  or  to  one  of  on  a  pro- 

them.  miasoiy 

2.  At  ihat  time  the  name  of  the  defendant  Sarah  was  by  the  wife 
8anh  D.  ^'o'? 

8.  On  the  26th  July,  1873,  the  defendant  J.  F.  and  the  ™*'™*^ 
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HUSBijni  in  WITS. 


Afunst 
hotbuid 
tad  wife 


Dotengned 
by  the  wife 
before 
marriftge. 


defendant  Sarah  gave  the  plaintifr,  in  payment  of  or  on  aooonnt 
of  the  price  of  the  said  Iambs,  a  promissoiy  note  of  which  the  fol> 
lowing  is  a  copy  : — 

^  We  hereby  promise  to  pay  to  Grooige  Lowes  or  order,  on  de- 
mand, two  hnndred  and  fifty  pounds  sterling,  with  legal  interest 
at  the  rate  of  five  per  cent,  per  annnm. 

"  Dated  this  26th  day  of  Jnly,  1873.  «  J.  F. 

4.  On  the  6th  Angost,  1874,  the  defendant  Sarah  manied 
the  defendant  J.  J. 

5.  The  defendants  hare  not  paid  the  said  promiaBOiy  note 
nor  the  price  of  the  said  lambs,  and  at  the  date  of  the  iasoing 
of  the  said  writ  herein  there  was  due  and  owing  on  the  said 
promissory  note  for  principal  and  interest  the  sum  of  £259 
128.  2d. 

6.  The  plaintiff  claims  the  said  sum  of  £259  12s.  2d.,  and 
interest  on  the  principal  sum  of  £250  jfrom  the  date  of  the  said 
writ  until  payment. 


Defence 
of  the 
Married 
Women's 
Property 
Act,  1874. 


Statement  of  Defence  of  the  Husband  J.  J. 

1.  The  said  defendant  J.  J.  says  that  he  and  the  said  Sarah 
were  married  after  the  passing  and  coming  into  force  of  The 
Married  Woman's  Property  Act  1870  Amendment  Act,  1874," 

2.  According  to  the  true  intent  and  meaning  of  the  said 
Act  the  defendant  J.  J.  is  not  liable  to  pay  the  debts  claimed  in 
this  action,  inasmuch  as  the  assets  of  the  said  Sarah  within  the 
true  intent  and  meaning  of  the  said  statute  at  the  time  of  the 
said  marriage,  and  in  respect  of  and  to  the  extent  of  which  he 
was  or  is  liable  to  pay  debts  contracted  by  or  damages  leoorer* 
able  &om  the  said  Sarah  before  her  said  marriage,  amounted  to 
a  small  sum  of  money  only,  and  the  said  defendant  J.  J. 
after  his  marriage  with  the  said  Sarah  his  wife,  and  befbie 
action,  paid  the  debts  of  his  said  wife  due  at  the  time  of  Ae 
marriage  to  an  extent  exceeding  the  said  amount  of  the  sttd 
assets. 

8.  At  the  commencement  of  this  suit  the  said  defendant  J.  J. 
had  not  nor  has  he  ever  had  assets  within  the  true  intent  and 
meaning  of  the  said  statute,  in  respect  of  which  he  was  liable  to 
pay  the  said  debts  in  the  said  statement  of  claim  mentioned,  or 
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any  part  thereof,  and  for  the  reasons  aforesaid  he  is  not  liable  Against 

to  satisfy  the  plaintiff's  claim,  or  any  part  thereof.  hoBband 

on  a  pro- 

•  

Action  Offomsi  Husband  and  Wife  for  a  Libel  published  by  the  ^^^ 

Wife. 

1.  The  plaintiff  is .    The  defendant  J.  M.  is ,  and  Against 

the  defendant  Mary  is  his  wife.  ^  ^^p^ 

2.  On  the  1st  of  May,  1875,  the  defendant  Mary  felsely  and  for  libel 
malicioudy  wrote  and  published  of  and  concerning  the  plaintiff  ^  ^^  ^ 
the  words  following,  that  is  to  say  [here  follows  the  alleged  Ubel-  wi^e. 
k>QB  matter],  meaning  thereby  [insert  the  defamatory  inference]. 

The  {daintiff  claims  against  the  defendants  £500  damages. 


lUegaUty  (a). 
{See  forme  of  Defence  on  the  ground  of  Illegality  pp.  182,  279.) 


(a)  No  action  can  be  bronght  on  a  promise  to  do  an  illegal  act  or  an   ^^  action 
act  with  an  iU^^  object ;  nor  can  an  action  be  brought  on  a  promise   ^^^  ^ 
made  for  an  illqgal  considerationf  or  on  a  promise  made  for  a  considera-   broneht 
tion  conaiBting  of  seyeral  parts,  any  one  of  which  is  illegal,    (^lliggiits  t.    »  J\^^ 
Pm,  4  Ex.  312  ;  JSiU  v.  Ihx,  4  H.  &  N.  359.)    But  where  the  considera-   j^^  ^  j^ 
tion  la  legal,  azid  scTeral  promises  arc  founded  on  it,  some  of  which  are   ^^  uiecal 
legal  and  oUiers  illegal,  the  legal  ones  can  be  enforced.    The  test  for   ^^  ^^ 
delennining  whether  a  person  is  precluded  from  recovering  on  account   ^j^^re  tho 
of  illegaUty,  is  br  considering  whether  the  plaintiff  can  make  out  his  case   considera- 
otherwiae  than  through  the  medium  of  the  illegal  transaction  to  which  he   tinn  ir 
washimaelfaparty.    (Sfhyfcrr.  a4?#ffr,L.  R.4Q.B.309,  314.)    A  plain-   JJig^ 
tiff  will  not  be  able  to  recover  either  for  work  done  or  materials  provided 
where  the  whole  forms  one  entire  subject-matter  made  in  violation  of  an 
Act  of  Parliament.    (Bensley  v.  Bignold,  5  B.  dc  A.  336.)    Thus  a  printer 
will  not  be  able  to  recover  from  the  publisher  his  charges  for  work  and 
nuer,  Jbc,  in  the  printing  of  a  libellous  or  blasphemous  book.  (Poplett  v. 
aSekdiae,  By.  &  H.  337 ;  Clay  v.  Yates,  25  L.  J.  Ex.  237).    An  undcr- 
taktog  hy  a  raQwaj  company  to  indemnify  the  promoters  of  another 
laflway  in  case  of  uieir  failing  to  obtain  a  bill  is  illegal,  as  there  is  no 
aatlianty  to  expend  any  of  its  funds  in  such  a  manner.    (Macgrcgar  v. 
Detd  mnd  Dover  Railway  Co,,  22  L.  J.  Q.  B.  69,  Ex.  Ch.)    But  an  agreement 
with  a  landowner  for  a  payment  in  consideration  of  his  withdrawing 
cmKMition  to  a  bill  for  extension  of  powers  is  not  illegal.    (Taylor  v. 
Cbeheeter  and  Nidhnrst  BaUway  Co,,  L.  B.  4  H.  L.  628).    A  London 
hitjtm  cannot  maintain  an  action  for  commission  for  buying  and  selling 
riodc,  Ac.,  imlesB  dnly  licensed  by  the  mayor  and  aldermen  of  London 
under  6  Ann.  c.  16  (Cope  v.  Rowlands,  2  M.  &  W.  149) ;  nor  for  sale  of 
ahaiea  in  a  company,  British  or  foreign  {Smith  v.  Lindo,  27  L.  J.  C.  P. 
SK),  but  he  may  recover  money  paid  by  him  to  a  seller  on  account  of 
Ui  principal  for  which  the  broker  is  by  usage  liable  as  principal.    (/&.) 
Money  Veat  to  the  purpose  of  playing  an  illegal  game  cannot  be  rc- 
cotered  (MeJRnmeU  v.  Robinson,  3  M.  &  W.  434) ;  but  money  paid  at  the 
implied  raqnest  of  the  principal  in  fulfilment  of  a  wagering  contract  may 
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iicxoaAL  oomsxsAnov. 


Defence  of 
immorality 
to  action 
on  a  deed. 


Illegal 
contracts. 


Immoral  Coxisideration  («<). 
Statement  of  Defence  to  Annuity  Deed. 

1.  Tlic  defendant  says  that  at  the  time  of  the  execntion  of 

the  deed  referred  to  in  the paragraph  of  the  statement  of 

claim  the  said  M.  L.  L.  was  a  married  woman,  and  was  co- 


Defence  of 

Illegality 
to  be 
specially 
pleaded. 


When 
contracts 
founded 
on  an  im- 
moral con- 
sideration 
they  can- 
not be  re- 
covered 
on. 


be  rocovercfl  back.  {Ronvivame  v.  JSillin^j  33  L.  J.  C.  P.  53.)  A  bond 
f]rivcn  to  secure  payment  of  a  racing  debt  is  void.  8ee  as  to  wagen  23  k 
24  Vict.  c.  28f  repealing  8ir  John  Barnards*  Act  as  to  wagers. 

Ltttinff  for  iUi'gal  purpose,'] — An  agreement  to  let  rooms  intended  for 
the  purpose  of  delivering  blasphemous  lectures  is  not  binding,  and  a 
landlord,  though  he  assigned  another  ground  for  refusing  to  perform  his 
contract,  can  set  up  this  defence.  {Cowan  v.  MtlburH,h,  B.  2  Ex.  230.) 
Sec  infra  as  to  letting  for  immoral  purposes. 

Qmtract/t  viade  on  Sunday.'] — By  29  Car.  2,  c.  7,  s.  1.  "  No  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary  callings  upon  the 
I-ionVs-day  or  any  part  thereof,  works  of  necessity  and  charity  only 
excepted."  The  contract  must  be  completed  on  the  Sundaj  to  bring  it 
within  this  provision.  {M'illiaius  v.  Paul,  6  Bing.  653;  JBl4KB9ome  v. 
MVliaiM,  3  B.  &  C.  232.) 

Contracts  in  rcMtraint  of  trade.'] — Contracts  in  general  restraint  of  trade 
are  illegal. 

See  for  further  information  on  this  subject  notes  to  Mltchel  t.  Rey%M», 
1  Smith  L.  Cas.  7th  ed.  40r>. 

The  defence  of  illegality  should,  even  formerly,  have  been  speciaOy 
pleaded,  and  it  was  not  sufficient  to  state  merely  that  the  contract  was 
illegal,  but  the  particular  facts  should  be  stated  from  which  the  Ul<^ralitT 
as  a  matter  of  law  could  be  inferred,  {llansford  v.  Copeland,  6  A.  &  E. 
482.)  This  is  in  conformity  with  the  present  rules  of  pleading.  Where 
the  defence  is  not  pleaded,  and  the  illegality  appears  in  the  plaintiff  ^ 
evidence,  it  seems  no  use  can  be  made  of  it  by  the  defendant.  {F\tnwiek 
V.  Layeock,  1  Q.  B.  414.)  But,  quwrt\  could  a  judge  give  judgment  for  a 
l)laintiff  after  his  knowledge  was  directe<l  to  the  illegality  F  He  would 
I)robably  be  not  unwilling  to  allow  the  pleadings  to  be  amended  under 
such  circumstances. 

(V/)  Any  pcr8<^)u  who  is  a  party  to  an  immoral  contract,  or  a  contntct 
involving  encouragement  to  immorality,  cannot  recover  damages  for  it* 
breach.    Thus,  charges  for  board  and  lodgings  by  a  brothel-keeper  can- 
not be  recovered  by  him  in  an  action  against  a  prostitute.    {HoMNtrd 
V.  Hodge*,  1  Selw.  N.  Prius,  13th  ed.  80.)    So,  for  rent  of  a  TX)om  let  to  a 
prostitute  with  knowledge  of  her  character,  and  that  it  was  to  be  wei 
for  the  purpose  of  prostitution,  or  for  rent  accrued  due  after  becomiDf 
aware  or  the  purpose  for  which  it  was  taken.     {Smith  v.  ^^l^\t^',  L  B.  I 
Eq.  626.)     So,  the  hire  for  a  brougham  supplied  to  a  prostitute  with  a 
knowledge  of  her  character,  and  that  it  was  to  be  used  by  her  for  tbc 
purpose  of  .attracting  men.    {Pearoe  v.  BrooJt*,  L.  R.  1  Ex.  213.)   B  u 
not  necessary  in  order  to  preclude  persons  letting  or  selling  to  prorti- 
tutes  from  recovering  rent,  hire,  or  i)rice  that  the  plaintiff  should  hKre 
looked  expressly  to  the  proceeds  of  prostitution  for  payment.    {li,) 

But  a  person  selling  goods  to  a  prostitute  not  evidently  purchand  to 
enable  her  to  carry  on  prostitution,  is  not  precluded  from  recoverinR  *^ 
price.  {Bowry  v.  Bennet,  1  Camp.  348.)  So,  where  the  plaintiff  !■• 
been  employed  to  wash  clothes,  consisting  principally  of  expenaw 
dresses,  for  a  prostitute,  knowing  her  to  be  such.  {JJoyd  v.  JMniMi  1 
B.  ic  P.  430.)  So,  a  person  letting  rooms,  not  knowing  they  were  to  be 
used  for  the  purpose  of  prostitution.    {Smith  v.  White,  supra.) 
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habiting  with  the  defendant,  and  it  was  intended  that  such    Defence  of 
cohabitation  should  continue,  and  that  the  defendant  and  the   jn^mo^ity 

to  action 

said  M.  L.  L.  should,  after  the  execution  of  the  said  deed,  im-   on  a  deed. 
morally  continue  to  conunit  adultery. 

2.  And  the  defendant  says  that  the  defendant  was  induced 
to  execute  the  said  deed  in  consideration  and  by  reason  of  a 
contemplated  and  anticipated  continuance  of  such  adultery,  and 
the  same  was  the  only  consideration  for  such  deed. 


InflEuioy  {a). 

Statement  of  Defence  to  an  Action  against  an  Infant, 

The  defendant  at  the  time  of  making  the  alleged  promise  Defence  of 
in  the  rtatement  of  claim  mentionodwas  nnder  the  age  of  "^^^^^ 
twentj-one  years.  contract. 


A  bond  or  ag^Qement  giyen  in  consideration  of  future  illicit  cohabita- 
tuni  IB  iliegal,  but  a  bona  or  deed  for  payment  by  way  of  provision  after 
ptu^  ooliabitation  is  yaUd  {Nye  y.  Afosely,  6  B.  &  C.  1.H3) ;  though  a 
•imple  contract  founded  thereon  is  not,  as  there  is  no  consideration. 
(BimMinftim  y.  Wallis,  4  6.  &  Aid.  660  ;  Beaumont  y.  Reeve,  S  Q.  B.  4S3.) 

It  is  nooessaiT  in  settins  up  a  defence  of  immorality  to  state  the  facts 
on  wldch  the  allegation  of  immoraUty  is  founded,  in  the  same  manner 
m  in  caaca  of  iUesality  of  which  it  is  a  species. 

(a)  By  Order  XVI.  r.  8,  '* .  .  .  Infants  .  .  .  may  sue  as  plaintifEs  by 
Uidr  noEt  friends  in  the  manner  practised  in  the  Court  of  Chancery 
Iwfore  ^e  passing  of  this  Act ;  and  infants  may  in  like  manner  def^d 
onr  action  uj  their  guardians  appointed  for  that  purpose." 

The  qiiestion  of  the  liability  of  in&nts  is  now  mainly  regulated  by  the 
37  A  S8  Vict  c  62  (1874).    The  1st  section  provides  that  **  aU  contracts    Infants  not 
idiciher  by  specialty  or  simple  contract  henceforth  entered  into  by  infants    now  liable 
for  tbe  repayinent  of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to    on  any  con- 
be  HEpplied  (other  than  contracts  for  necessaries),  and  all  accounts  stated    tracts  ex- 
wWh  infanta,  shall  be  absolutely  void,  provided  always  that  this  enact-    cept  for 
■ent  shall  not  invalidate  any  contract  into  which  an  infant  may  by  any    necessaries. 
^glaring  or  future  statute,  or  by  the  rules  of  conunon  law  or  equity, 
enter,  except  such  as  now  by  law  are  voidable."    And  by  sect.  2,  **  no 
action  shall  be  brought  whereby  to  charge  any  person  upon  any  promise 
BMde  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
mj  ratiiication  made  after  full  age  of  any  promise  or  contract  made 
ming  infancy,  where  there  shall  not  be  any  new  consideration  for  such 
promiae  or  radfication  after  full  age. 

It  will  be  seen  that  the  first  section  of  this  Act  excepts  '*  necessaries,** 
vUdi  are  generally  defined  to  be  food,  drink,  apparel,  lodging,  and 
ednestion ;  out  much  would  depend  on  the  fortune  and  position  of  the 
iafiant,  and  raoof  of  such  fortune,  &c.,  lies  on  the  plaintiff.  (Ryder  v. 
HWiimff,  L.  B.  4  Ex.  .32,  Ex.  Ch.,  reversing  decision  in  S.  C.  in  the 
Iseheqaer.)  Bat  the  judge  may  by  his  decision  relieve  the  plaintiff  of 
aidi  onus ;  he  has  to  decide  whether  such  onus  is  or  is  not  on  the 
pfadntiil,  and  in  the  former  case  whether  there  is  any  proof  to  satisfy 
the  onus  and  to  nonsuit  if  there  is  not,  instead  of  leaving  the  ques- 


358 


Against 
innkeeper 
for  goods 
stolen  at 
his  inn. 
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ries." 


Infant  not 
liable  on 
an  account 
stated  even 
for  neces- 
saries. 


Infant 
liable  for  a 
tort,  bat 
not  on  a 
contract 
founded  on 
tort 


Innkeeper  (a). 

Clam  for  Ooods  of  OneM  stolen  in  the  Defendant's  Inn. 

I.  The  plaintiflf  is,  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned  was,  a  commission  agent.   Hie 

tion  to  the  jtur.  {lb,)  Dinners,  fruit,  and  confectionery  saipplied 
to  an  undeiipraauate  out  of  college  are  not  jfrind  facie  necessaries  as 
coming  under  the  head  of  ^*  meat/*  Matters  of  mere  omamenti  such  as 
gold  rings,  betting-books,  kc„  are  not  within  the  rule  as  to  neoeasaries 
suitable  to  one*8  condition.  Mere  luxuries,  such  as  cigars,  are  not,  in  the 
absence  of  special  circumstances,  to  be  regarded  as  necessaries.  {Bryant 
V.  Riehardtan,  L.  B.  3  Ex.  93  n.,  and  see  JRyder  y.  Womhwellf  fttt^ra.) 

Necessaries  for  an  infiuit's  wife  are  on  the  same  footing  as  tnose  for 
himself.    {Ihirwr  v.  Tresbv,  1  Btr.  168.) 

See  decisions  in  particular  cases  as  to  what  are  and  are  not  neces- 
saries, collected  in  Boscoe  £y.,  13th  ed.,  635,  636. 

It  is  no  defence  to  an  action  for  necessaries  that  the  infant  had  an 
allowance  sufficient  to  buy  all  necessaries  with  ready  money.  {Bwyhari 
Y.  IfaUf  4  M.  dc  W.  727.)  Nor  is  evidence  admissible  to  show  that  the 
infant  had  a  sufficient  supply  of  necessaries.  {Ryder  v.  WowthetU, 
L.  R.  3  Ex.  90,  Bramwell,  B.,  dissentiente,  and  decision  not  indnded  in 
reversal  in  Ex.  Ch.  L.  R.  4  Ex.  32.) 

Before  the  passing  of  37  k,  38  Vict.  c.  62,  above  referred  to,  it  was  held 
that  an  infant  was  not  liable  on  an  account  stated  even  for  neoenuieB, 
and  that  such  account  was  not  admissible  as  an  admission  that 
necessaries  to  the  amount  shown  had  been  supplied  (IngledewY,  Dmigltu^ 
2  Stark.  86)  ;  nor  for  money  lent,  though  laid  out  in  purchasing  neoe»> 
saries  (^Robart  v.  Knouth^  2  Esp.  28) ;  nor  on  a  bill  of  exchimge  for 
amount  of  necessaries.  ( Williamson  v.  WatUy  1  Camp.  562.)  Thongli 
the  above  Act  excepts  contracts,  &c.,  for  necessaries  from  its  operatioB, 
yet  as  it  does  not  expressly  alter  the  former  state  of  the  law,  bat  onlr 
provides  that  such  contracts  are  not  within  the  enactment,  these  dect- 
sions  do  not  seem  to  be  disturbed. 

A  person  is  liable  on  a  bill  accepted  by  him  after  attaining  his  ma- 
jority, though  drawn  before.  {Stevens  v.  Jaekton,  4  Camp.  164.)  But 
where  goods  not  necessaries  ordered  by  an  infant  are  delivered  to  a 
carrier  for  him  before  majority,  but  do  not  reach  him  until  after,  be  is 
not  liable.    {€hifin  v.  Langfield,  3  Camp.  254.) 

When  an  action,  though  in  form  ex  contractu,  is  in  fact  founded  on 
tort,  as  where  an  infant  is  sued  for  money  had  and  received  in  a  case 
where  such  money  has  been  fraudulently  appropriated  or  embessled  by 
him,  infancy  is  no  defence.  {BruUm  v.  Eastman,  1  Esp.  172.  And  see 
Bumard  v.  Haggis,  32  L.  J.  C.  P.  189.)  But  if  the  action  is  for  a 
fraudulent  misrepresentation,  infancy  is  a  defence.  {Liverpool  AdApH 
V.  Fairhurgt,  9  Ex.  422.)  An  infant  is  not  liable  upon  a  warranty  given 
by  him.     (Hewlett  v.  JUastveU,  4  Camp.  118.) 

It  is  no  answer  to  a  plea  of  infancy  that  the  defendant  fraudulently 
represented  himself  to  be  of  full  age.  (Bartlett  v.  Wellt,  31  L.  J.  Q.  B. 
57.)  It  is  not  competent  to  a  plaintiff  to  treat  a  breach  of  contract  as 
a  tort  for  the  purpose  of  suing  tne  infant  upon  it.  {Jennings  v.  BamdsM, 
8  T.  R.  335.) 

(a)  By  the  26  k  27  Vict.  c.  41,  s.  1,  no  Innkeeper  shall  be  liable  to  make 
good  to  any  euest  any  loss  of  or  injury  to  property  brought  to  tiie  inn 
(not  being  a  norse  or  other  live  animal,  or  any  gear  appertaining  thereto^ 
or  any  carriage^  to  a  greater  amount  than  £30,  except  in  the  rollowing 
cases  : — (1)  Where  the  property  shall  have  been  stolen,  lost,  or  injured 
through  the  wilful  act,  default,  or  neglect  of  the  innkeeper,  or  any 
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defenduit  at  the  like  time  was  and  still  is  the  keeper  of  an  inn  AgAinst 
at  C,  in  the  county  of  B.,  for  the  reception  and  accommodation  ^^r! 
of  travellerB. 

Mrrmnt  in  his  employ.   (2)  Where  the  property  shall  have  been  deposited  Statatorj 
CJLpivtsly  for  tUe  cnstodj  with  the  innkeeper  ;  proyided  that  in  case  of  protection 
such  deposit  the  innkeep^  may  require  as  a  'condition  of  his  liability  of  inn- 
thst  the  property  be  deposited  in  a  box  or  other  receptacle  fastened  and   keeper. 
sealed  by  the  person  depositing  it.    By  sect.  2,  if  an  innkeeper  shall 
lefon  to  receive  for  safe  enstody  any  property  of  his  gaest,  or  if  the 
ffnest  shall,  through  any  default  of  the  innkeeper/ be  unable  to  deposit 
m  property,  the  mnkecper  shall  not  be  entitled  to  the  benefit  of  the  Act 
in  lespeat  of  such  property.    By  sect.  3,  every  innkeeper  Ib  bound  to 
«aiiie  at  least  one  copj  of  sect  1  of  the  Act,  printed  in  plain  type,  to 
be  exhibited  in  a  conspicuous  part  of  the  hall  or  entrance  of  his  inn,  and 
is  to  be  entitled  to  the  bcnent  of  the  Act  in  respect  of  such  property 
only  as  shaU  be  brought  to  his  inn  while  such  copy  is  so  exhibited.    An 
**  iui "  means  under  the  Act  any  hotel,  inn,  tavern,  public-house,  or  other 
place  oC  refreshment  the  keeper  of  which  is  by  law  responsible  for  the 
fooperty  of  his  guests  (sect  4). 

It  haa  been  held  that  the  word  wilful  in  the  words  ^  wilful  act,  default 
or  negieet "  in  the  Ist  section,  must  be  read  with  "  act  **  only,  and  not 
with  «  default "  or  "  neglect"  {8s[uire  v.  JVheeler,  16  L.  T.  N.  8.  93,  per 
Bylea,  J.) 

It  baa  been  held  that  a  mere  verbal  error  in  the  copy  of  sect  1  of  the  Act 
will  not  vitiate  the  notice  so  as  to  make  it  ineffectual,  provided  the  notice 
states  correctly  the  provisions  of  the  Act ;  but  the  omission  of  a  material  How  it 
portion  of  the  statute  will  render  the  notice  ineffectual  to  protect  the  inn-   may  be 
kaqwr.    {SpieeY.  JBaaatif  46  L.  J.  713,  App.)    And  the  accidental  omis-    lost 
miOL  of  the  word  ** act"  in  the  recital  of  tne  first  section  of  the  Act  was 
hM  to  be  a  material  omission.    {Ib.) 

An  innkeeper  is  bound  at  common  law  to  receive  persons  who  present 
thwnaeWes  as  guests  at  any  hour  of  the  day  or  night,  provided  they 
oObt  themselves  in  proper  condition  to  be  received  into  the  inn  and  are 
ready  to  pay  for  the  accommodation,  and  provided  there  is  room  to  ac- 
oomraodate  them ;  but  he  is  at  liberty  to  set  up  an  inn  for  the  reception  of 
Aparticnlar  class  of  persons, and  in  such  a  case  he  is  only  bound  to  do  what 
he  publicly  professes  to  do.  (See  t>er  Parke,  fi.,  in  Johnson  v.  Midland 
Bmlmay  (h,,  4  Ex.  878.)  Caffee-house  keepers  who  do  not  profess  to  ^n^^ 
lodge  guests,  boarding-house  keepers,  lodging-house  keepers,  and  the  :.|.](AeDer8 
owners  of  public-houses  who  do  not  let  bed-rooms,  arc  not  innkeepers  at  ^ 

^*9i^*w  law.  To  constitute  a  person  an  innkeeper,  he  must  profess  to 
entertain  and  lodge  all  travellers.  (See  2  Kent  Com.  559-6.)  Some  of 
these  persons,  however,  would  come  under  the  definition  of  the  above 
statate. 

The  zeal  innkeeper  is  the  person  liable,  and  not  a  manager  in  whose 
name  the  licenses  have  been  taken  out  {Dixon  v.  Birch^  L.  B.  8  Ex.  135.) 
Ilifa  wonld,  9tmb1ej  hold  in  cases  which  the  above  statute  includes. 

An  innkeeper  has  a  lien  for  his  charges  upon  all  goods  brought  by  the  The  inn- 
gaest  to  Ins  inn;  but  until  the  other  day  he  could  merely  retain  the  keeper's 
goods  until  payment    He  might  not  sell  them  and  satisfy  his  debt   lien  and 
However,  by  an  Act  of  the  present  session,  which  came  into  operation  on  j\^x  of 
the  8th  AogDst,  1878,  an  innkeepe^  may  sell  the  goods  on  which  he  has  a  gale  under 
lien,  provided  (1^  he  keeps  them  six  weeks  before  doing  so,  and  (2)  adver-  it. 
tiaea  the  sale  as  oirected  Vy  the  Act  a  month  before  the  sale. 

IJI^Smcsff.] — In  actions  against  innkeepers,  where  they  are  under  the 
uEofceetioa  A  the  above  statute  they  can  set  up  the  defence  that  the  guest 
Sd  not  comply  with  the  statute.    On  the  other  hand,  if  the  innkeeper 
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Against  an  ^ 
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for  goods 
stolen  at 
his  inn. 


2.  On  or  about  the  Ist  of  October,  1876,  the  defendant 
received  into  his  said  inn  the  plaintiff  as  and  being  a  traveller. 

8.  The  plaintiff  bronght  with  him  into  the  said  inn  a  port* 
manteau  containing  articles  of  wearing  apparel,  and  he  placed 
the  same  in  the  bedroom  allotted  to  him  by  the  defendant  in  the 
said  inn. 

4.  During  the  night  of  the  8rd  or  morning  of  the  4th  of 
October,  1876 — and  while  the  plaintiff  continued  to  abide  in 
the  said  inn  as  a  traveller  and  guest — some  person  or  persons 
effected  an  entrance  into  the  plaintiff's  said  bedroom,  and  stole 
thence  the  said  portmanteau  and  its  contents,  whereby  the  same 
were  wholly  lost  to  the  plaintiff. 

5.  The  said  loss  to  the  plaintiff  was  brought  about  by  the 
negligence  of  the  defendant  in  not  providing  proper  bolts  and 
locks  for  the  door  of  plaintiff's  said  bedroom,  and  by  his  negli- 
gence in  employing  dishonest  servants,  and  by  his  negligence  in 
allowing  dishonest  persons  to  have  access  to  the  premises  of  his 
said  inn. 

The  plaintiff  claims  : — 

SiaterMnt  of  Defence. 

1.  The  defendant  does  not  admit  the  allegations  contained  io 
the  3rd  paragraph  of  the  statement  of  claim. 

2.  The  defendant  denies  that  the  plaintiff's  portmanteau  and 
its  contents  were  stolen  as  alleged  in  the  4th  paragraph  of 
the  statement  of  claim,  or  at  aU. 

3.  If  the  plaintiff's  portmanteau  and  its  contents  were  stolen 


The  mere 
loss  or 
injury  of 
goods  es« 
tablishes  a 
primH  facie 
case  against 
the  inn- 
keeper. 


has  not  brought  himself  within  it  by  not  complying  with  its  require- 
ments, sach  as  exhibiting  the  printed  copy  of  sect.  1,  the  plaintiff  may 
in  his  reply  state  such  omission.  In  one  case  it  was  held  that  in  actions 
founded  on  the  common  law  liability  of  innkeepers,  it  is  a  good  defence 
that  neither  they  nor  their  serrants  were  guilty  of  any  negligence  or 
d^ult  in  keeping  the  goods.  (Dawson  y.  Chamney^  5  Q.  6. 164.)  But  the 
loss  of  the  goods  raises  a  presumption  of  negligence,  and  throws  on  the 
innkeeper  the  onus  of  proving  that  there  was  in  fact  no  negligence.  He 
may  do  this  by  showing  the  precautions  taken  by  him,  or  by  showing 
that  the  loss  happened  by  the  negligence  of  the  guest  himself  (Armutead 
V.  Wilde,  20  L.  J.  Q.  B.  524  ;  BvraeM  v.  ClemenU,  4  M.  &  S.  306) ;  but  it 
must  be  shown  that  the  loss  would  not  have  happened  if  the  g^est  had 
used  the  ordinary  care  of  a  prudent  man.  And  in  Morgan  y.  Jlavej[,  6 
H.  ic  N.  265,  it  was  laid  down  generally  that  an  innkeeper,  though  guilty 
of  no  negligence  but  even  diligent,  is  liable  for  the  loss  of  or  injury  to 
goods  of  nis  guest  not  arising  from  the  negligence  of  the  guest,  the  act  of 
€k)d,  or  the  Queen's  enemies. 
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or  lost,  the  defendant  says  that  the  same  were  not  stolen  or  lost  Against  an 

in  oonaeqnenoe  of  the  negligence  alleged  in  the  5th  paragraph  ?^'^^^^^'' 

of  the  statement  of  claim,  or  of  any  negligence  on  the  part  of  stolen  at 

the  deCsndant  or  his  serrants.  ^^  ^^^ 

Aeiian  against  HoteUTc^eper  for  injury  to  Goods. 

1.  The  plaintiff  is  a  civil  engineer.  The  defendant  is  a  hotel 
keeper^  and  the  proprietor  of  the  **  Beaconsfield  Arms/'  in  H., 
in  the  ooonty  of ,  which  is  an  inn  or  hotel  for  the  recep- 
tion, entertainment,  and  accommodation  of  travellers. 

2.  On  the  8th  of  September,  1877,  the  plaintiff  was  received 
by  the  defendant  into  his  said  hotel  as  a  traveller. 

8.  The  plaintiff  brought  with  him  into  the  said  hotel,  among  Against  an 
otiior  goods,  a  box  containing  several  valuable  instruments  con-  JJ^^^ 
nected  with  his  jHX>fe8sion  of  a  civil  engineer,  and  also  certain  to  goods 
documents,  plans,  and  maps ;  and  placed  the  said  box  and  its  ^^  ^^  "^' 
contents  on  a  table  in  a  private  sitting-room  assigned  to  him  in 
the  said  hotel  by  the  order  and  direction  of  the  defendant's 
manager. 

4.  On  the  9th  of  September  aforesaid  the  said  box  was  by 
reason  of  the  n^ligence  of  the  defendant's  servants  thrown 
£om  the  table  on  which  it  was  so  placed  as  aforesaid  on  to  the 
Hoor  of  the  said  sitting-room. 

5.  The  said  contents  of  the  said  box  were  so  injured  and 
damaged  in  consequence  of  being  so  thrown  that  they  became 
^md  ace  wholly  worthless  to  the  plaintiff. 

The  plaint^  claims  £150  damages. 


Statement  of  Defeme. 

1.  The  defendant  denies  that  the  plaintiff  brought  to  his  inn 
goods  mentioned  in  the  8rd  paragraph  of  the  claim. 

2.  The  defendant  denies  that  his  manager  ordered  or  directed 
said  goods,  or  any  goods,  to  be  placed  in  a  private  sitting- 


3.  The  said  box  and  its  contents  were  not  thrown  do^n  from 
table  on  to  the  floor  and  damaged  or  injured  by  any  negli- 

of  the  defendant's  servants. 

4.  The  defendant  does  not  admit  the  allegations  contained  in 
e  5th  paragraph  of  the  statement  of  claim. 


362  nrsiniT. 

j^gg^jigi  ^  5.  The  defendant  farther  says  that  the  aaid  box  and  its  oon- 
innkeeper.  tents  were  property  brought  to  the  defendant's  inn  (not  being  a 
^^e20ft^  horse  or  other  live  animal,  or  any  gear  appertaining  thereto,  or 
Vict.  c.  41.  any  carriage)  within  the  provisions  of  the  26  &  27  Vict 
c.  41,  s.  1. 

6.  The  defendant,  at  the  time  he  received  the  plaintiff  into 
his  inn,  and  thenceforth  while  the  plaintiff  resided  therein,  had 
exhibited  and  kept  exhibited  in  a  conspicuous  part  of  the  hall 
or  entrance  to  tJie  said  inn  a  copy,  printed  in  plain  type,  of 
section  1  of  the  above-mentioned  Act. 

7.  The  said  box  and  its  contents  were  not  deposited  expressly 
for  safe  custody  with  the  defendant,  as  such  innkeeper. 

8.  The  said  box  and  its  contents,  if  injured  at  all,  were  not 
injured  through  the  wilful  act,  default,  or  n^lect  of  the  defen* 
dant  as  such  innkeeper,  or  by  any  servant  in  his  employ. 


Insanity  (a). 

Defence  of  Imanity  to  an  Action  on  a  GotUraet. 

Defence  of        1.  The  defendant,  at  the  time  when  he  made  the  alleged 
insanity.      agreement  [or  executed  the  said  deed,  or  accepted  the  said  bill, 
or  as  the  case  may  ^^],  was  of  unsound  mind,  and  was  therdi>y 
incapable  of  making  [or  executing,  or  accepting,  Ac.\  or  under- 
standing the  same. 

2.  The  plaintiff,  at  the  time  of  the  making  of  the  said 
agreement  [or  as  the  case  may  he"]  knew  that  the  defendant  was 
then  of  unsound  mind. 

Rejply, 

1.  The  plaintiff  denies  that  he  knew  the  defendant  was  of 
unsound  mind,  as  alleged  in  the  2nd  paragraph  of  the  state- 
ment of  defence,  and  he  says  that  the  said  agreement  wag  made 
fiEiirly  and  in  good  faith. 


(a)  If  a  contract  is  made  with  a  person  of  unsound  mind,  with  know- 
ledge of  the  fact  by  the  other  party,  such  contract  cannot  be  enforced 
against  him.  If,  however,  such  party  was  ignorant  of  the  insanity,  and 
the  transaction  was  fair  and  btmafide  on  his  part,  the  contract  will  be 
valid.  See  Molton  v.  CamroHX,  2  Kxch.  487;  4  Exch.  17;  Baxter  t.  AH 
ofPorUnwtdh,  5  B.  &  C.  170;  Read  v.  Legard,  L.  J.  20  Exch.  309. 
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Insuraxioe— Marine  Policies  (a). 
Claim  under  Policy  far  Total  Loss,  Particular  and  General  9^ » »»*• 

nne  policy 

Average  Losses,  and  Expenses  under  Suing  and  Labouring  for  a  total 
Clause.  ^^  *^- 

ageioflsesy 

1.  The  plaintiJEb  are  a  firm  of  shipowners  carrying  on  business  oj^  ^4«r 
in  the  City  of  London,  and  were  the  managers  and  owners  of  a  or Vboaf- 

ing  dauBe. 


^)    Marine  ixuarance   is  a  contract  by  which  the  insurers,  called 
imdflrwriterB,  undertake,  in  consideration  of  a  certain  sum  of  money 
called  the  premium,  to  indemnify  the  assured  against  any  loss  which  he 
may  actually  sustain,  not  exceeding  a  specified  sum,  upon  ship,  goods, 
or  freight,  as  the  case  may  be,  either  during  a  certain  voyage  or  for  a 
certain  time.    In  the  former  case  the  policy  is  called  a  voyage  policy  ; 
in  the  latter,  a  time  policy.     The  party  entering  into  a  contract  of  The  in- 
marine  insozance  must  have  some  honcL  fide  pecuniary  interest  in  the  gured  must 
subject-matter  of  insurance.    He  must  have  what  is  called  an  insurable  have  a 
intmaty  and  this  interest  must  exist  not  only  at  the  time  of  entering  pecuniary 
into  the  policy  but  also  at  the  time  of  the  loss.    Marine  insurance  is  a   Intexest. 
contract  of  indemnity  merely ;  and  it  follows  from  this,  that  if  the  assured  ]^[|^£qq 
never  had  any  interest  in  the  subject-matter  of  insurance,  or  if  his  interest  |Qg|„mice 
did  not  continue  till  the  loss  happened,  he  sustains  no  injury  by  the  ^  contract 
happening  of  the  loss,  and  there  is  nothing  for  which  to  indenmify  him.   ^^  indem- 
AwK*^  result  which  follows  from  the  doctrine  that  the  assured  must  ^^-^ 
have  an  insurable  interest  is  this.    He  can  only  recover  from  the  under-       ^' 
writers  to  the  extent  of  his  insurable  interest.    It  may  be  that  in  conse-  Conae- 
qnenoe  ol  insuring  with  a  number  of  underwriters  the  total  amount  written  quenoes  of 
on  the  aggregate  of  the  policies  he  holds  is  in  excess  of  the  value  of  the  this. 
auhject-matter  of  insurance,  but  this  will  Ix;  no  advantage  to  the  assured. 
He  must  not  make  a  profit  out  of  the  common  misfortune  of  the  under- 
wrilera  and  himself ;  and  he  can  only  recover  against  any  one  or  all  of 
the  UMlerwriters  the  actual  loss  he  has  suffered.    He  is  not,  however, 
bound  to  apportion  the  loss  among  the  different  underwriters,  and  can 
proceed  agamst  one  of  them  and  recover  the  total  amount  from  him,  pro- 
vided he  has  underwritten  the  policy  to  that  amount.     In  that  case  it  wiU 
be  for  the  underwriter  who  has  had  to  pay  all  the  loss  to  come  upon  the 
other  underwriters  who  have  insured  the  same  risk  for  contribution. 

Intwrahle  UUereHJ] — In  the  statement  of  claim  it  is  necessary  ex-   What  oon- 
preasly  to  aver  the  fact  of  the  plaintiff  *s  interest  in  the  ship,  goods,  or  stitutss  an 
fieiffht  iromre^,  and  the  averment  must  be  that  the  plaintiff  was  interested   insurable 
Mttbe  time  of  the  making  of  the  contract  (except,  of  course,  where  an  interest. 
I  of  a  policy  is  suing,  then  an  allegation  of  the  assignor's  interest  at 
wiU  do),  and  also  at  the  happening  of  the  loss.  iSbip-owners  have 
.  inmrable  interest  in  their  ship.  Upon  the  principle  already  stated,  where 
thej  aasign  away  their  interest  in  the  ship  before  the  loss,  they  cannot 
:ieooTer  except  as  trustees  for  the  assignee,  and  this  only  when  there  has 
laeeai  an  agreement  that  the  policy  should  be  kept  alive  for  the  benefit  of 
-the  latter  (i\Mo2ef  v.  Innety  11  M.  &  W.  10) ;  but  an  assignment  by  way  of 
^ii0rtgage»  though  in  terms  absolute,  will  not  prevent  the  assured  from 
:^eoawmDg.    (Ward  v.  Beokf  13  C.  B.  N.  8.  668  ;  L.  J.  32  C.  P.  113.) 
-^L  person  who  lends  money  for  the  repair  of  a  ship  has  no  insurable 
TSntereat  in  it,  and  an  hypothecation  of  a  ship  by  a  master  gives  no 
interest  to  the  creditor.    {Stainbank  v.  Skepard,  13  C.  B.  418  ; 
J.  22  Sz.  841.)    A  mere  equitiU}le  interest  in  goods  is  an  insurable 
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On  a  mn'     vcssel  Called  the  *'  St.  James ;"  and  the  defendant  is  an  under- 

rine  policy    ^xiter  carrying  on  business  in  Liverpool. 

lofls,  Ac  2.  On  or  about  the  day  of ,  1877,  the  plaintiflb 


What  con- 
stitutes an 
insurable 
interest 


When  the 
risk  begins 
and  when 
it  ends. 


Usual 
losses 
covered. 


Effect  of 
*  *  lost  or 
not  lost/' 


Wliat  are 
**  perils  of 
the  sea." 


one  (Hill  V.  Secrctan,  1  6.  &  P.  315) ;  and  a  lien  on  goods  is  insoiable. 
(JfriffffMY.  Merchant  Traders'  Inmrance  Am.,  13  Q.  B.  167.)  The  interest 
of  a  shipowner  on  the  profit  expected  from  carrying  hi*  aitn  goods  is  pxx>- 
I)erly  described  and  insured  as  freight.  {Flint  v.  Flewtfm^^  1  B.  ft  Ad. 
45  ;  IMvaux  v.  TAnsony  5  N.  C.  519.)  The  assignee  of  a  policj  stands 
upon  the  interest  which  his  ansignor  had  at  the  inception  of  the  risk,  and 
hiH  own  interest  at  the  time  of  the  loss. 

Beginning  and  end  of  the  rUk.'] — This  differs  whether  the  policy  is  a 
time  or  a  voyage  i>olicy.  If  the  former,  the  risk  b^ns  at  the  first  date 
and  ends  with  the  last  date,  and  the  underwriters  are  only  liable  if  the 
l')88  happens  on  or  between  these  dates.  In  the  case  of  a  royage  policy, 
the  risk  begins  when  the  insurance  is  on  a  voyage  **  at  and  from,*'  as 
soon  as  the  ship  is  geographically  within  the  port  (^Haygktcn  t.  Empire 
Marine  Insnr.  Co,,  L.  R.  1  Ex.  206) ;  or,  at  the  beginning  of  the  ▼cysge 
when  the  insurance  is  *^  from  "  the  port.  {Small  v.  Oihton,  16  Q.  B.  166 ; 
L.  J.  20  Q.  B.  152,  Ex.  Ch.)  The  rif4  in  the  case  of  a  voyage  policy  on  tte 
ship  terminates  in  general  at  the  end  of  twenty -four  hoars  after  mooiiiut  in 
safety  in  port,  but  where  during  the  twenty-four  hours  the  diip  is  oomp^ed 
to  go  back  for  i)erf ormance  of  quarantine,  the  risk  continues.  (  Wajriei  ▼. 
Eamen,  2  Str.  1 243.)  In  the  case  of  goods,  the  risk  depends  on  the  agreement 
of  the  parties,  but  it  usually  begins  with  the  loading  on  bonid,  woA  ends 
with  the  safe  discharge,  including  their  passage  to  the  shore  by  wnal 
means.  {Tminey  v.  Etherington,  1  Burr.  348.)  The  risk  on  insomioe  of 
freight  begins  when  the  goods  or  part  are  on  board,  or  the  ship  is  at  the 
port  of  loading  in  a  condition  to  take  them  on  board.  {Pc^  v.  United 
Fire,  <Jy.,  Imtur.  Co.,  L.  R.  5  C.  P.  155  ;  Jones  v.  Neptune  Marint  Imrnr, 
Co.,  L.  R.  7Q.  B.  702. 

The  loss.^ — There  must  be  an  averment  that  there  was  a  loss  of  part 
or  all  the  subject-matter  of  insurance  by  the  perils  infmrcd  against 
These  perils  arc  enumerated  in  the  particular  policy ;  but  the  usual 
perils  insured  against  in  marine  policies  arc  all  perils  of  the  sea,  loas  by 
fire,  by  capture,  loss  by  restraint  of  princes,  loss  by  barratry,  and 
then  follow  general  words  "  all  other  perils,  losses,  and  misfortunes ;  ** 
but  on  the  principle  that  general  words  of  the  kind  are  to  be  taken  as 
ejusdem  gnieri^t  with  those  that  have  gone  before,  these  words  only  refer 
to  ]X!rils,  losses,  and  misfortunes  of  a  like  nature  to  those  already  enu- 
merated. If  the  insurance  is  with  the  words  "  lost  or  not  lost,"  it  will 
attach,  although  the  subject-matter  had  been  in  i^t  lost  at  sea  at  ttte 
time  of  insurance,  provided  the  party  insured  was  then  ignorant  of 
the  loss.  (3  Kent  Com.  258,  259  ;  Mead  v.  DarieJton,  3  Ad.  Jt  E.  308.) 
In  determining  whether  a  particular  loss  is  within  the  perils  insmed 
against,  the  ])roximate  and  not  the  remote  cause  of  lo8s  is  to  be 
regarded.  But  where  the  insurance  is  against  perils  of  the  sea,  and 
mischief  is  occasioned  by  the  sea,  the  natural  and  unavoidable  conse- 
quence of  which  is  to  cause  a  farther  mischief,  the  consequential  injmy 
also  is  a  ]>eril  of  the  sea,  as  where  the  sea-water  damages  part  of  a  cargo, 
which  thereby  becomes  putrid  so  as  to  injure  another  part  of  the  cargo 
in  contact  with  it.  {Montoya  v.  London  Asttwr,  Co.,  6  fSxch.  461 ;  L.  J. 
20  Ex.  254.)  A  loss  by  perils  of  the  sea,  though  remotely  caused  by  the 
negligence  of  the  crew,  is  within  the  policy.  (Walker  v.  Maittand, 
5  B.  ic  A.  171 :  Bi4h4)p  v.  Pcntland,  7  B.  &  C.  219.)  So  a  loss  occasioned 
by  the  mistake  of  the  master,  provided  he  was  a  person  of  competent 
skill  when  the  policy  was  effected.  {Phillips  v.  Headlam,  2  B.  dc  Ad. 
380.)    So  though  the  ship  was  damaged  by  negligent  loading,  and 
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effected  with  the  defendant  a  policy  of  marine  insurance  in  the  On  a  ma- 
ordinary  form  for  £1000,  which  the  defendant  subscribed  for  nic  policy 

for  total 

£50,  at  a  premium  of  7  guineas  per  centum,  and  became  and  loss,  kc 


became  leakj,  and  was  rnn  ashore  to  prevent  sinking.    {Bedman  v.    "Perils of 
Wihonf  14  M.  &  W.  476.)    A  ship  never  heard  of  after  sailing  is  pre-   the  sea." 
somed  to  have  foundered  at  sea.    {Grern  v.  Brown,  2  Str.  1199.)    It  is   -^Yjjgjj  ^ 
fEofBdent  to  prove  that  the  ship  has  not  been  heard  of  in  the  country   ^^'    ^^y^^ 
from  which  sne  sailed,  without  calling  witnesses  from  the  jwrt  of  desti-   \^^^  ^f  jg 
nation  to  prove  that  she  never  arrived  there.    {Twemlmp  v.   O^win,   sunoosed 
2  C^onp.  8S.)    The  time  within  which  a  missing  ship  will  be  presumed   ^q  i^JJ^ 
lost  most  depend  on  the  circumstances  of  the  case ;  and  in  nouiftman   foundered 
T.  Thornton,  Holt.  N.  P.  242,  a  shi])  which  had  sailed  on  a  seven  weeks* 
voyage,  and  had  not  been  heard  of  for  eight  or  nine  months,  was  pre- 
sumed to  be  lost.    Though  a  ship  is  burned  by  the  negligence  of  the 
master  and  mariners,  this  is  a  loss  by  fire  within  the  ])olicy  for  which 
the  underwriters  are  liable  {Bmh  v.  B^  Exch.  Amhv,  Co.,  2  B.  &  A.  73); 
but  on  an  insurance  of  goods,  if  the  goods  are  burnt  in  consequence  of 
being  put  on  board  in  bad  condition,  this  being  occasioned  by  the 
insiucirs  own  act,  would  not  be  a  loss  by  fire  within  the  policy.    {Boyd 
T.  Duboii^  3  Camp.  133.)    As  to  what  amounts  to  a  loss  by  restraint  of 
princes,  see  Anhert  v.  Ordy,  L.  J.  32  Q.  B,  iSO;  Bruce  v.  Xicopulo, 
11  Bxch.  129;  L.  J.  24  Ex.  321 ;  Bodocanachi  v.  EllioH,  L.  R.  8  C.  P.  649, 
and  in  Bx.  Ch.  L.  R.  9  C.  P.  518  ;  Oeipcl  v.  Smith,  L.  R.  7  Q.  B.  404. 
lliere  ia  nsnaUy  a  memorandum  on   marine  policies   protecting  the 
insoxer  from  claims  for  loss  on  certain  articles,  or  from  liability  to 
partlcalar  ayernge  "  unless  the  ship  be  stranded  ;  "  and  in  a  great  num- 
ber of  cases  there  has  been  a  keen  contest  as  to  what  constitutes  a   What  con- 
stzanding.    The  fact  that  the  ship  struck  or  took  the  ground  is  not   stitutes  a 
enongli ;  she  must  be  stationary  for  some  little  time,  as  twenty  minutes,   stranding. 
{Baker  ▼.  Towry,  1  Htark.  436.)    '*  A  stranding,*'  said  an  eminent  judge, 
**  may  be  said  to  take  place  where  a  ship  takes  the  ground  not  in  the 
<]idinaz7  coarse  of  navigation,  but  by  reason  of  some  unforeseen  accident. 
[BUkop  ▼.  Ptntlandj  7  B.  &  C.  219.)    If  therefore  the  ship  takes  the 
Ij^roiind  in  the  onlinary  and  usual  course  of  navigation  and  management 
3n  a  tidal  river  or  harbour,  upon  the  ebbing  of  the  tide  or  natural 
^eftciencj  of  water,  so  that  she  may  float  again  upon  the  flow  of  the 
-tide  or  increase  of  water,  such  an  event  is  not  a  stranding."    (Per  Lord 
^enterden,  in  WelU  v.  Iloprrood,  3  B.  &  Ad.  34.)    If  however  there  be  a 
vtxanding,  and  the  goods  were  on  board  at  the  time,  the  policy  applies, 
^hon^b  the  loss  or  injury  to  the  goods  was  not  caused  by  the  stranding, 
\nA  bj  some  other  cause.    {Ihid.)   A  loss  may  be  total  or  ])artial ;  and  a  Logges 
liotal  lose  may  be  either  actual  or  constructive.    A  total  loss  is  where  the   divided 
«abfect»matteT  of  insurance  is  either  totally  destroyed  or  is  so  damaged   into  total 
9UI  to  be  worthless,  and  the  adventure  is  thereby  totally  frustrated,    and  par- 
%^Iiouae  ▼.  Sahcader,  3  N.  C.  266.)    A  constructive  total  loss  is  where  the   tial ;  and 
^hin^  insnicd,  though  still  existing  in  fact,  is  lost  for  all  useful  puq)oses.   total  into 
a^o  as  to  justify  the  insured  in  abandoning  all  his  interest  in  it  to  the   actual  or 
'insurer,  and  claiming  as  for  a  total  loss.    (See  Ilo^ix  v.  Salvador,  nupra  ;  construc- 
^^atfter  t.  Taylor,  9  B.  &  C.  718  ;  Uoldinporth  v.  lf^*P,  7  B.  &  C.  794.)   tive. 

tioe  of  abandonment  must  be  given  to  the  underwriters.    It  need  not  jj^*:'     ^e 
in  writing,  but  it  must  be  certain,  it  must  be  unconditional  and     ,      , 
inalificd  {McMatterit  v.  Shoolhred,  1  Esp.  239)  ;  and  it  must  be  given   nJf  "J;^**" 
a  soon  as  possible.    {Hunt  v.  B,  Exch,  AtJntrance  (K,  5  M.  &  8.  47.) 
Nhere  the  loss  is  total,  that  is  to  say  where  the  ship  is  lost,  or  de- 
^^€iojed,  or  captured,  or   reduced  to  a  mere  wreck,  or  congeries  of 
^ft^^lanks.  so  as  to  exist  as  a  ship  for  no  useful  purpose  {Ifhrnfrorth  v.  Jfydtj 
1  «  C.  B.  N.  8.  885 ;  L.  J.  34  C.  P.  207 ;  Camhrldye  v.  Anderton,  2  B. 
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On  a  ma-  ^^^^^  t^  insurer  thereon  to  the  plaintifb  for  the  said  som  of  £50 
™»^cy  for  the  ship  "  St.  James/'  valued  at  £10,000,  lost  or  not  lost, 
loM,  &c.      &^  A^d  from  X.  to  a  rice  port  in  the  bay  of  Bengal  while  there, 

&,  C.  691),  then  it  is  not  necessary  to  give  notice  of  abAndonment.    Aa 

to  what  amounts  to  a  total  luss  of  freight,  sec  Patter  r,  MmnUn,  L.  B. 

6  H.  L.  83  ;  Allison  v.  Brixfol  Marine  IiUNr,  6b.,  L.  R.  9  C.  P.  669. 

^°^  Calculation  of  the  lojui.'] — Where  the  policy  is  a  ndned  OBie— the  etti* 

P^'J^  mated  value  of  the  subject-matter  of  insurance  stated  on  the  face  of  it — 

▼alued  and  ^j^  ^he  loss  is  totals  there  in  no  difficulty  about  calcolatiDg  the  loss,  and 

loaa  total,      ^g  assured  in  only  I>ound  to  prove  some  interest  in  the  ship  or  gooda,  in 

tT  i^*L»     order  to  take  the  case  out  of  the  statute  19  Geo.  2,  c.  37 ;  for  ever  max 

calculated,    f^^  statute,  the  usage  has  been  to  permit  the  v«lnation  fixed  on  the 

policy  to  stand,  unless  the  defendant  can  show  that  the  plaintiff  bid  a 

colourable  interest  only,  or  tliat  he  has  greatly  overvalued  the  goods. 

When  loss     If  the  loss  is  partial,  though  the  policy  be  valued,  the  plaintiff  is  Doond 

Partial  to  prove  the  value  of  the  goods  in  the  same  way  as  if  the  policT  were  an 

though  open  one.    {Irting  v.  Manning,  1  H.  L.  C.  287.)    The  role  in  the  case  of 

policy  an  open  policy  is  to  estimate  the  actual  value  of  the  subject  insmed  at 

valued.         its  actual  or  market  value  at  the  commencement  of  the  risk  ;  and  if  the 

When  claim  be  for  repairs  of  a  sliip,  the  full  cost  of  repairs  wiU  not  be  allowed, 

policy  because  the  owner  substitutes  new  for  old  materials.    (^P&infdegtre  v. 

open.  i2.  £xch,  Assur.  Co.,  Hy.  Sl  M.  378.)    A  deduction  of  one-third  sew  for 

old,  as  it  is  called,  will  be  made,  imless  the  ship  is  on  her  first  voyage. 

(Pirie  v.  Steele,  2  M.  &  Rob.  49;  or  perhaps  if  she  is  an  iron  ship; 

Thedednc-    ^^9^  ^-  Soretan,  L.  R.  6  C.  P.  616,  627.)    It  must  be  noticed,  how- 

tion  of  new   ^^^'  ^^^  besides  the  amount  actually  subscribed  for  by  the  underwriters, 

for  old  ^^^^  °^^  become  liable  for  average  losses,  and,  under  the  suing  and 

labouring  clause,  for  moneys  expended  in  and  about  the  attemptmg  to 

save  or  recover  the  subject  insured,  if  properly  claimed  in  the  statement 

of  claim.     {Le  Cheminant  v.  Pcarsim,  4  Taunt.  367.) 

Warranties.'] — There  arc  in  the  case  of  all  policies  of  marine  insorance 
certain  warranties  by  the  assured,  some  express,  others  implied.  These  war- 
ranties are  in  the  nature  of  conditions  precedent ;  but  as  only  a  genenl 
performance  of  all  such  conditions  is  usually  averred  in  the  statement  of 
A  strict        claim,  the  particular  warranty,  the  breach  of  which  is  relied  on,  must  be 
compliance    specially  ])lead(xl  as  a  defence  in  the  statement  of  defence.    Where  the 
with  ex-        {X)licy  contains  an  express  warranty,  a  literal  and  strict  compliance  with 
press  war-    it  must  be  proved,  and  it  is  not  sufficient  to  show  something  tantamount 
ranties  to  a  performance  of  it,  unless  it  be  a  waiver  or  dispensation  of  pezform- 

must  bo        ance ;  and  in  that  ca^c  it  must  be  specially  pleaded  as  such,  and  not  as 
averred.        a  compliance.    ( Weir  v.  Aberdeen,  2  6.  &  A.  320  ;  Croockewit  t.  Fletcher ^ 
1  H.  &  N.  893,  L.  J.  26  £x.  153.)    The  chief  implied  warranties  are  that 
there  shall  be  no  deviation  from  the  voyage  insured,  and  that  the  ship 
Implied         (in  the  case  of  a  vciyage  p<^licy)  is  seaworthy  at  the  commencement  of 
warranties    the  risk  ;  and  a  breach  of  one  or  other  of  these  warranties  avoids  the 
of  seawor-     policy,  although  there  has  been  no  fraud.  Any  deviation  from  the  voyage 
tbiness  and   insured  is  fatal,  although  no  loss  ha])pen8  in  consequence  of  the  devia- 
against         tiou,  and  although  the  loss  in  respect  of  which  the  underwriters  are 
deviation,     sought  to  be  made  liable  did  nut  occur  till  after  the  vessel  had  retnxned 
to  the  regular  course  of  the  voyage.    A  deviation  does  not  discharge  the 
insurer  from  liability  for  previous  loss,  but  only  for  loss  accming  after 
What  is  a      the  deviation.    (^Gretn  v.  Young^  2  Lord  Raym.  840.)    All  deviations  l^ 
deviation,      reason  of  inevitable  accident  or  stress  of  weather,  to  obtain  ne^lful  pro- 
visions or  to  do  necilful  repairs,  or  avoid  capture,  are  implied  czceptioas 
to  this  warranty  (  Urqnluirt  v.  liarnard,  1  Taunt.  456)  ;  but  it  is  a  ques- 
tion whether  a  deviation  for  the  purpose  of  helping  a  vessel  in  distress 
is  allowable  or  not.    (Sec  Lavrance  v.  Sgdebottom,  6  East,  64 ;  The  Jane, 
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and  thence  to  a  port  of  discharge  in  the  United  Kingdom,  with  on  a  ma- 
leave  to  call  at  a  port  for  orders,  and  for  thirty  days  while  in  port  J^®  ^^^^ 
after  arrival.  And  it  was  agreed  that  deviation  of  voyage  should  iom,  ac 

2  Hftgg.  Am.    Rep.  846 ;  3  Kent  Com.   313.)      With  respect  to   the   ^^^  ^^' 
impii^rf  warranty  of  seaworthiness  it  is  meant  that  the  ship  snaU  be  in  a  s^tutes 
lit  state  as  to  repairs,  eqnipment,  and  crew,  and  in  all  other  rc8|>ect8  to   unseawor- 
eaooonter  the  ordinary  perils  of  the  voyage  insured  at  the  time  of   tbincss. 
suling  on  it.    Bat  the  assured  makes  no  warranty  that  the  vessel  shall 
CGOtiiuie   seawOTthy,  or  that  the  master  or  crew  will  do  their  duty 
during  the  voyage ;  and  their  negligence  or  miscondnct  is  no  defence 
to  an  action  on  the  policy  where  the  loss  has  been  immediately  occa- 
sioned t^  the  perils  insured  against.    (^IHwon  v.  Sadler ^  5  M.  &  W.  414.) 
Where  a  ship  is  nnseaworthy  when  she  sails  on  her  voyage,  the  policy 
is  there  and  then  avoided,  taid  it  is  not  set  up  again  by  her  becoming 
seaworthy  during  the  course  of  the  voyage.    {Quebec  Marine  Intn.  Co. 
V.  OnKmereial  Bank  of  Canada,  L.  R.  8  P.  C.  234.)    Not  only  does  the  Owner  of 
ship-owner  warrant  that  his  ship  is  seaworthy,  but  the  owner  of  goods  insured 
the  anbject  of  insurance  loaded  on  board  ship,  warrants  that  the  ship   goods  war- 
is  seaworthy  {Biecard  v.  Shepherd,  14  Moo.  P.  C.  494) ;  and  if  the  ship   rants  the 
tnniB  oat  to  have  been  nnseaworthy,  the  owner  of  the  goods  cannot  recover  ship  is  sea-' 
Mainst  the  underwriters.    There  is,  however,  no  implied  warrantv  as  to  worthy. 
we  goods  themselves  that  they  are  seaworthy  for  the  voyage.    (Koehel 
T.  Smmden,  17  a  B.  N.  8.  71  ;  L  J.  33  C.  P.  310.)   It  has  now  been  finaUy 
settled  that  this  rule  requiring  seaworthiness  at  the  commencement  of  the 
ride  only  applies  to  voyage  poiioies.    In  the  case  of  time  policies  there  is  In  tinit 
no  implied  warranty  of  seaworthiness.     {Dudgeon  v.  Pembroke,  46  L.  J.   policies  no 
(H.  L.)  409.)  implied 

IkfeneeM-'Coneealment.']'— If  the  assured  conceals  any  material  fact   warranty 
which  relates  to  the  risk  insured,  the  i)olicy  is  void  (^Carter  v.  Boehm,  3   of  seawor- 
Bnrr.  1906 ;  Ruudl  v.  Thornton,  6  H.  &  N.  140)  ;  and  it  makes  no   thiness. 
matter  though  the  &ct  were  once  known  to  the  underwriter,  if  it  was 
aot  present  to  his  mind  at  the  time  of  effecting  the  insurance.    (Bates 
V.  AweUj  L.  R.  2  Q.  B.  595.)    The  assured  is  bound  to  communicate  all   ^®J^' 
the  inionnation  he  has  received,  though  he  does  not  know  it  to  be  true,   f^^  . 
and  fhoogh  it  aft^wards  turns  out  to  be  false.    It  is  important  to  notice,  ^^^^  ^. 
howevert  that  by  mercantile  usage  the  signing  of  the  slip,  not  the  de-   commum- 
hrerj  oat  of  the  policy,  is  the  making  or  the  contract.     Hence  it  is  ^^   .' 
only  fscts  known  to  the  assured  at  the  former  time  that  he  is  bound  to   ™&^i^ 
eommnnicate ;  and  anything  coming  to  his  knowledge  before  the  delivery    "^^' 
ont  of  the  policy,  though  after  the  signing  of  the  slip,  he  is  not  compelled 
todiadoee.  ilnshman  v.  N,  Maritime  Intur.  Co,,  Jj,  B.  8  C.  P.  216 ;  aff.  in 
Xz.  Ch.  L.  R.  10  C.  P.  179.    8ec  also  on  this  subject,  Morrison  v.  Uni- 
werml  Marine  Imur,  Co.,  L.  B.  8  Ex.  197 ;  Lynch  v.  Hamilton,  3  Taunt. 
ST).    It  is  soificient  to  communicate  facts  without  the  opinion  or  con- 
doaions  founded  upon  those  facts.     (Bell  v.  Bell,  2  Camp.  479.)    Merc   ^^^  ^^ 
mmaan  or  news  in  the  public  papers  need  not  be  communicated  (3   rumours, 
Ktaxt  Cknn.  285),  nor  need  facts  which  the  underwriter  is  presumed  to   p^r  opin- 
Jcnow,  as  that  a  ship  classed  A  1  at  Lloyd's  will  be  struck  off  the  list  ioi^"  ^^ 
^vnleaa  re-snrveyed  in  the  fourth  year  from  the  registration.     (Gandg   conclu- 
-r.  AdeUride  Marine  Insur.  Co.,  L.  B.  6  Q.  B.  746.)  Bions,  &c. 

MUrt^tsentation.  ] — Any  misrepresentation  of  a  material  &ct  by  the 
^Hored  to  the  underwriters  at  the  time  of  entering  into  the  contract 
savoids  the  policy ;  and  any  misrepresentation  made  to  the  first  of  the 
^^mderwritera  is  regarded  as  made  to  them  all.     (Marsdrn  v.  Beid,  3   Any  mate- 
^l^it.  672 ;  B^  V.  Oarstairs,  2  Camp.  643.)    A  material  misreprcsenta-   rial  misre- 
mion  will  vitiate    the  policy,  though  the   actual   loss   is  in  no  way   presenta- 
<sonnected  with  the  misrepresentation,  and  though  no  fraud  was  in-  tion  avoids 

the  policy. 
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be  held  covered  provided  notice  thereof  was  given  to  the  defend- 
ant on  receipt  of  advices. 

8.  The  risks  and  losses  insured  against  by  the  defendant 
under  the  said  policy  were  those  ordinarily  covered  by  a  marine 
policy,  and  included  perils  of  the  seas  and  all  other  perils,  loeseSy 
and  misfortunes  that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  said  subject-matter  of  insurance  or  any  part 
of  the  same.  And  it  was  by  the  said  policy  further  provided 
that  in  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the 
plaintiffs,  their  factors,  servants,  and  assigns,  to  sue  labour  and 
travel  in  and  about  the  defence,  safeguard,  and  recovery  of  the 
said  subject-matter  of  insurance,  or  any  part  thereof,  without 
prejudice  to  the  said  insurance,  to  the  charges  whereof  the  de- 
fendant would  contribute  according  to  the  rate  and  quantity  of 
the  sum  by  the  defendant  insured.  And  it  was  provided  by 
the  said  policies  that  general  average  should  be  paid  according 
to  foreign  statement  if  required,  and  the  said  subject-matter  of 
insurance  was  warranted  free  from  pirticular  average  below  the 
load  water-line,  unless  occasioned  by  fire,  grounding,  or  contact 
with  some  substance  other  than  water. 

4.  The  plaintiffs  and  A.  B.,  H.  F.,  E.  F.,  since  deceased,  and 


A  mere  ex- 
pression of 
opinion 
wiU  not. 


Any  frau- 
dulent 
statement 
will  destroy 
the  poUcy. 


tended  by  the  insured.  (Seaman  y.  Funerau,  2  Str.  1183.)  If  a  repre- 
sentation is  not  a  positive  assertion,  but  only  an  expression  of  opinion, 
expectation,  or  belief,  this  will  not  avoid  the  policy,  if  the  assertion  is 
made  bona  fide  j  and  in  ignorance  of  the  untruth.  {Barber  v.  FletcAer,  1 
Doug.  305  ;  Anderson  v.  Pacific,  .Vr.,  iMiir,  Co.,  21  L.  T.  N.  S.  408,  P.  C.) 
It  is  sufficient,  however,  if  the  representation  be  substantially  correct, 
and  it  need  not,  like  a  warranty,  be  strictly  and  literally  complied  with. 
(Pandon  v.  WaUtm,  Cowp.  785.) 

Fraud,'] — Any  fraudulent  statement  made  by  the  assured  to  induce  the 
underwriters  to  accept  the  risk  vrill  avoid  the  policy.  **  If  the  represent 
tation  was  by  fraudulent  design  it  avoids  the  j^olicy  without  staying  to 
inquire  into  its  materiaJty."  (Kent  Com.  288.)  If  goods  insured  are 
over  valued  with  intent  to  defraud  the  underwaters,  the  contract  is  void, 
and  the  assured  cannot  recover  even  for  the  value  actually  on  board. 
{Haigh  \.  De  La  Chnr,  3  Camp.  319.) 

Other  defences.'] — The  defendants  may  plead  some  contravention  of 
law  by  the  assured  having  direct  relation  to  the  subject  of  the  risk,  and 
this,  if  sustained,  will  be  a  good  defence.  (See  Cutuird  v.  Hyde,  2  E.  & 
E.  1.  L.  J.  29  Q.  B.  6  ;  Wilson  v.  Ifankin,  6  B.  &  8.  208  ;  L.  J.  34  Q.  B. 
62,  aff.  in  Ex.  Ch.  L.  R.  1  Q.  B.  102  ;  Dudgeon  v.  Pembroke,  L.  R.  9  Q. 
B.  581.)  He  may  also  plead  the  breach  by  the  plaintiff  of  some  one  or 
other  of  the  exi)res8  or  implied  warranties  of  the  policy ;  and  in  fact 
the  defence  in  probably  a  majority  of  the  actions  on  marine  policies  is  a 
deviation  by  the  vessel  during  the  voyage  or  her  unseaworthiness  at  the 
inception  of  the  risk. 
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S.  F.,  or  some  or  one  of  them,  were  or  waa,  at  the  time  of  the  On  a  ma- 
commencement  of  the  said  risk  and  of  the  effecting  of  the  said  f^^  ^^ 
insurance,  and  thence  until  and  at  the  time  of  the  several  losses  loss,  && 
herein  mentioned,  interested  in  the  sabject-mattcr  of  the  said 
insorance  to  the  valae  and  amoant  of  all  the  moneys  ever  in- 
cored  thereon,  and  the  said  policy  was  made  for  the  use  and 
benefit  and  on  account  of  the  person  or  persons  so  interested 
asaforefiaid. 

5.  The  said  vessel  sailed  from  N.  to  A.  on  the  said  insured 

voyage,  and  afterwards,  on  or  about  the         day  of ,  1876, 

safled  fit)m  A.  on  the  said  insured  voyage,  and  after  the  com- 
mencement of  the  said  risk,  and  whilst  the  said  policy  was  in 
foil  force  and  effect,  the  said  vessel  became  and  was,  by  perils 
jnrared  against  in  the  said  policy  and  not  by  any  of  the  perils, 
CKuea,  and  matters  firom  which  the  said  subject-matter  of  in- 
joraiice  was  warranted  free,  wholly  lost. 

6.  The  plaintifiB  farther  say  Uiat  during  the  said  insured 
Toyage,  and  whilst  the  said  subject-matter  of  insurance  was 
4X>vered  by  the  said  policy,  the  said  subject-matter  of  insurance 
sustained  a  particular  average  loss  by  the  perils  insured  against 
bj  the  said  policy,  in  respect  of  which  the  assured  are  entitled 
io  be  indemnified  under  the  said  policy. 

7.  The  defendants  farther  say  that  during  the  said  insured 
Toyage,  and  whilst  the  said  subject-matter  of  insurance  was 

--<x)Tered  by  the  said  policy,  a  loss  and  misfortune  arose  within 
the  tnie  intent  and  meaning  of  the  same,  and  thei*eupon,  in 
^::«ooardance  with  the  terms  of  the  said  policy  in  that  behalf,  the 
^Mored  incarred  divers  charges  and  expenses  for  which  the 
^defendant  became  liable  to  the  plaintiff  for  a  large  sum  in  pro- 
;^xirtion  to  the  sam  insured  by  the  said  policy. 

8.  The  plaintiffs  fhrther  say  that  during  the  said  insured 
"^rojage,  losses  and  expenses  were  incurred  for  the  preservation 
^Df  the  said  vessel,  her  cargo,  and  fi^ight,  for  which  the  assured 

e  liable  to  contribute  in  general  averse,  and  a  general 
iTerage  loss  was  thereby  occasioned  within  the  meaning  of  the 
"poUcf,  for  which  the  defendants  became  liable  to  pay  to 
plaintiflii  a  large  amount. 

9.  The  plaintiflb  have  requested  the  defendant  to  pay  the 
amounts  due  to  them  under  and  in  respect  of  the  said 

B^dicy,  bat  the  defendant  refiises  to  pay  the  same. 


n  It 


370 


On  a  ma- 
rine polk  J 
IbrtoUl 
lorn,  Ac. 


The  plaintiff  claim: — 
(1.)  £100  damagoL 

(2.)  In  the  event  of  the  plaintiflw  not  bemg  entitled  to  le- 
corer  on  the  said  pohGj,a  return  of  the  praninm  piii 

with  interest. 


Conceal- 
ment. 


Stalsment  of  Defence. 

[^First  six  jyaragraphe  of  defence  denials  and  admutimu.'] 
Defence,  7.  At  the  commencement  of  the  Tojage  and  risk  reqiectiTdj, 

wor^inesf   ^^^  ^^  ^  material  times  thencefcM-th,  tlie  Tessel  has  been  ahrqi 
nnseaworthj  for  the  risk  and  royage  leqiectiYdy. 

8.  The  defendant  farther  says  that  he  was  indnced  to  eflbd 
the  said  insm^nce,  and  to  execute  the  said  poUcy,  by  the  iiTMi|f- 
fdl  and  improper  concealment  by  the  plaintifBi  and  their  agenti 
from  the  defendant  of  certain  &ct8  then  known  to  the  jdaintiA 
and  their  agents,  and  unknown  to  the  defendant,  and  material 
to  the  said  risk,  and  which  on^t  to  hare  been  oommnnicated 
by  the  plaintifJB  ^or  their  agents  to  the  defendant  or  V» 
agents,  viz.  [Here  set  out  the  substance  of  the  aOeged  eonteei' 
ment\. 

0.  The  defendant  brings  into  Court  the  sum  of  £3,  being  the 
amount  of  premium  paid  by  the  plaintifls  in  respect  of  the  said 
policy  with  interest,  and  says  that  the  same  is  enough  to  satis^ 
the  claim  of  the  plaintifis  in  respect  of  the  said  policy. 


Taynicnt 
into  Court. 


On  :t  iiiii- 
rine  policy 
for  a  total 
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Action  hy  Shijwwner  an  Marine  Policy  for  Total  Consfructire 

Loss  of  a  ShijK 

1.  The  plaintiff,  at  the  times  hereinafter  respectively  men- 
tioned, was  the  owner  of  the  ship  called  the  "  M." 

2.  The  plaintiff,  on  the  8th  day  of  June,  1875,  caused  to  be 
made  a  policy  of  insurance,  with  certain  memoranda  there- 
under written  in  the  words  and  figures  following  : 

[Here  follows  the  policy  set  out  at  length.   It  teas  m  (he  w»A 
form.'\ 

3.  In  pursuance  of  the  said  policy  aforesaid  the  plaintiff  piid 
to  the  defendant  £8  Zs,  as  a  premium  for  the  insurance  of  £50 
of  and  upon  the  premises  in  the  said  policy  mentioned  as  afeR- 
said,  and  the  defendant  became  and  was  an  insurer  to  the  plain- 
tiff as  aforesaid,  and  duly  subscribed  the  said  policy  as  mdi 
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insurer  for  the  said  £50  upon  the  premises  in  the  said  policy  9"  *  ^ 

,  •       J  nno  policy 

mentioned.  for  a  total 

4.  The  plaintiff,  at  the  time  of  the  making  of  the  said  policy,  conateuo- 
and  from  thence  continnallj  afterwards  until  and  at  the  time 

of  the  loss  hereinafter  mentioned,  was  interested  in  the  said 
ship  to  the  amount  of  all  the  moneys  insured  thereon,  and  the 
said  policy  was  effected  for  his  benefit  and  on  his  behalf. 

5.  Afterwards  and  between  the  16th  day  of  April,  1875, 
and  the  15th  day  of  Oct.,  1875,  during  the  continuance  of  the 
risk  covered  by  the  said  policy,  the  said  ship  became  by  the 
perils  so  insured  against  a  constructive  total  loss,  and  notice  of 
abandonment  was  thereupon  duly  given  by  the  plaintiff  to  the 
agent  of  the  defendant  in  that  behalf. 

C.  All  conditions  precedent  have  been  fulfilled  necessar}'  to 
entitle  the  plaintiff  to  be  paid  the  said  sum  of  £50  by  the 
defendant,  yet  the  defiendant  has  not  paid  the  same. 

The  plaintiff  claims  : — 


Action  hi/  Owner  on  Marim  Policy  for  Dannaye  to  Vessel 

by  peril  insured  agtmsf. 

1.  The  plaintiffs  are  owners  of  the  steamship  "  L.,"  and  the  On  a  ma- 
defendant  is  an  underwriter.  for^damare 

2.  On  or  about  the day  of ,  1876,  the  plaintiffs  to  a  vessel. 

caused  to  be  made  on  the  said  steamship  "  L."  a  policy  of 
insurance,  which  was  in  the  words,  letters,  and  figures  fol- 
lowing, that  is  to  say: 

IfferefoUotvs  the  policy,  which  was  in  the  nstial  terms,^ 

3.  The  defendant,  in  consideration  of  the  said  premium  of 
20s,  pet  cent.,  underwrote  the  said  policy  for  the  sum  of  £100, 
and  thereby  became  an  insurer  to  the  plaintiffs  for  that  amount. 

4.  The  plainti%  were  then,  and  thence  and  until  the  hap- 
pening of  the  damage  hereinafter  mentioned,  interested  in 
the  said  steamship  to  the  amount  of  all  the  moneys  by  them 
insured  thereon,  and  the  said  policy  was  made  on  their  account 
and  for  their  use  and  benefit. 

5.  The  said  steamship  sailed  from  the  Clyde  on  her  said 
voyage  in  ballast,  on  the  4th  day  of  April,  1876,  and  on  tlie 
morning  of  the  7th  of  April,  and  during  the  continuance  of 
the  said  risk,  by  reason  of  the  perils  insured  against,  one  of  the 
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On  •  ma-  boOeiB  exploded  and  was  wholly  destioTed,  and  the  aaid  flteam- 
for  duDi^c  ^P  ^'^  greatly  injured  and  damaged,  and  had  to  be  towed  into 
to  a  rtmti  >f  ,^  where  a  snrvej  was  held  upon  her,  and  in  aooordanoe  with  s 

recommendation  of  the  snrvejorB  sufficient  lepaiis  were  effected 

to  enable  her  to  proceed  to  L. 

6.  The  said  steamship  afterwards  proceeded  to  London  m 
order  to  be  permanently  and  properly  repaired,  and  she  im 
there  so  repaired. 

7.  By  the  matters  aforesaid  the  said  steamship  was  by  the 
perils  insared  against  by  the  said  policy  injured  and  damaged 
to  an  extent  exceeding  £3  per  cent,  within  the  true  meaniDgf 
and  intent  of  the  said  policy,  and  the  defendant's  pioportiiHiof 
the  said  average  loss  in  respect  of  the  snm  of  £100  so  insmej 
by  the  defendant  as  aforesaid  amounted  to  £40. 

8.  All  conditions  were  fdlfilled,  and  all  things  ha^qiened  tod 
existed  and  all  times  elapsed,  necessary  to  entitle  the  plaintift 
to  be  paid  the  said  snm  of  £40,  yet  the  defendant  has  not 
paid  the  said  snm  or  any  part  thereof. 

The  plaintiflfis  claim  : — 

1.  £40,  and  interest  thereon  from  the  80th  June,  1876. 

2.  A  return  of  the  said  premium  of  £1. 
8.  Such  fiirther,  Ac. 

Action  on  Policy  hy  Sliijyperfor  Total  Loss  of  Cargo, 
<)n  a  ma.         1.  The  plaintiff  is  a  merchant,  and  the  defendant  is  an 

rine  policy     „„  j^,.,„^'i.^^ 

effected  on    Underwriter. 

goods.  2.  On  or  about  the  6th  of  October,  1870,  the  plaintiff,  by  I* 

agents  Messrs.  M.  &  D.,  caused  to  be  made  a  policy  of  insnr- 
ance,  which  was  in  the  words,  figures,  and  letters  following,  tbit 
is  to  say : — 

\^Here  follows  policy  of  insurance  07i  goods  shipped  per  fl» 

"  jr.  &"] 

8.  The  defendant,  in  consideration  of  the  premiums  ihereffl 
mentioned   and   paid  by  the  plaintiff,  underwrote  the  0id 

policy  for  the  sum  of  £ ,  and  became  an  insurer  to  tfce     •^. 

plaintiff  for  the  said  amount  in  respect  thereof. 

4.  The  plaintiff  was,  at  the  time  of  making  the  said  pdi?' 
and  until  and  at  the  time  of  the  loss  hereinafter  mentionedi 
interested  in  the  said  goods  to  the  amount  of  all  the  monejibl 
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him  iiuRired  thereon,  and  the  said  policy  was  effected  on  his  On  a  ma- 
bebalf  and  for  his  use  and  benefit.  ^>r\^^^ 

5.  The  said  goods  were  dnly  shipped  on  board  the  "  M.  8.,"  J<»»  ot 
and  on  the  22nd  day  of  September,  1676,  tiie  said  ship,  witli  ^     ^' 
the  said  goods  on  board,  left  Madeira  on  her  Toyage  to  New 
York. 

6.  Whilst  the  **  M.  S."  was  proceeding  on  her  said  voyage, 
with  the  said  goods  on  board,  and  during  the  continuance  of 
the  said  risk,  the  said  goods  were  by  the  perils  insured  against 
wholly  lost. 

7.  All  conditions  were  performed,  and  all  things  happened, 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  the 
ram  of  £ insured  by  the  said  policy. 

8.  The  defendant  has  not  paid  the  same,  or  any  part 
thereof. 

The  plaintiff  claims :  — 

Statement  of  Defence. 

1.  The  defendant  requires  the  plaintiff  to  produce  and  prove  Defences. 
the  policy  of  insurance  referred  to  in  the  2nd  paragraph  of  the 
statement  of  claim. 

2.  The  defendant  denies  that  the  plaintiff  was  interested  in  Nu  insur- 
the  subject-matter  of  insurance,  or  that  the  policy  was  effected  ^^^t 
on  his  behalf  or  for  his  use  and  benefit,  as  alleged  in  the  ith 
paragraph  of  the  statement  of  claim. 

8.  The  defendant  dem'es  that  the  said  goods,  or  any  part 
thereof,  were  shipped,  or  that  the  said  ship  ever  sailed  on  the 
aud  insured  voyage. 

4.  The  defendant  further  says  that  the  said  ship,  at  the  com- 
menoement  of  the  voyage  in  th,e  statement  of  claim  mentioned, 
iraa  not  seaworthy  for  the  said  voyage,  and  that  by  reason  of  Unsea- 
mach  UDseaworthiness  the  said  pplicy  of  insurance  never  attached  ^'^^'^^i^®^ 
to  the  said  subject-matter  of  iivmrance. 

5*  The  defendant  further  says  if  it  should  be  proved  that  the 

wd  policy  of  insurance  attached  to  the  subject-matter  of  insur- 

anoe,  that  after  the  commencement  of  the  voyage  in  the  said 

pcdicy  mentioned,  and  before  the  alleged  loss,  the  said  ship,  Deriation. 

without  sufficient  cause  or  excuse,  deviated  from  and  failed  to 

proaeeute  and  proceed  on  the  s^d  voyage. 

6.  In  case  the  said  policy  should  be  produced  and  proved,  the  Misrepre- 
sentation. 
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On  a  ma- 
rine policy 
for  total 
Ion  of 
goods. 

Defences. 


defendant  furiher  sajB  that  the  defendant  was  indnoed  to 
become  an  insurer  to  the  plaintiff  by  the  misrq)reBentation  and 
conceahnent  by  and  on  the  part  of  the  plaintiff  and  his  agents 
of  divers  material  facts  well  known  to  the  plaintiff  and  his 
agents,  and  unknown  to  the  defendant  and  his  agents,  and 
which  ought  to  have  been  communicated  by  the  plaintiff  or  his 
agents  to  the  defendant  or  his  agents,  viz.  [^Here  set  cut  ike 
alleged  concealments  and  misrepresentations,'] 

7.  The  defendant  denies  that  the  said  goods,  or  any  part 
thereof,  were  or  was  lost  by  the  perils  insured  against,  or  any  of 
them,  as  alleged  in  the  6th  paragraph  of  die  statement  of 
claim. 


On  a  ma- 
rine policy 
for  loss  of 
caigo  by 
"restraint 
of  kings, 
Ac." 


Action  on  Policy  for  Total  Loss  of  Cargo  seized  on  the  Danube 

hy  the  Russian  Government. 

1.  The  plaintiffs  are  merchants  in  London ;  the  defendants 
are  a  marine  insurance  company. 

2.  On  or  about  the  8rd  of  May,  1877,  the  plainti£b  effected 
with  the  defendants  a  policy  of  marine  insurance  for  £2600, 
which  the  defendants,  for  a  premium  at  and  after  the  rate  of 
60s.  per  cent.,  executed  for  the  said  sum,  and  became  insurers 
thereon  to  the  plaintiffiii  upon  1250  Braila  kilos  of  barley, 
valued  at  £8500,  including  £850  advances  for  the  ship 
''  Apostoli,"  lost  or  not  lost,  at  and  irom  ports  or  places  in  the 
Danube  ^  Sulina  to  a  port  or  ports  of  call  ^  discharge  in  the 
United  Kingdom  or  on  the  continent  of  Europe  between  Havre 
and  Hamburg,  both  inclusive.  To  return  4/9  per  cent,  for 
sailing  on  or  before  1st  of  May  and  arrival. 

8.  The  perils  insured  against  by  the  said  policy  were  those 
ordinarily  covered  by  a  policy  of  marine  insurance,  and  included 
perils  of  the  seas,  men-of-war,  enemies,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes,  and  people  of  what  nation, 
condition,  or  quality  soever,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  subject-matter  of  the  said  insurance,  or  any 
part  thereof. 

4.  The  goods  covered  by  the  said  policy  were  shipped  on 
board  the  said  vessel  at  a  port  or  place  of  shipment  within  the 
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meaning  of  the  policy,  to  be  carried  therein  on  the  ingnred   9°  *  ^' 

«■  ii.»        nne  policy 

y^ojBge,  and  thence  nntil  and  at  the  time  of  the  I088  herem-  for  ion  of 
after  mentioned,  the  plaintifRs,  or  some  or  one  of  them,  were  or  car^oby 
was  interoated  in  the  said  snbject-matter  of  insurance  to  the  of  kings, 
ftdl  amonnt  inmired  by  the  said  policy,  and  the  said  policy  was  *«•" 
made  for  the  nse  and  benefit  of  the  persons  or  person  so 
interested,  and  on  tiieir  account 

5.  After  the  said  policy  had  attached  to  the  said  snbject- 
matter  of  insoiaace,  and  whilst  the  same  was  covered  thereby, 
and  whilst  the  said  yeesel  with  the  said  goods  on  board  was 
lying  in  the  Danube,  the  navigation  of  the  Danube  was  declared 
tqr  the  Russian  Gtovemment  and  military  authorities  to  be  and 
was  in  fauct  dosed  by  them,  and  the  said  vessel  and  goods  were 
by  them  forcibly  taken  out  of  the  possession  and  control  of  the 
plainfciflh,  and  arrested  and  detained,  and  the  said  subject- 
matter  of  insurance  became  and  was  wholly  lost  to  the  plain- 
tift  by  perils  insured  against  by  the  said  policy. 

6.  All  conditions  have  been  fdlfilled  and  all  things  have  hap- 
pened and  all  times  have  elapsed  necessary  to  entitle  the  plain- 
tUTto  be  paid  the  moneys  insured  by  the  said  policy,  yet  the 
defendant  has  not  paid  the  same,  or  any  part  thereof. 

Tbe  plaintafb  claim  :— 

(1)  £2600,  with  interest  until  payment. 

(2)  In  the  event  of  the  jdaintifb  not  being  entitled  to  re- 

cover on  the  policy,  a  return  of  the  premiums  jMud  as 
aforesaid,  with  interest. 

Adian  an  Two  Policies  for  Partial  Loss  hj  Peril  insured 
againsty  viz., ''  Risk  of  Crafty**  and  also  for  Damages  under 
the  **  Suing  and  Labouring  "  Clause. 

!•  The  plaintifb  are  merchants  carrying  on  business  at  G.,  ^^  ^^o 
and  the  defendants  are  an  insurance  company  carrying  on  policies 
bosineaB  at  liveipool  and  elsewhere.  ^^^1^}^ 

2.  On  or  about  the  2nd  June,  187G,  the  plaintiffii,  through 
Iheir  agents,  Messrs.  E.  N.  &  Co.,  effected  a  policy  of  marine 
insurance  witili  the  defendants  at  a  premium  of  2  per  cent,  for 
JB2M)0,  which  the  defendants  executed  for  the  said  sum  of 
JB2M0»  and  theoreby  became  and  w^re  insurers  thereon  to  the 
plaintiffs  for  the  said  amount  on  8100  bags  of  linseed,  valued 


to  goods. 


afe  mad  iir  Jt2^»  aoim^.  ca  bcari  die  nil  **  A."  ai  ad 
frun  RjmiMT  c>  T^jarpoeB.  fnrintffpg  a&  nk  of  dsft  and 

i.  Cfn  or  a^^-ci  ibe  ^ca  Jme,  1^^  cfae  phfwrilfcj  duon^ 
their  atgieiia.  M'Sisi.  K.  X.  ic  Co^  dlacsed  aaoiher  pofiej  of 
marine:  iosmzice  wnh  che  (ipfrfwfwtt  tt  a  pRmimi  of  2  pff 
cenr.  frir  £r.>«.»,  vLich  ^  defeBdanta  eaenBed  ftir  die  aid 
UKKjGnt.  and  ihef^'T  became  aztd  vere  imfxi  tfaavon  to  die 
pttnnffr  f«>r  cha&  amooiLC  oa  a  fsnher  qi— rity  <tf  dlO(^ 
baes  of  Imseed.  Talnai  for  £2^00  aieztiiig,  on  faoaid  die  and 
Tenei**A.''acaDd  frjm  Booabay  to  Stmrpuam,  iwimllng  afl  riik 
of  craft  and  biau  co  and  from  the  said  tcbkL 

4.  The  risks  and  Ij&ka  insured  agamst  by  the  said  poiiciei 
resf^ctiveir  were  ihejbt  ordinarily  covered  by  a  maiine  inmaiMe 
poiicy,  and  iii<jkded  perils  of  the  sea  and  all  otho*  penla»  Umkii* 
and  misfijrnmes  chat  ifaooki  come  to  the  hnn,  detrimenl^  cr 
damage  of  the  said  sabject-matters  of  insmance,  or  any  pait 
thereof,  and  the  said  pohcies  respectiTeiT  contained  the  nsnal . 
suing  and  lab'xuing  claoses. 

5.  The  ^xds  intended  to  be  covered  by  the  aaid  policies 
resj^ectivelT  were  doly  loaded  on  bijard  the  said  vesBel  at  Bom- 
Ifnj  at<  'PL'said  to  be  carried  on  the  said  Tojage,  and  then  and 
thence  until  and  at  the  time  of  the  Ictises  hereinafter  mentioned 
the  plain tifTs  were  interested  in  the  said  snbject-matter  of 
insaranc-e  to  the  extent  of  all  the  moneys  insnred  thereon  respec- 
tively, and  the  said  policies  rtspectively  wax?  made  for  their  m 
and  benefit  and  on  their  account. 

G.  After  the  said  policies  had  attached,  and  dnring  the  con- 
tinuance of  the  said  risk,  and  whilst  a  portion  of  the  said  goods, 
that  is  to  say,  about  ir>7u  bags  of  linseed  covered  by  the  said 
policies,  were  being  carried  in  a  craft  or  boat  within  the 
meaning  of  the  said  policies,  the  said  craft  or  boat,  throi^ 
the  violence  of  the  weather,  sank  with  the  said  1570  bagB, 
and  by  perils  insured  against  by  the  said  policies  reqsectivelf 
as  aforesaid,  a  portion  of  the  said  1570  begs  was  lost  and  tbe 
remainder  greatly  damaged  and  deteriorated  in  valne. 

7.  The  damaged  linseed  was  forwarded  to  Hull  for  the  p^^ 
pose  of  being  sold,  and  the  same  was  in  fact  sold  to  the  best 
advantage,  and  the  plaintifis  sustained  a  loss  upon  the  same  of 
about  £1300,  and  the  defendants'  proportion  of  die  lom'^ 
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impeci  of  the.  said  two  Bums  of  £2500  insared  as  aforesaid  On  two 
amonnted  to  a  large  sam.  ^^dL 

8.  The  plaintiffB  also  saj  that  after  the  commencement  and  ^or  injorj 
during  the  continuance  of  the  said  risks  respectivelj,  and  whilst  anl^^ 
the  said  policies  respectively  were  in  fiill  force  and  effect,  a  loss  ^,<ler  the 
or  misfbrtune  occurred  within  the  true  intent  and  meaning  of  fabovLcing 
the  aaid  policies,  and  the  plaintiff  thereupon  by  their  factors,  cifltuse. 
Bervants,  and  assigns  in  that  behalf,  did  sue  labour  and  travel 

m  and  about  the  defence,  safeguard,  and  recovery  of  the  said 
BDbject-matters  of  insurance,  and  necessarily  incurred  charges 
and  expenses  in  and  about  the  defending,  safe-guarding,  and 
recoTering  of  the  same,  of  which  the  defendants'  proportion 
in  respect  of  the  said  sums  so  insured  by  them  as  aforesaid 
amounted  to  a  considerable  sum. 

9.  Particulars  of  the  plaintiffs*  claim  have  been  furnished  to 
the  defendants,  and  the  plaintiff  have  applied  to  the  defendants 
bribe  payment  thereof,  but  they  have  refused  to  pay  the  same. 

The  plaintiffs  claim : — 

(1.)  £500,  with  interest  imtil  payment. 

(2.)  If  it  should  be  established  that  the  plaintiffs  are  not 

entitled  to  recover  on  tlie  policies,  a  return  of  the 

premiums  paid  with  interest. 


Aetim  on  Policy  of  Marine  Insurance  on  Cargo  for  Partial 

Damage  and  Loss, 

1.  On  the  7th  October,  1876,  the  plaintiff  caused   to  be  On  a  ma- 
effected  with  the  defendants  a  policy  of  marine  insurance  upon  f^^  jm^ui 
361  casks  of  olive  oil,  the  property  of  the  plaintiffs,  valued  at  dan»age  of 
£8000,  to  be  carried  by  the  ship  "B.  S."  from  G.  in  the  *^^' 
Uediterranean  to  the  United  Kingdom. 

2.  The  defendants  subscribed  the  said  policy  to  the  amount 
rf£1800,  in  consideration  of  a  premium  of  £18  then  paid  to 
them  by  the  plaintiffs,  and  became  insurers  of  the  said  oil. 

3.  The  perils  against  which  the  insurers  insured  the  said 
>il  were,  amongst  other  things,  perils  of  the  seas,  and  all 
>ther  loflseSy  perils,  and  misfortunes  which  should  come  to 
die  hnrt^  detriment,  or  damage  of  the  said  oil,  or  any  part 
hssKot 

4.  The  said  oil  was  shipped  on  board  the  said  ship,  and  after 
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On  a  ma-  the  said  shipment,  and  whilst  the  said  ship  was  {ffooeeding 
for  ptftud  ^P^^  ^^  ^i^  voyage,  and  during  the  continuance  of  the  said 
loM  of  riflky  divers  of  the  casks  in  which  the  said  oil  was  shipped  were 
*"****  by  perils  of  the  sea  greatly  damaged,  and  a  large  quantity  of 
the  said  oil  was  lost, 

5.  The  plaintiffs  at  the  time  of  the  cfTecting  of  the  said 
poUcy,  and  thenceforward  continually  until  the  loss  aforesaid, 
were  interested  in  the  said  oil  to  the  amount  insored. 

6.  By  reason  of  the  premises,  the  sum  payable  by  tihe 
defendants  to  the  plaintiffs  under  the  said  policy  i^aresaid 
amounted  to  £174. 

The  plaintiffs  claim  £174. 

SfaiemetU  of  Defence. 

Defence.  i.  The  defendants  deny  the  several  allegations  in  the  4th 

paragraph  in  the  statement  of  claim.  The  defendants  do  not 
admit  that  the  said  oil  was  shipped  on  board  the  said  ship,  and 
if  the  said  oil  was  shipped,  which  they  do  not  admit,  they 
deny  that  divers  or  any  of  the  casks  in  which  the  said  oil  was 
shipped  were  by  the  perils  of  the  seas  greatly  damaged  or 
damaged  at  all,  and  the  defendants  deny  that  a  large  or  any 
quantity  of  the  said  oil  was  lost  as  aUeged. 

2.  The  defendants  say  that  the  said  oil,  if  shipped  (which 
they  do  not  admit),  was  shipped  in  improper  or  insufficient 
casks,  and  that  the  allied  loss  (if  any)  was  caused  by  the 
improper  and  insufBeient  state  and  inherent  vice  of  the 
said  casks,  and  was  a  loss  for  which  the  defendants  are  not 
responsible. 

3.  The  defendants  deny  tliat  the  plaintiffs  were  interested 
in  the  said  oil  as  alleged  in  the  5th  paragraph  of  the  statement 
of  claim. 

4.  Tlie  defendante  deny  that  the  alleged  loss  (if  any) 
amounts  to  the  sum  of  £174.    It  does  not  exceed  £80. 


Actum  by  Skip-owner  on  Polkyfor  Loss  of  Freight 

On  •  ma-         J.  The  plaintiflb  are  owners  of  the  ship  "  P."  of  W.,  and  the 

te*lM«  of    defendants  are  underwriters  at  Lloyd's. 

frei^t  2.  On  the  17th  June,  I87C,  the  plaintiffs  and  Messis.  J.. and 
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6.  B.  &  Co.,  of  London,  agreed  by  charter-party,  inter  aUa,  9**_j. 
that  the  said  ship  shoiild  proceed  to  S.  A.,  India,  or  any  port  for  km  of 
on  the  way,  with  cargo  benefit,  and  having  discharged  same,  ^ks^^ 
ehoold  sail  and  proceed  as  ordered  at  port  of  discharge  of  out- 
ward cargo  to  A.  A.,  E.,  B.,  B.  for  orders  to  load  at  B.  or  R 
{one  port  only),  and  there  load  from  the  said  charterers  or 
their  agents  a  foil  and  complete  cargo  of  rice  in  bags,  and 
being  so  loaded,  shonld  therewith  proceed  to  Q.,  F.  or  S.  for 
orders  to  discharge  in  a  good  and  safe  port  in  the  United 
Kingdom  or  on  the  continent  between  H.  and  X.,  both  incln- 
sive,  and  deliver  the  same  in  any  customary  dock  or  basin 
charterers  might  appoint  agreeably  to  bills  of  lading.  That 
the  charterers  shonld  pay  freight  on  true  delivery  of  the  cargo 
in  frdl  of  all  port  charges,  pilotage,  and  primage,  at  and  after 
the  rate  of  67«.  6d.  per  ton  of  20  cwt.  nett,  delivered  in  manner 
and  subject  to.  deductions  as  in  the  said  charter-party 
specified. 

3.  The  said  charter-party  also  contained  the  following 
clause :  "  If  any  portion  of  the  cargo  be  delivered  sea-damaged, 
the  freight  on  such  sea-damaged  portion  to  be  two-thirds  of  the 
above  rate,  except  only  in  case  the  vessel  shall  have  been 
stranded." 

4.  On  the  6th  March,  1877,  the  plaintiff,  by  a  policy  of 
insurance  of  that  date,  caused  themselves  to  be  insured  upon 
the  said  freight,  which  said  policy  was  in  the  words  and  figures 
following,  that  is  to  say : 

[Here  follows  poUcy  set  out  mfuU.'] 

5.  The  defendants,  for  the  premiums  respectively  paid  to 
them  by  the  plaintiffs,  subscribed  the  said  policy  for  the 
amounts  above  specified,  and  became  insurers  thereon  to  the 
plaintiffs  for  such  amounts  respectively  on  the  subject  of  the 
insurance  described  in  the  said  policy.  The  charter-party 
mentioned  in  the  said  policy  is  the  above  mentioned  charter- 
party  of  the  17th  June,  1876. 

6.  The  plaintiffs  were  then  and  thence,  until  and  at  the  time 
of  the  loss  hereinafter  mentioned,  interested  in  the  subject  of 
the  said  insurance  to  the  amount  of  all  the  moneys  by  them 
insured  thereon,  and  the  said  policy  was  effected  for  their 
benefit  and  on  their  account. 

7.  The  cargo  was  loaded  on  board  the  said  ship,  to  be  carried 
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Ob  a  ma-  at  freight  on  board  on  the  said  voyage,  and  the  said  ship 
forloMo/  departed  on  her  said  voyage,  and  in  July,  1877,  arrived  in 
freight,  London  and  there  discharged  the  said  cargo,  and  there,  during 
the  continuance  of  the  said  risk,  a  portion  of  the  said  cargo  waft 
delivered  sea-damaged,  and  thereby,  pursuant  to  the  said  clause 
in  the  said  charter-party  set  forth  in  the  8rd  paragraph  of  this 
statement  of  claim,  the  plaintiffs  lost  one-third  of  the  freight 
on  such  sea-damaged  portion.  The  said  ship  was  not  stranded^ 
sunk,  or  burnt. 

8.  The  total  freight  on  the  cargo  was  £3871,  and  one-third 
of  the  total  was  £1290,  of  which  £1200  formed  the  subject  of 
insurance  under  the  said  policy.  The  one-third  of  the  freight 
lost  by  the  plaintiffs  on  the  sea-damaged  portion  of  the  cargo 
amounted  to  £273. 

9.  By  reason  of  the  premises  the  plaintiffs  have  become 
entitled  under  the  said  policy  to  recover  from  the  defendants 
respectively  so  much  of  £273  as  is  proportionate  to  the  sums 
for  which  the  defendants  respectively  subscribed  the  said 
policy. 

10.  All  things  have  happened  and  all  times  have  elapsed 
necessary  to  entitle  the  plaintifi&(  to  be  paid  the  same,  yet 
the  defendants  have  not  paid  the  said  moneys,  nor  any  part 

thereoT,  nor  hasany  of  them  done  so. 
The  plaintiffs  claim : — 

[^Here  follow  tlie  amounts  claimed  from  each  defendanf] 
Interest  on  the  said  sums  respectively  from  the  date  of  the 

writ  until  judgment. 
Such  further  or  other  relief,  &c. 


Action  mi  Policy  hy  Assignee  tliereof  fm'  pmrticular  Average 
Loss  and  Expenses  under  Suing  and  Labouring  Clause. 

On  a  ma-  1.  The  plaintiff  is  a  com  merchant  at  N.,  and  the  defendants 

byasrimw    ^^  ^  marine  insurance  company  in  America. 

2.  On  or  about  the day  of 1877,  Messrs.  6.  &  F., 

at  a  certain  premium,  insured  with  the  defendants  under  a 
marine  insurance  poUcy  of  that  date  18,460  dollars  in  gold  and 
3900  quarters  of  mixed  maize  in  bulk,  free  of  particular  average, 
unless  caused  by  burning,  sinking,  stranding,  or  collision  of 
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Teeael,  valaed  at  the  said  sum  thereby  insured ;  the  maize  to  9^  a  ma- 
be  shipped  on  board  the  barque  "P."  at  and  fromB.  to  C.  or  ^y^^SjJj^L 
F.^  for  orderB  to  a  port  in  the  United  Kingdom,  including 
lighterage  risk,  if  any,  to  and  from  the  vessel,  and  it  was 
therdbj  agreed  that  in  case  of  loss  such  loss  should  be  payable 
to  the  ofdera  of  the  said  Messrs.  6.  &  F.,  and  should  be  paid 
an  aterling  at  the  counting-house  of  Messrs.  B.  S.  and  Co.  in 
London,  at  the  rate  of  4  dollars  95  cents  gold  to  the  pound 
sterling. 

8.  The  risks  insured  against  by  the  said  policy  were  those 
ordinarily  ooTered  by  a  marine  insurance  policy,  and  included 
perila  of  the  seas  and  all  other  losses,  perils,  and  misfortunes 
that  ahonld  come  to  Uie  hurt,  detriment,  or  damage  of  the  said 
subject-matter  of  marine  insurance,  and  the  said  policy  included 
the  nsnal  suing  and  labouring  clause. 

4.  The  goods  covered  by  the  policy  were  shipped  by  Messrs. 
a.  &  F.  by  the  said  vessel,  and  at  the  time  of  shipment,  and 
thence  until  and  at  the  time  of  the  assignment  hereinafter 
mentioned,  the  said  firm  were  interested  in  the  said  goods  to 
the  value  or  amount  of  all  the  moneys  insured  thereon, 
and  the  said  policy  was  made  for  their  benefit  and  on  their 
acoonnt. 

5.  Messrs.  0.  &  F.  subsequently  sold  the  said  subject-matter 
of  insurance  to  the  plaintiflT,  and  assigned  the  said  policy  to  the 
plaintiiF  so  as  to  pass  the  beneficial  interest  in  the  said  policy 
to  the  plaintiff  as  the  person  entitled  to  the  property  thereby 
insured,  and  the  plaintiff  became  and  was  then  and  thence, 
imtil  and  at  the  time  of  the  loss  hereinafter  mentioned,  inte- 
rested in  the  said  goods  to  the  value  and  amount  of  all  the 
moneys  insured  thereon. 

6.  The  said  vessel  with  the  said  goods  on  board  sailed  from 

B.  on  the  insured  voyage  on day  of 1877,  and  after- 

warda  dnring  the  continuance  of  the  said  risk,  and  whilst  the 
said  policy  was  in  ftall  force  and  effect,  and  whilst  the  said 
goods  were  covered  thereby,  the  said  vessel  in  the  course  of  the 
voyage  was  stranded  near  C.  by  perils  insured  against  by  the 
said  policy,  and  a  particular  average  loss  under  the  said  policy 
was  caused  by  the  said  stranding.  The  said  loss  amounted  to 
£200  and  upwards. 

7.  The  plaintiflf  also  says  that  after  Uie  commencement  and 
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On  a  ma-     during  the  continuance  of  the  said  risk,  and  whilst  the  said 

t^MdgnZ.  Po^<7  ^^  ^^  ^U  ^01"^  ^^<^  effect  and  the  said  goods  covered 
thereby,  a  loss  and  misfortune  occurred  within  the  true  intent 
and  meaning  of  the  said  policy,  and  the  plaintiff  tberenpon,  by 
his  factors,  servants,  and  assigns  in  that  behalf,  did  sue  labour 
and  travel  in  and  about  the  defence,  safS^uard,  and  teooTeiy  of 
the  said  subject-matter  of  insurance,  and  necessarily  inconed 
divers  charges  and  expenses  in  so  doing,  amounting  in  the 
whole  to  £70,  and  the  defendants  became  and  are  liable  fir 
the  said  charges  and  expenses  to  the  plaintiff  in  respect  of  the 
moneys  so  insured  by  them  as  aforesaid. 

8.  The  defendants  have  not  paid  the  said  sums  of  £200  and 
£70,  or  either  of  them,  or  any  part  of  the  same  respectiTely. 
The  plaintiff  claims  £330,  with  interest  until  payment. 


Statement  of  Defence, 

Defence.  1.  The  defendants  deny  the  allegations  in  paragraphs  2  and$ 

of  the  statement  of  claim. 

2.  The  defendants  deny  that  the  vessel  was  stranded  » 
alleged  in  paragraph  6  of  the  statement  of  claim. 

3.  The  defendants  deny  that  there  was  any  particular  average 
loss  or  any  loss  under  the  said  policy,  and  fhrthcr  deny  that 
any  particular  average  loss  or   any  loss   was  caused  by  the 
stranding  alleged  in  paragraph  6  of  the  statement  of  claim,  i 
there  was  any  such  stranding. 

4.  The  defendants  deny  that  any  loss  or  misfortune  occurred 
within  the  true  intent  or  meaning  of  the  said  policy,  or  thafc 
the  plaintiff  thereupon,  by  his  factors,  servants,  or  assigiift 
in  that  behalf,  did  sue  labour  or  travel  in  or  about  the 
defence,  safeguard,  or  recovery  of  the  subject-matter  of  in- 
surance, or  necessarily  incurred  divers  or  any  charges  or  ex- 
penses in  so  doing,  or  that  they  became  or  are  liable  for  any 
averages  or  expenses  to  the  plaintiff  in  respect  of  any  moneys 
insured  by  them,  and  they  deny  the  several  allegations  in  para- 
graph 7  of  the  statement  of  claim. 

5.  If  the  plaintiff  should  be  found  entitled  to  recover  any- 
thing in  respect  of  the  matters  alleged  by  him  in  the  state- 
ment of  claim,  the  defendants  further  say  that  they  do  nc^ 
admit  the  amount  of  the  plaintiff's  several  claims. 
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Claim  hy  Principal  and  Agent  m  the  Alternative  for  Amount  of 
Pr0mimn8  of  Insurance,  or  for  Amount  of  Notes  given 
for  the  same,  and  on  an  Account  stated  (a). 

1.  The  {dainliflb  Messrs.  R.  &  Co.  were  and  are  merchants  Aiternatire 
canying  on  bosiness  in  London  and  Liverpool,  and  were  and  ^*™i^ 
are  the  agents  in  this  country  of  the  plaintiffs  the  M.  Insurance  and  agent^ 
Co.,  of  New  York,  who  carry  on   the  business  of  marine  in-  *°r  P'*" . 

'  ^  •'  miums  of 

in  New  York  and  other  places  in  the  United  States  of  inauranoe^ 


2.  The  defendant  is  a  merchant  or  contractor,  who  formerly 
carried  on  business  in  America,  and  now  carries  on  business  in 
the  City  of  London. 

8.  In  the  years  1870  and  1871,  the  defendant  and  the  said 
company  entered  into  certain  contracts  of  insurance  contained 
in  certain  policies  and  extensions  indorsed  upon  the  same, 
under  which,  in  consideration  of  certain  premiums  which  the 
defendant  promised  to  pay  to  the  said  company,  the  said 
oompany  undertook  to  insure  the  defendant  to  the  extent  set 
ferth  lespectiyely  in  the  said  policies  and  extensions.  Declara- 
tions of  interest  to  a  considerable  amount  were  made  from 
time  to  time  under  the  said  poUcies  and  extensions. 

4.  DiTCTB  sums  became  and  were  due  and  payable  from  the 
defaidant  to  the  said  company  for  and  in  respect  of  the 
pcanimns  on  so  much  of  the  said  policies  and  extensions  as 
were  used  by  the  defendant  by  means  of  the  said  declarations 
of  interest. 

5.  ParticulfiCB  of  the  said  sums  and  moneys  appear  by  the 
indoraeinent  on  the  writ  herein. 

6.  To  meet  the  sums  and  moneys  so  due  from  the  defendant 
to  the  said  company  the  defendant,  by  A.  R.,  his  agent  duly 
anthoiised  in  that  behalf  by  a  power  of  attorney  dated  the 


(a)  nils  mode  of  joining  plaintifiEs  would  have  been  inadmissible 
IwCore  the  Judicature  Acts  ;  but  now  bj  Order  XVI.  r.  1/*  All  persons 
Yuay  be  joined  as  plmintifb  in  whom  the  right  to  anj  relief  is  alleged  to 
^ziflt,  wnether  jointlj,  seyerally,  or  in  the  alternative.  And  judgment 
'snay  be  giTen  for  sudi  one  or  more  of  the  plaintifiEs  as  maj  be  found  to 
^lie  entitred  to  relief,  for  such  relief  as  he  or  they  maj  be  entitled  to 
"^ritfaont  any  amendment,  kc"  Sec  the  effect  of  this  rule  discussed 
^^Kte.  naoBa  8  and  4. 
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18th  day  of  May,  1870,  made  the  promissory  notes  mentioned 
in  the  indorsement  on  the  writ  in  faTonr  of  the  said  company 
or  order  payable  respectively  six  months  and  eight  months 
after  date. 

7.  The  said  notes  were  dnly  indorsed  by  the  said  company 
to  the  plaintiffs  Messrs  R.  &  Co.  for  collection  who  duly  pre- 
sented the  same  after  the  same  had  respectively  become  pay- 
able, and  demanded  payment  thereof,  bnt  the  defendant  has 
not  paid  the  same,  and  the  amount  of  the  said  notes  and 
interest,  and  notarial  expenses  in  respect  of  the  same,  as  ap- 
pefuns  by  the  indorsement  on  the  writ,  is  still  due  and  nnpaid 
to  Messrs.  R.  &  Co. 

8.  In  the  alternative,  the  plaintiffs  the  said  company  all^ 
that  the  defendant  was  and  is  indebted  to  the  plaintiflb  tihe 
said  company,  in  respect  of  the  said  premiums  and  other 
matters  hereinbefore  set  forth,  to  the  amount  stated  in  the 
particulars  indorsed  upon  the  writ. 

9.  In  the  alternative  the  said  company  further  aUege  that 
in  or  about  the  year  1873,  an  account  was  duly  stated  by  and 
between  the  said  company  and  the  defendant,  in  respect  of 
which  the  defendant  became  and  still  is  indebted  to  the  said 
company  in  the  amount  of  4,670*97  dollars,  equivalent  in 
English  money  to  £1050  12«. 

The  plaintiff  claim  : — 

(1.)  That  the  plaintiffs  R.  «fe  Co.  are  entitled  for  and  in 
respect  of  the  said  notes,  interest,  and  expenses,  either 
in  their  own  right  or  as  trustees  for  the  said  company, 
to  the  sum  of  £1161  I'ds,  2d,,  with  interest  on  the 
same  at  7  per  cent,  per  annum  until  judgment. 

(2).  In  the  alternative  that  the  plaintiffs  the  M.  Insorance 
Company  (of  New  York)  are  entitled  to  the  said 
sum  of  £1161  18«.  2(1.  for  and  in  respect  of  the 
premises,  with  interest  at  7  per  cent,  per  annum  as 
aforesaid. 

(3. )  Such  other  relief  as  to  the  Court  shall  seem  just. 
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InBuranoe— Life  Policies  (a). 

Action  an  a  lAfr  Insurance  effecisd  hy  a  Greditar  an  the  Life     ^.^  life 

of  his  Debtor.  Sff^by 

1.  The  plaintiff  is  a  solicitor  practising  at  Kingston  in  » creditor 

o-  mi    J  JL   J     i.  VI*    •  ^  .        on  the  life 

surrey.    The  deiendants  are  a  hie  insurance  company,  canymg  of  bis 
on  boflinesB  in  Lombard  Street,  in  the  City  of  London.  debtor. 

(«)  A  contract  of  life  insamnce  differs  from  a  contract  of  marine  in-  life 
immce  in  thia,  that  it  is  not  a  contract  of  indemnitj  merelj  like  the  insurance 
latter,  bot  an  undertaking  by  the  insurers  to  paj  a  sum  certain  upon  the  more  than 
death  of  a  giren  life.  It  is  necessary,  howeyer,  that  the  insurer  dionld  a  contract 
lisre  an  interest  in  the  life  insured,  at  the  time  of  entering  into  the  in-  of  indem- 
snimooe  (see  the  14  Geo.  3,  c.  48,  ss.  1,  2,  by  which  it  is  also  provided  nity. 
that  the  name  of  the  person  interested,  or  for  whose  use  or  benefit  or  on 

aooovmt  the  policy  is  made,  shall  be  inserted  in  it),  tiiough  it  is  not  insurer 
J  that  this  interest  should  continue  till  the  death  of  the  person   ^,jg^  jj^y^ 
(Bee  Dalhy  t.  India,  <fw,,  Ltfe  jimntranoe  Co,^  16  C.  B.  366  ;  L.  J.   ^ecnniarv 
-34  a  P.  3  ;  and  2  Smith's  Lewiine  Cases,  7th  ed.  271,  and  notes  thereto.)   {nterert  at 
Aa  to  what  constitutes  an  insurable  interest,  it  has  been  held  that  a  pe-   ^^  ^{q^^  q£ 
<maarj  interest  is  meant,  and  therefore  an  insurance  by  a  father  in   contract 
Ua  own  name  on  the  life  of  his  son,  he  having  no  _pecuniary  interest  in 
it,  IB  void.  {HdV<>rd  v.  Kymer,  10  B.  k  C.  724.)    But  everyone  has  an    ^^^^* 
Interest  in  his  own  life,  and  if  he  insures  it  his  executor  is  not  bound   amounts 
to  diow  any  interest  bi^oad  this  (Wainetvrigkt  v.  BlaiuL,  1  M.  &  Bob.   Y^  ^ 
481)  ;  80  a  wife  may  ingnri  her  husband's  life  {Reed  v.  Ilayal  Exchange   insurable 
Ammramee  Co.,  P^e  Add«  Ca.  70) ;  and  now  by  the  33  &  34  Vict.  c.   interest. 
SS,  a  lOi,  a  maxried  woman  may  effect  a  policy  of  insurance  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use,  and  the  same  and 
aU  benefit  thereto  shall  enure  to  her  accordingly.    So  a  creditor  may 
intiire  his  debtor's  life.   {Anderson  v.  Edie,  Park  Ins.  8th  ed.  914.)    As 
in  tiie  case  of  marine  policies  so  in  the  case  of  life  policies,  the  assured 
can  only  recover  the  amount  of  his  insurable  interest  in  the  life  of  the 
peison  insured ;  and  if  he  chances  to  have  it  covered  by  several  poli- 
cies, he  can  only  recover  the  amount  on  one  or  more  policies.  {Urbdon 
T.  W€9t,  3  B.  &  8.  579  ;  L.  J.  32  Q.  B.  85.) 

life  policies  may  be  assigned,  and  by  the  30  &  31  Vict.  c.  144,  the   Assign- 
aarignee  may  sue  in  his  own  name  upon  giving  written  notice  to  the   ment  of  life 
aMnranoe  company  liable  under  the  policy  of  such  assignment.    An   policies. 
— ignen  of  a  life  policy  need  not  show  any  interest  in  the  life  of  the 
penon  inaoxed,  other  than  the  original  interest  of  his  assignor  at  the 
time  of  the  entering  into  the  policy.    {Ashley  v.  Ashley,  3  Kim.  149.) 

The  assured  usnally  subscribes  a  declaration  answering  facts  inquired  of  The  effect 
by  the  insurers,  and  it  is  made  a  condition  that  if  any  be  untruly  of  false 
answered,  the  policy  is  to  be  void.    In  such  a  case  the  policy  is  void  or  fraudu- 
thonsh  there  is  no  intentional  untruth  {Macdanald  v.  Lam,  ^V.,  Insurance  lent  ini»re- 
Cc,,  L.  R.  9  Q.  B.  328  ;  and  it  makes  no  matter  though  the  misstatement  presenta- 
ia  foond  by  the  jury  to  be  immaterial,  for  as  the  basis  of  the  contract  is  tion  by  the 
the  truth  of  the  representation,  its  materiality  is  not  in  question,  and  ought  assured. 
not  to  be  left  to  the  jury.    (Anderson  v.  Fitzgerald,  4  H.  L.  C.  484 ; 
€aseno€e  t.  British  EquUaUe  Assurance  Co,,  6  G.  B.  N.  S.  437  ;  L.  J.  28 
C.  P.  269.)    But  mere  representations  and  statements  which  turn  out  un- 
^me  will  not  avoid  a  life  policv,  unless  the  policy  purport  to  be  based 
wipon  their  truth,  or  there  be  naud.    (  Wheetton  v.  Hardisty,  8  E.  &  B. 
2S2;  L.  J.  26  Q.  B.  265.} 

There  ii  generally  a  clauae  in  all  life  policies  avoiding  the  policy  if 
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On  a  life 
policy 


2.  The  defendants,  by  a  policy  of  insurance  bearing  date  the 
day  of ,  1870,  made  on  the  life  of  one  A.  B.,  after 


a  credito/    reciting,  among  other  things,  that  the  plaintiff  had  paid  to  the 


on  the  life    defendants  the  sum  of  £ 

of  his 
debtor. 


afi  a  consideration  for  the  said 


When  the 
aii8ured 
commits 
suicide. 


insurance  on  the  life  of  the  said  A.  B.  for  one  year  fixun  the 
date  of  the  said  policy,  and  had  agreed  to  pay  a  like  sum  on 

the day  of in  each  succeeding  year  during  the  life  of 

the  said  A.  B.,  agreed  that  if  the  said  A.  B.  shoold  die  daring 
the  said  year  or  during  any  succeeding  year  for  which  such 
payment  should  be  made  as  aforesaid,  the  plaintiff  should  be 
paid  out  of  the  capital  stock  and  funds  of  the  said  company, 
within  three  calendar  months  after  proof,  satisfactory  to  the 
defendants,  of  the  death  of  the  said  A.  B.  should  have  been 
made  to  the  defendants,  the  sum  of  £1000,  together  with  socli 
further  sums  as  might,  under  the  regulations  of  the  defen- 
dants, have  been  from  time  to  time  appropriated  as  a  bonoiof 
addition  to  the  said  policy. 

3.  The  plaintiff  paid  the  said  sum  of  £ on  the  ^— dtf 

of in  each  year  succeeding  the  date  of  the  said  po&j 

until  the  year  1877,  in  which  year  the  said  A.  B.  died,  towit» 
on  the  1st  of  February,  and  during  the  currency  of  the  /ear 

commencing  the  day  of ,  1876,  and  while  the  said 

policy  remained  in  full  force. 

4.  The  said  A.  B.  was  at  the  time  of  the  making  of  the  said 
policy  indebted  to  the  plaintiff  in  the  sum  of  £1000,  and  (be 
plaintiff  had  an  insurable  interest  to  that  amount  on  the  life  of 
the  said  A.  B.  at  the  date  and  time  of  the  making  thereof 

6.  The  plaintiff,  on  the  2nd  of  February,  1877,  duly  notified 
to  the  defendants  the  death  of  the  said  A.  B.,  and  subseqaeatlj, 
to  wit,  on  the  10th  of  February,  sent  to  them  a  certificate  of  the 
burial  of  the  said  A.  B.,  which  was  accepted  by  the  defendants 
as  satisfectory  proof  of  the  death  of  the  said  A.  B. 

G.  All  conditions  were  performed,  and  all  things  haj^^ened, 
and  all  times  elapsed  necessary  to  entitle  the  plaintiJOT  to  a 


the  person  whose  life  is  insured  "  commits  suicide,"  or  "  dies  hf  W* 
own  hand ;  "  and  this  clanse  has  been  construed  to  include  aU  TdlnattiJ 
self-destruction,  though  not  felonious.  Therefore,  where,  as  often  ^ 
pens,  a  man  whose  life  is  insured  (there  being  a  clause  of  the  kind  in  tw 
poUcj),  commits  suicide  in  a  fit  of  insanity,  his  representatiyes,  or  thoie 
who  hold  the  policy,  cannot  recover  on  it.  (fil^  v.  Schwabe^  8  C.  B. 
437 ;  Donmaij  v.  Borrodaile,  5  C.  B.  380 ;  but  see  Smith's  Mewtntite 
Jaw,  9th  cd.  404—5.) 


U 
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perfimnanoe  by  the  defendants  of  their  said  agreement,  and  to  On  a  life 
belaid  the  said  sum  of  £1000  and  the  bonuses  or  additions,  if  ^^^ \^ 
any,  accroed  since  the  making  of  the  said  policy.  a  creditor 

7.  Yet  the  defendants  have  not  paid  the  said  sum  of  £1000  If^  ^* 
and  bonoses,  if  any,  or  any  part  of  the  said  sum  or  bonuses.        debtor. 

The  plaintiff  claims  £1100. 


Action  by  Assignee  of  Life  Policy, 

1.  The  plaintiff  is  a  monetary  scrivener,  carrying  on  business  On  a  life 
in  St.  Swithin's  Lane,  in  the  City  of  London.  The  defendants  ^  |^.  ^ 
are  an  insurance  company.  signee. 

2.  By  a  policy  of  life  insurance  bearing  date  the  8th  day  of 
Angmt,  1868,  made  between  the  defendants  of  the  one  part 
and  one  0.  H.,  now  deceased,  of  the  other  part  on  the  life  of 
tibe  said  6.  H.,  after  reciting  that  the  said  G.  H.  was  desirous 
to  effect  an  insurance  with  the  defendants  on  his  life  for  the 
tenn  of  his  whole  life  in  the  sum  of  £1000,  and  that  the  said 
G.  H.  had  subscribed  and  delivered  into  the  office  of  the  defen- 
dants a  proposal  and  declaration  setting  forth,  among  other 
things,  the  present  and  general  state  of  his  health,  and  had 

paid  the  sum  of  £ to  the  defendants  as  the  premium  for 

SDch  asanranoe  from  the  8th  day  of  August,  1868,  to  the  8th 
day  of  August,  18G9  ;  it  was  agreed  by  the  defendants  that  if 
the  said  G.  H.  should  die  at  any  time  within  the  said  period^ 
the  capital  stock  and  funds  of  the  said  company  should  be 
subject  and  liable  to  pay  to  the  executors,  administrators,  or 
aarigns  of  the  said  G.  H.,  at  the  expiration  of  three  calendar 
mcmihs  after  proof  satisfi&ctory  to  the  court  of  directors  of  the 
defendants  should  have  been  made  of  the  death  of  the  said 
G.  H.,  the  said  sum  of  £1000,  together  with  such  iurther  sum 
or  anms  as  might  under  the  defendants'  regulations  have  been 
from  tame  to  time  appropriated  as  a  bonus  or  addition  to  the 
said  policy;  and  the  defendants  further  agreed  that  the  said 
poUqr  might  be  continued  in  force  during  the  whole  life  of  the 
said  G.  H.  on  payment  to  the  defendants,  on  or  before  8th  of 

Angost,  1869,  of  the  sum  of  £ y  and  the  like  sum  annually 

tfaereafter  on  or  before  the  8th  of  August  in  each  year. 

8.  On  the  12th  of  August,  1868,  the  said  G.  H.,  by  writing 
under  his  hand,  duly  assigned  the  said  policy  to  the  plaintiff, 
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Onalifa 
policy 
by  an 
assignee. 


and  on  the  14  th  of  August  a  written  notice  of  the  date  and  pur- 
port of  the  said  assignment  was  given  by  the  plaintiff  to  the 
defendants  at  their  said  place  of  business. 

4.  The  plaintiff  duly  paid  the  said  premium  of  £ on  the 

8th  of  August^  18G9y  and  each  succeeding  year  up  to  the  8th  of 
August,  1877. 

5.  The  saidG.  H.  died  on  the  4th  of  March,  1877,  and  while 
the  said  policy  was  subsisting  and  in  full  force  and  effect,  and 
proof  satisfactory  to  the  defendants  was  given  of  the  death 
of  the  said  Q.  H.  on  or  about  the  12th  of  March  aforesaid. 

6.  All  conditions  were  performed,  and  all  things  were  done, 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendants  of  their  said  agreement,  and  to  be 
paid  the  said  £1000  and  the  bonuses,  if  any,  yet  the  defen- 
dants have  not  paid  the  same  or  any  part  thereof. 

The  plaintiff  daims  £1200. 


Claim  on 

afire 

policy. 

Fire  policy 
a  contract 
of  indem- 
nity. 


The  in- 
surable 
interest. 


Effect  of 
alteration 
of  pro- 
perty. 

As  to  loss 
by  negli- 
gence of 
insured. 


Insuranoe— Fire  Polioie8(a). 

Action  on  a  Fire  Policy  for  a  Total  Loss  and  for  Trespau. 

1.  The  plaintiff  is  a  grocer  carrying  on  business  at  — -, 
in  the  city  of  B.    The  defendants  are  a  fire  and  life  assaraooe 


(a)  A  fire  policy  is,  like  a  marine  policy,  a  contract  of  indemnity,  sikI 
the  assured  can  only  recover  the  actual  loss  or  damage  sustauied  accord* 
ing  to  the  quality  and  value  of  the  goods  at  the  time  of  the  fire.  {Otif' 
7nan  v.  Pole,  22  L.  T.  N.  8.  306)  ;  and  it  is  necessary  to  show  an  inteicft 
in  the  subject  insured,  at  the  time  both  of  insuring  and  of  the  fire. 
{Lynch  v.  Dahell,  4  Bro.  P.  C.  431  ;   Saddlers'  Co,  t.  Badroek,  2  Att 
554.)    Warehousemen  and  wharfingers  may  insure  their  customers' goodi 
in  their  custody,    {\yaterg  v.  Monarch  Autirance  Co,,  5  S.  k  B.  870; 
L.  J.  25  Q.  B.  102.)    A  carrier  may  insure  the  goods  in  his  custody,  and 
he  may  recover  the  whole  value  of  the  goods  lost  by  fire,  although  the 
owner  of  the  goods  may  be  disabled  from  recovering  from  the  carrier  by 
reason  of  the  value  not  being  declared  under  the  Caniers  Act   {Lftid^ 
/f-  North'  WcMtcrn,  RaUway  Co,  t.  Glyn,  1  £.  &  E.  652 ;  L.  J.  28  Q.  B.  188  ; 
Ebsreorth  v.  Alliance  Marine  Insurance  Co,^  L.  R.  8  C.  P.  596.) 

The  property  intended  to  be  insured  must  be  described  in  the  policy,  io^ 
there  is  generally  a  condition  against  any  alteration  in  the  premises  ifiv 
the  making  of  the  policy  ;  and  when  this  is  the  case  any  material  aIt0S^ 
tion  vrill  ayoid  the  policy.  But  where  there  is  no  condition  d^ 
kind  a  subsequent  change,  as  by  setting  up  a  more  hasardons  tn^ 
in  them,  if  without  fraud,  will  not  destroy  the  policy.  (Pirn  v.  iW»» 
6  M.  &  Gr.  1.)  The  policy  covers  a  loss  by  fire  owing  to  the  neglig^i^ 
of  the  assured  himself,  if  there  be  no  fraud.  {Shaw  t.  Bahberdt,  6  id. 
k  E.  75.)  ^^ 

Unlike  a  life  or  marine  policy,  a  fire  policy  was  not  assignable  exo^ 
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company,  inoorpoiated  by  Act  of  Parliament,  and  canying  on  Claim'on 

bosineaB  at  — ,  in  the  city  of .  policy. 

2.  The  plaintiff,  by  a  policy  of  assurance,  No.  — ,  bearing 
date  — ,  dnly  effected  an  insurance  against  fire  with  the 
defaidants'  company  on  his  stock  and  utensils  in  trade  and 
fixtures  on  the  said  premises  for  the  total  sum  of  J&5000.  The 
ibllowing  are  the  particulars  : 

On  stock  and  utensils  in  trade       .        .        .  £3000 
On  imjnrovementSy  additions,  fixtures,  &c.      .     2000 


£5000 
S.  The  insurance  was  effected  on  the  terms  and  conditions 
in  the  said  policy  contained,  and  it  was  thereby  proyided  that 
the  same  should  continue  in  force  until  the  25th  day  of  Decem- 
ber, 1878. 

4.  On  the  29th  day  of  December,  1877,  while  the  said  poUcy 
was  in  full  force,  a  fire  broke  out  on  the  aforesaid  premises 
and  injured  or  destroyed  a  large  portion  of  the  said  stock 
and  utensils  in  trade  and  of  the  said  fixtures. 

5.  The  plaintiff  at  the  time  of  the  making  of  the  said  policy, 
and  thence  until  the  happening  of  the  said  fire,  was  interested 
in  the  said  goods  and  things  so  insured  as  aforesaid  to  the 
amount  for  which  the  same  were  respectively  insured  on  the 
said  policy. 

6.  The  loss  to  the  plaintiff  by  reason  of  the  aforesaid  fire  is  a 
kMi  by  fire  within  the  meaning  of  the  said  policy,  and  all  things 
have  hq>pened  and  all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  by  the  defendants  the  sums  insured  on  the 
said  policy,  but  the  defendants  have  not  paid  the  same  or  any 
part  thereof. 

7.  By  a  provision  in  that  behalf  contained  in  the  said  policy 
the  defendants  were  authorised  to  enter  into  the  said  premises 
after  ihe  occurrence  of  the  aforesaid  loss  by  fire,  and  hold  pos- 
nasion  of  the  same  and  the  contents  thereof  for  a  reasonable 
time  for  all  reasonable  purposes  relating  to  or  in  connection 
with  the  said  insurance,  and  accordingly  the  plaintiff  permitted 


wifh  the  conflent  of  the  insurer  (3  Kent  Com.  375) ;  bat  as  it  is  a  chMe 
te  matiai^  piolMbly  the  general  words  of  the  25th  clause,  6th  subsection, 
Q(  the  JndioKtiire  Act,  1873,  alter  this. 
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Claim  on      the  defendants  to  enter  into  and  take  poflBesrion  of  the  said 

*  ^F®  premises  and  the  contents  thereof. 

and  for  8.  After  SO  entering  and  taking  posBesrion  the  defisndantt 

treBpasB.  wrongfdlly  continned  in  possession  for  a  long  and  mueasonabie 
time,  and  Avrongfiilly  prevented  the  plaintiff  ftom  getting  pos- 
session of  the  said  premises  and  the  contents  th^ieof  after  » 
reasonable  and  sufficient  time  had  elapsed  for  all  paxpowi 
relating  to  or  connected  with  the  said  insurance. 

9.  By  reason  of  the  aforesaid  trespasses  and  wrongftil  acts 
of  the  defendants,  the  plaintiff  has  suffered  great  injury  and 
damage  through  not  being  permitted  to  take  proper  steps  to 
prevent  the  goods  and  things  that  remained  after  the  fire  finom 
being  spoilt  and  damaged  by  damp  and  by  being  prevented 
from  repairing  the  damage  done  by  the  fire  to  the  said  premisei 
and  the  contents  thereof,  so  as  to  enable  himself  to  recommence 
his  business  without  unnecessary  delay,  and  by  being  kept  out  of 
possession  of  the  said  premises  and  the  said  goods  and  things. 
The  plaintiff  claims : — 

(1)  The  £5000  under  the  said  policy. 

(2)  £500  damages  for  the  wrongful  acts  and  trespasses  oom- 

mitted  by  the  defendants. 

Statement  of  Defence. 

Defence.  1.  The  defendants  do  not  admit  the  2nd  and  8rd  paragraph 

of  the  statement  of  claim. 

2.  The  defendants  do  not  admit  that  a  fire  broke  out  on  the 
said  premises,  or  injured  or  destroyed  any  of  the  said  stock  or 
utensik  in  trade  or  of  the  said  fixtures  or  fittings  as  alleged  in 
the  4th  paragraph. 

3.  The  defendants  deny  the  several  allegations  in  the  5t2i 
paragraph,  and  say  that  the  plaintiff  was  not  at  the  time  A 
the  happening  of  the  said  fire  interested  in  the  said  goods  or 
things,  or  any  of  them,  as  alleged  in  the  said  5th  paragraph. 

4.  In  the  circumstances  herein  appearing  the  defendants 
deny  the  several  allegations  in  the  Cth  paragraph  of  the  state- 
ment of  claim,  except  the  allegation  that  they  have  not  paid 
the  sums  insured  by  the  said  policy,  or  any  part  thereof. 

Noncom-  5,  The  policy  effected  with  the  defendants  was  subject  to  tte 

wi'^^        condition  that  on  the  happening  of  any  loss  or  damage  by  ft* 
contlitiona.   to  any  of  the  property  thereby  insured,  the  insured,  within  iiff^ 
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days  after  the  allied  loss,  should  deliver  to  the  defendants'  On  a  fire 
<»mpan7  as  particular  an  account  as  was  reasonably  practicable  policy- 
of  Uie  sey^ral  articles  and  matters  alleged  to  be  damaged  or  J^^«™»«<»^ 

c>  ^5  noncom- 

destroyed  by  fire,  with  the  estimated  value  of  each  of  them,  and  piiance 
that  until  sach  condition  had  been   complied  with,  no  loss  ^^^.,. 

r  '  conditions 

shonld  be  recoverable  under  the  said  policy ;  and  the  defendants  precedent. 
say  that  the  said  condition  has  not  been  complied  with  or  ful- 
filled by  ihe  plaintiff. 

6.  The  said  policy  eflTected  with  the  defendants  was  subject 
to  the  further  condition  that  the  insured,  if  reasonably  required 
so  to  do,  should  give  or  make  proof  by  vouchers,  proofe,  or  ex- 
planations, and  by  his  books  of  account,  of  the  alleged  loss  or 
damage,  and  that  until  such  condition  had  been  complied  with, 
no  loos  should  be  recoverable  under  the  said  policy ;  and  the 
defendants  say  that  the  said  condition  has  not  been  complied 
with  or  ftilfilled  by  the  plaintiflT. 

7.  The  policy  eifected  with  the  defendants  was  subject  to 
the  fiurther  condition  that  if  after  the  alleged  loss  and  damage 

the  claim  made  by  the  insured  should  be  in  any  respect  fraudu-  Fraud. 
lent,  or  if  any  witful  misstatements  should  be  made  in  support 
thereof,  all  benefit  under  the  said  policy  should  be  forfeited ; 
and  the  defendants  say  that  the  daim  made  by  the  plaintiff 
waa  firaudulent  as  appears  more  particularly  by  the  next  para- 
graph herein,  and  Uiat  wilftd  misstatements,  viz.,  (h^efollotvs 
th$  mbstance  of  the  alleged  mUsfaUmenis,)  were  made  in  sup- 
port thereof  with  intent  to  induce  the  defendants  to  pay  the 
said  sum  of  £5000  or  a  portion  thereof ;  and  the  defendants 
say  that  in  consequence  of  the  premises,  all  benefit  under  the 
said  policy  became  and  was  thereby  forfeited. 

8.  The  said  policy  eflfected  with  the  defendants  was  subject 
to  the  ftirther  condition  that  if  the  fire  was  occasioned  by  or 
throngh  the  procurement  or  connivance  of  the  insured,  all 
benefit  under  the  said  policy  should  be  forfeited ;  and  the  de- 
fendants say  that  the  said  fire  waa  caused  by  the  wilfiil  act, 
connivance,  and  procurement  of  the  plaintiff,  by  which  the  said 
pcdi€7  was  and  is  forfeited. 

9.  The  defendants  do  not  admit  that  they  entered  into  or 
took  poBsession  of  the  premises  and  the  contents  thereof,  or 
that  they  continued  in  possession  for  a  long  or  unreasonable 
tone,  or  prevented  the  plaintiff  from  getting  possession  of  the 
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On  a  firo      s&i^  premises  or  the  contents  thereof  after  a  reasonable  and 
Vf>^^j'        sufficient  time  had  elapsed  for  purposes  relating  to   or  am- 
'^•^'"*-      nected  with  the  said  insurance  as  alleged  in  the  8th  paragraph 
of  the  statement  of  claim,  or  at  all. 

10.  Under  the  circumstances  herein  appearing,  the  defen- 
dants deny  that  they  exceeded  the  authority  given  by  the  said 
policy,  or  committed  any  wrongful  acts  or  trespasses  as  alleged, 
and  deny  the  several  allegations  in  the  9th  paragraph  of  the 
statement  of  claim,  or  that  the  plaintiff  has  sustained  the  in- 
juries or  damages,  or  any  of  them,  therein  aU^ed. 

11.  If  the  plaintiff  should  prove  that  the  defendants  are  in 
any  way  liable  to  the  plaintiff  on  the  said  policy,  the  defendants 
say  that  at  the  time  of  the  alleged  loss  and  damage  there  were 
other  subsisting  insurances  covering  the  same  property,  and 
that  the  defendants,  by  the  terms  of  the  policy  effected  with 
the  defendants,  are  not  liable  to  pay  or  contribute  more  than 
the  defendants'  rateable  proportion  of  the  said  alleged  loss  or 
damage. 

The  plaintiff  joins  issue  on  the  statement  of  defence. 


Interpleader  (a). 
Tssiip  on  Claim  of  Plaintiffs  and  Defendants  to  Shares. 

Issue  as  to      Middlesex,    )        The    plaintiflfe   affirm  and  the  defendants 

T^         ^^■-^^-        1    deny:- 

1.  Tliat  they  (the  plaintiffs)  are  the  holders  of  1200  shares 

(a)  By  Order  L  mle  2,  "  With  respect  to  interpleader,  the  ppocednre 
and  practice  now  used  by  courts  of  Common  Law  under  the  Inte^ 
pleader  Acts,  1  k  2  Wm.  IV.  c.  58,  and  23  &  24  Vict.  c.  126,  shall  anplr 
to  all  actions  and  all  the  divisions  of  the  High  Court  of  Justice,  and  the 
application  by  a  defendant  shall  be  made  at  any  time  after  being  serred 
with  a  writ  or  summons,  and  before  delivering  a  defence," 

As  to  the  practice  and  procedure  in  the  case  of  Interpleader,  see  the 
statutes  mentioned  in  the  above  rule,  and  aJso  an  exhaustire  exanaotr 
tion  of  the  law  and  the  decisions  in  Day's  Common  Law  Procedure  Act*, 
4th  ed.,  p.  353.  See  also  the  6th  subsection  of  the  25th  claose  of  the 
Judicature  Act  of  1873,  as  to  interpleading  in  caaes  where  there  m» 
dispute  as  to  the  ownership  of  an  assigned  chate  in  action,  and  wt^ 
thereon  in  Griflith's  Judicature  Acts,  2nd  ed.  p.  42. 


I 


393 

in  ihe  Tewkesbuiy  &  Malvern  Bail.  Ck).>  in  respect  of  which  Issue  ai  to 
the  Midland  Rail.  Co.  have  paid  £1200  and  £11  16«.  into  IJ^^ 
Court. 

2.  That  they  are  entitled  to  be  registered  as  the  holders  of 
the  said  shares. 

8.  And  that  the  said  sums  of  £1200  and  £11  les.  are  the 
property  of  the  plaintiffs  as  against  the  defendants. 
And  the  defendants  aflSmi,  and  the  plaintiff  deny : — 

1.  That  they  (the  defendants)  are  the  holders,  or  one  of 
them  is  the  holder  of  the  said  shares. 

2.  That  they  are  entitled  to  be  registered  as  the  holders,  or 
one  of  them  is  entitled  to  be  registered  as  the  holder  of  the 
■aid  shares. 

3.  And  that  the  said  sum  of  £1200  and  £11  IGs.  are  the 
property  of  the  defendants,  or  one  of  them,  as  against  the 


And  it  has  been  ordered  by  the  Honourable  Mr.  Baron 
Hnddleston  that  the  truth  of  the  matters  aforesaid  shall  be 
tried  by  a  jury  in  Middlesex. 

Therefore  let  a  jury  come,  &e. 

Delivered  the day  of  January,  1878. 


Interpleader  Issve  an  Clam  to  Ooods  seized  by  Sheriff, 

The  8th  day  of  December,  in  the  year  of  our 
Lord,  1877. 

London,  )    £.  G.  affirms  and  S.  M.  and  C.  M.  deny  that  certain  Isbho  as  to 
to  ^t.    I  goods  or  chattels  and  effects  in  and  about  certain  T^p 
looms  and  premises  in  the  occupation  of  N.  G.,  situate  and  taken  in 

being  at ,  in  the  city  of  London,  seized  in  execution  by  ^^^^^^^o'*- 

the  flherif&  of  London  under  a  writ  oi  fieri  facias  dated  the 
twenty-eighth  day  of  November,  one  thousand  eight  hundred 
and  seventy-seven,  and  issued  out  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  directed  to  the  said 
aherifb  for  the  having  of  execution  of  a  judgment  of  that 
Oonrty  recovered  by  the  said  S.  M.  and  G.  M.  in  an  action  at 
dieir  suit  against  the  said  N.  6.,  were  at  the  time  of  the  said 
aeumie  the  property  of  the  said  E.  C.  as  against  the  said  S.  M. 
and  C.  M.     And  it  has  been  ordered  by  the  Honourable 
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jvBe: 


Ihm  on 
cUim  to 
goods 
aeiied  by 
■heriff. 


lasao  on 
advene 
cUims  to 
the  lame 
property. 


Mr.  Justice  Lash,  pnrsnaiit  to  the  Btatntes  in  that  behalf,  that 
the  trath  of  the  matters  aforesaid  shall  be  tried  bj  a  jinj. 
Therefore  let  a  jury  come,  &c. 

Jnierpleader  Issue  on  Adverse  Claims  to  the  same  Prepertg, 

The  28th  day  of  December,  in  the  year  of  our 
Lord,  1877. 

London,  1  B.  B.  F.,  by  H.  W.  his  solicitor,  afBrma,  and  The 
to  wit  J  P.  S.  and  A.  Company,  Limited,  deny  (hat  the  aid 
B.  B.  F.  is  entitled  as  against  the  said  P.  S.  and  A.  Oompitty, 
Limited,  to  certain  goods,  videlicet,  6000  iron  ban,  weighing  96 
tons,  which  were  delivered  by  the  said  company  to  the  L.  and  K. 
W.  Railway  Co.  for  conyejance  from  their  station  at  W.,  in  the 
county  of  S.,  to  their  P.  station,  in  the  county  of  M.,  to  be 
delivered  to  the  order  of  one  H.  L.,  No.  95,  H.  Stnet» 
London.  And  it  has  been  ordered  by  the  Honourable  lb. 
Justice  Field,  pursuant  to  the  statutes  in  that  behalf,  that  the 
truth  of  the  matters  aforesaid  shall  be  tried  by  a  jury. 
Therefore  let  a  jury  come,  &c. 


Action  on 
a  foreign 
judgment. 


Judgments  (a). 

Action  on  a  Judgment  obtained  in  the  Isle  of  Man, 

1 .  The  plaintiffs  in  this  action  arc  T.  K.,  surviving  partner 
of  the  firm  of  C.  &  K.,  and  L.  W.,  administrator  of  the  estate 
of  the  late  J.  C,  formerly  a  member  of  the  said  firm. 


(a)  Before  the  Judicature  Acts  came  into  force,  aotions  on  jadgmeiitt 

of  a  Court  of  record  must  have  been  brought  in  the  county  where  ^ 

Court  in  which  the  record  was  enrolled  was  situate,  the  reason  beiBfr 

that  the  venue  was  local.  See  now,  however.  Order  XXXVL  r.  1,  wbidi 

abolishes  the  old  rule  as  to  local  venue,  and  antr,  p.  93. 

On  what  •^  action  lies  on  the  judgment  of  an  inferior  Conrt  other  tibaa » 

judgments,    County  Court.    {BerJtelcy  v.  Elderhin,  22  L.  J.  Q.  B.  281.)     "iVNii 

&C.,  an        fac'ie^  an  action  will  lie  on  the  judgment  of  any  court  of  competent 

action  jurisdiction."    Ibid,  Per  Lord  Campbell,  C.  J.    An    action  did  not 

will  lie.         ^  ^neral  lie  on  the  decree  of   a  Court  of  equity.    As  under  tiie 

Judicature  Acts  there  are  now  no  separate  superior  Courts,  bnt  ctij 

divisions  of  the  High  Court,  that  doctrine  will  no  longer  be  hdd  to 

apply.    An  action  lies  on  the  decree  of  a  colonial  Court  of  equitj* 

(JlendrrJton  v.  Henderson^  6  Q.  B.  288.)  No  action  lies  on  a  Judge's  csder 

or  rule  of  Court.    {Jlookimyton  v.  Ifuuell,  10  Ex.  24  ;  Sheekif  t,  Pt^ 

gioml  Life.  AMnrance  Co.,  2(i  L.  J.  C.  P.  .Wl.)    But  an  action  w£U  Ueoi 

an  agreement,  though  an  order  is  superadded.    {iMtealey  ▼.  CHikmtn 

L.  R.  1  C.  P.  570  ;  35  L.  J.  C.  P.  351.) 

In  the  case  of  judgments  recovered  in  a  foreign  or  colonial  Oomi,  tbe 
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2.  The  defendant  is  a  coach  builder  carrying  on  business  On  a 
at .  ?o"^  , 

judgment. 

' 

plaintiff  may  sue  either  on  the  judgment  or  the  orif^inal  caase  of  action. 
{Hall  T.  Odbor,  11  East,  118.  And  see  per  Tindal,  C.  J.,  in  Smith  y. 
meMk,  6  Bing.  N.  C.  208,  221  ;  Bank  of  Awtralatia  y.  Harding, 
9  a  B.  661.) 

A  itatenient  of  claim  in  an  action  on  the  judgment  of  a  foreign  Court 
need  iiot  state  that  the  Court  had  jurisdiction  oyer  the  parties  or  the 
canae,  aa  eyerr  presumption  ia  made  in  fayour  of  foreign  judgments 
(JMerten  r.  Struth,  6  Q.  B.  941 ;  Hendergm  y.  Henderson^  6  Q.  B. 
28&) 

As  to  tlie  mode  of  preying  foreign  and  colonial  judgments,  see  14  &  16 
Vict  c.  99,  s.  7. 

Hw  43  Geo.  8,  c  46,  s.  4,  proyides  that  in  actions  on  judgments  the   Pl&intiff 
Iplajxitift  shall  not  recoyer  or  be  entitled  to  any  costs,  unless  the  Court  or  suing  on  a 
radge  thereof  shall  otherwise  order.    Such  an  order  will  not,  as  a  rule,  judgment 
be  made  where  the  plaintiff  could  haye  realized  the  amount  of  his  judg-  not  en- 
ment  \sj  execntion.    (Chitty's  Precedents,  18th  cd.,  498.)    The  aboye  titled  to 
pRrriaion  does  not  apply  to  an  action  on  a  judgment  and  also  on  a  dis-  costs  with- 
tliict  canse  of  action ;  and  in  such  a  case,  if  the  plaintiff  succeeds,  he  out  order 
does  not  require  an  order  for  his  costs  under  this  statute.    {Jackwn  y.   of  the 
Everett,  31  L.  J.  Q.  B.  69.)  Court. 

D^enct^, 

The  following  are  the  most  usual  defences  in  actions  on  judgments :~   Defence 
Sul  tiel  reeord,"] — This  is  an  assertion  by  the  defendant  that  there  was  that  the 
no  Boch  judgment  as  that  set  forth.     If  there  is  a  judgment  but  its  effect  judgment 
U  miadeecribed  in  the  statement  of  claim,  it  would  not  be  wise  to  rest  in  sued  on 
a  siinple  denial  of  its  existence ;  but  the  defendant  should  deny  the  does  not 
allegation  in  the  statement  of  claim,  except  so  far  as  related  to  the  exist 
lecoTeiy  of  a  judgment  by  the  plaintiff  against  the  defendant,  and  then 
atate  that  its  eSect  was  wrongly  described,  and  in  what  respect. 

Pa/^fwiemt,'] — By  the  4  fc  6  Anne,  c.  16,  s.  12,  "Where  any  action  of  Of  pay- 
<Ubt  riudl  be  brought  upon  any  judgment,  if  the  defendant  has  paid  the  ment. 
money  dne  thoieon,  such  payment  may  be  pleaded  in  bar  of  the 
action."  Such  a  defence  could  not  haye  been  set  up  before  the  statute, 
aa  the  payment  was  a  matter  in  pais,  which  could  not  be  pleaded  to 
matter  of  record.  Of  course  such  a  defence  is  now  ayailable,  only 
the  mode  <xC  stating  it  has  been  modified.  The  statement  of  defence 
«hoald  simply  state  the  fact  of  payment,  giving  as  nearly  as  may  be  the 


MelM»e,']^ThiB  defence  could  be  pleaded  in  bar  before  the  passing  of  of  release, 
the  Judicature  Acts.    (Barker  y.  St,  Quintin,  12  M.  &  W.  441.)    The 
date,  fonn,  ftc.,  of  the  release  should  be  set  forth  in  the  statement  of 
^*****M**r    A  debt  of  record  can  only  be  released  by  deed. 

IHtekarffe,'} — One  defence  formerly  ayailable  on  this  ground,  yiz.  the 
anest  of  the  defendant  under  a  ca,  m,,  is  no  longer  open  to  him, 
imporiaonment  for  debt  being  now  abolished  except  imder  certain 
dmmistanoes.   See  p.  423. 

Where  a  person  is  imprisoned  for  a  debt  in  any  of  the  cases  in  which 
he  is  stin  liable  to  arrest,  the  debt  is  not  discharged. 

There  can  be  no  defence  of  accord  and  satisfaction  to  this  action. 
(1  Chitty's  Pleadings,  9th  ed.,  464.)  The  judg- 

Matter  impMehing  validity  of  judgment]— Th^  defendant  is  not  at  ment  sued 
liberty  to  p»d  any  focts  which  might  haye  been  set  up  as  a  defence  in   ^^  cannot 
the  original  action  (1  Chitty,  7th  ed.,  612.)    Neither  can  facts  which  may   ^  im- 
aflord  ground  for  an  application  to  set  aside  the  judgment  be  raised  by  way  peached  on 

the  merits. 
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8.  On  or  about  the  Ist  day  of ,  1877,  in  the  Ide  of 

Man,  in  a  suit  depending  between  the  now  plaintiffii  and  the 


The  judg- 
ment sued 
on  cannot 
be  im- 
peached on 
the  merits. 


This  rule 
applies  to 
foreign 
judgments. 


Grounds  on 
which  a 
foreign 
judgment 
may  be 
impeached. 


of  defence  in  an  action  on  the  jadgment.  But  a  matter  which  would  be 
a  ground  for  an  absolute  and  unconditional  injunction  against  the  eon- 
tinuancc  of  this  action,  and  which  even  formerly  might  haTB  been  let  vp 
as  an  equitable  defence,  may  be  set  up  as  a  defence ;  or  the  defiendant 
may  claim  an  injunction  on  the  strength  of  it  in  his  statement  of 
defence. 

Whether  the  former  requirement,  tie.,  that  the  fiicts  most  be  sodi  as 
to  be  ground  for  an  ahnoUrtf  and  ynconditional  injunction,  would  now  be 
necessary  for  the  purpose  of  a  defence,  it  is  not  easy  to  deteimiiie.  TUs 
would  not,  however,  apparently  be  necessary  to  fonnd  a  claim  to  sn 
injunction,  as  by  the  2oth  section,  sub-section  8,  of  the  Jndicatnre  Act  of 
1873,  injunctions  may  be  granted,  either  conditionaUy  or  nnoonditioii- 
ally,  by  all  the  divisions  of  the  High  Court. 

A  matter  which  is  the  subject  of  error  cannot  be  set  np  as  a  defence  to 
an  action  on  the  judgment.    {Dick  v.  IbPtatuen^  4  H.  Jb  N.  695.) 

The  principle  alr^y  laid  down  that  any  matter  which  coald  have 
been  set  up  as  a  defence  on  the  merits  in  the  original  action  cannot  be 
pleaded  to  an  action  on  the  judgment,  applies  to  actions  on  the  jodgmenti 
of  foreign  Courts.  {Jlendrrson  v.  Jfendersan,  6  Q.  B.  288 ;  Jh  Ome 
Breuae  v.  Rathhone.  6  H.  &  N.  801 ;  SO  L.  J.  Ex.  238  ;  Mmnroe  r.  PQh 
ingtan,  31  L.  J.  Q.  B.  81,  89  ;  Oagtriqye  v.  Imrie,  29  L.  J.  C.  P.  321; 
8  C.  B.  N.  S.  1,  405.) 

Neither  will  a  defendant  be  permitted  to  defend  on  the  groimd 
that  the  foreign  judgment  was  erroneous  in  point  of  law  and  on  the 
merits  ;  or  that  fresh  evidence  had  been  discovered  since  the  jadgment, 
showing  it  to  be  erroneous ;  or  for  a  mistake  in  the  law  of  the  fordgn 
state  in  which  the  judgment  was  given  {Munr^e  v.  Pilkinffton^  31  L.  J. 
Q.  B.  86,  89) ;  or  that  evidence  was  admitted  which  would  not  be  sdmis' 
sible  by  English  law.    {De  Cosse  Breiaac  v.  Bathhone,  SNjnra,) 

A  foreign  judgment  may,  however,  be  impeached  on  any  of  the  iioI« 
lowing  grounds,  viz. :  (l)that  the  Court  had  no  jiuisdiction  in  reoMct 
of  the  matter  of  the  suit  or  of  the  parties  {IWgH4tan  v.  Makott^  11  i.  ft 
E.  179  ;  and  sec  Bobertton  v.  St  ruth,  5  Q.  B.  941) ;  (2)  for  eirors  on  the 
face  of  the  judgment,  and  for  this  purpose  the  reasons  assigned  in  tbe 
judgment  form  part  of  it  {Behnert  v.  Bruce,  26  L.  J.  Chan.  196;  23 
Bcav.  150) ;  (3)  for  repudiating  English  law  where  it  was  ncceflnzT 
to  decide  the  case  (Bcimcrs  v.  Bntcr,  tupra  ;  ^ntsan  v.  Fhgo,  29  L  J- 
C.  657  ;  Mnnroe  v.  PiJkingfon,  31  L.  J.  Q.  B.  81) ;  (4)  that  the  judgneat 
was   contrary  to  natural    justice  {Buchanan  v.  i?fM*lrr,  1  Camp.  69); 
(5)  that  the  judgment  was  not  final  and  conclusive  {Patrick  y.  SkMm. 
2  £.  &  B.  14  ;  Fraycn  v.  Worms,  10  C.  B.  N.  S.  149  ;  PlummerT,  IM- 
hurne,  4  B.  &  C.  625) ;  (6)  that  the  defendant  was  not  snnmioned,  and 
had  no  notice  of  the  proceedings  (^Buchanan  v.  Buchcr^  trnpra  ;  BffM* 
V.  Fcwton,  8  C.  B.  187).    It  was  laid  down  in  Schihby  r.  WnteMn, 
L.  B.  6  Q.  B.  155,  that  a  judgment  of  a  foreign  Court  obtained  in  de&ah 
of  appearance  against  a  defendant,  cannot  be  enforced  in  an  BDg&b 
Court  where  the  defendant,  at  the  time  the  suit  commenced,  was  not  a 
subject  of  nor  resident  in  the  country  in  which  the  judgment  vtf  ob- 
tained, for  there  existed  nothing  imposing  on  the  defendant  any  dntfto 
obey  the  judgment.     (7)  That   the  judgment  was  obtained  by  frw^ 
( Ocfisenbein  v.  PapcUcr,  L.  R.  8  Ch.  695.)    Other  grounds  on  which 
foreign  judgments  may  be  controverted  will  be  found  stated  2  Smith's 
L.  Cas.,  7th  ed.,  823—825.    And  see  Story's  Conflict  of  Laws,  7th  ed.. 
p.  732. 
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iiefendant  in  the  Gonrt  of  Chancery,  being  a  Court  of  the  said  On  a 
Aland  duly  holden  at  C,  and  having  jurisdiction  in  that  ^rei^n 

,,_•'  '  ./,«,  m        1       judgment. 

behsJi,  the  plaintins  recovered  against  the  defendant  by  the 
jodgment  of  the  said  Court,  and  according  to  the  laws  of  the 
fldd  Idandy  the  sum  of  £200,  with  interest  thereon  from 
the  Sid  day  of  December,  1877,  until  payment,  and  the  amount 
ii  taxed  costs  of  the  suit,  which  sums  of  money,  interest,  and 
<908tB  the  defendant  was  by  the  said  Court  adjudged  and 
<nd0ied  to  pay. 

4.  The  said  judgment  is  still  in  force  and  unsatisfied. 
The  jdaintift  claim  : — 

Statement  of  Defence, 

1.  Ab  to  paragraph  3  of  the  statement  of  claim,  the  de-  Defence. 
ibodant  denies  that  the  said  Court  of  Chancery  was  a  Court 

duly  holden  and  having  jurisdiction  as  alleged. 

2.  Ab  to  paragraphs  3  and  4,  the  defendant  says  that  the 
fldd  action  was  commenced  according  to  the  laws  then  and  still 
in  finoe  in  the  said  Isle  of  Man,  by  process  and  summons,  and 
that  the  defendant  was  not  at  the  time  of  the  commencement 
thereof  or  for  many  years  previously,  namely,  for  ten  years  or 
ihereabontB,  domiciled  within  the  jurisdiction  of  the  said  Court, 
and  the  defendant  was  not  at  any  time  before  the  recovery  of  the 
fldd  judgment  served  with  any  process  or  summons  in  the  said 
action,  nor  did  the  defendant  appear  in  the  said  action,  nor 
had  he  before  the  recovery  of  the  said  judgment  any  notice  or 


U  has  been  lecentlj  held  in  Oodard  y.  Gray,  L.  B.  6  Q.  B.  139, 
that  a  defendant  cannot  set  up  r»8  an  excuse  for  not  paying  money 
aMraided  try  a  judgment  of  a  foreign  tribonal  having  jurisdiction  over 
him  and  t£e  canse,  that  the  judgment  proceeded  on  a  mistake  as  to 
fci|j«dh  law,  ud  that  it  made  no  difference  that  the  mistake  appeared 
4a  the  face  of  the  proceedings. 

The  fact  that  an  appeal  is  pending  against  the  judgment  cannot  be   Appeal 
Bade  the  ground  of  a  defence  to  an  action  thereon,  though  it  can  be   pending 
nade  tbe  groond  for  staying  execution  on  the  judgment  in  such  action,    no  defence. 
(Mmmroe  t.  PUkinfton,  31  L.  J.  Q.  B.  81.) 

Vmnerly,  if  it  was  desired  to  have  execution  on  a  judgment  obtained 
in  »*»gi^««  on  property  in  Ireland  or  Scotland,  or  conversely,  it  could 
not  be  done  without  first  bringing  an  action  on  the  judgment  in  the 
<xnuitg  in  which  it  was  sought  to  have  execution.  Now,  however,  by 
ailt  88  Vict,  c  54,  the  holder  of  a  judgment  in  one  country  can  have 
exeeution  on  it  liry  registering  it  in  the  country  in  which  he  wishes  to 
Jinie  czecntioin. 
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knowledge  of  any  process  or  sammonfl^or  of  my  prooeediiigi  in 
the  Baid  action,  or  any  opportunity  of  deftoding  faimidf 

therein. 

8.  The  defendant  says  that  he  was  not  in  any  way  subject 
to  the  laws  of  the  said  island  at  any  time  duing  the  said 
action,  nor  was  he  then  nor  is  he  nnder  any  oUigatilm  to 
submit  to  the  jurisdiction  of  the  said  Conrt  of  Chanoeqr  of 
the  said  island.  If  he  was  or  is  under  any  obligatuxn  to  sob' 
mit  to  the  jurisdiction  of  the  said  Court,  which  he  denie^p  he 
repeats  the  allegation  in  the  2nd  paragiai^  hereof  fiftn^Mnwi^ 
and  says  that  the  course  of  procedure  which  has  been  adopted 
is  inconsistent  with  natural  justice. 

4.  The  defendant  denies  that  the  said  sum  of  £200,  or  toy 
part  thereof,  is  due  and  owing  from  the  defendant  to  the  plain- 
tiff, as  alleged,  or  otherwise. 


Claim  for 
rent. 


Landlord  and  Tenant  («)• 

Statement  of  Clam  for  Bent. 

1.  By  an  agreement  in  writing  under  the  hands  €t  the 
plaintiff  and  defendant,  dated  the of ,  1876,  the 


How  rela- 
tion of 
landlord 
and  tenant 
created. 


When  it 
most  be 
created  by 
deed. 


(a)  The  relation  of  landlord  and  tenant  is  constituted  either  hj  ^ed, 
writing,  or  parol  afn^emcnt,  accompanied  or  followed  in  each  cue  hy 
delivery  of  possession.  In  two  cases,  viz.,  tenancy  at  will  and  tenincy 
by  sufferance,  it  arises  apart  from  any  express  agreement. 

Leases  for  a  term  not  exceeding  three  years  from  the  mftH^ng  thereofr 
whereupon  the  rent  reserved  during  such  term  shall  amount  to  two-thinlf 
of  the  full  improved  value  of  the  thing  demised,  may  be  either  by  agree 
mcnt  in  writing  simply  or  by  word  of  mouth  (29  Car.  2,  c.  S,  as.  1  vAm)- 

All  leases  for  above  that  period  are  required  by  the  statnte  jut 
mentioned  to  be  in  writing,  signed  by  the  parties  znaking  the  ame^  or 
their  agents  authorised  by  writing,  and  if  they  are  not  bo  madei  theytnO 
only  create  tenancies  at  wllL  And  now  by  the  8  &  9  Vict.  c.  106, 8.  S, 
it  IS  provided  that  leases  required  by  law  (t.  <?.,  by  the  Statute  of 
Frauds,  29  Car.  2,  c.  3)  to  be  in  writing,  shall  be  void  at  laft,  wahm  Aq^ 
are  made  by  deed.  It  has,  however,  been  held  that  an  ins^rmient  ^ 
porting  to  be  a  lease  for  over  three  years  was  good  in  equity,  u  aa 
agreement  for  a  lease  on  which  specific  performance  could  be  decreed. 
llioOagon  v.  Leon,  7  H.  &  N.  73.)  Now  that  the  distinctioDS  be- 
tween the  doctrines  of  law  and  equity  are  abolished,  and  those  of  ^^ 
former  which  were  in  conflict  with  the  latter  are  no  longer  to  haie  any 
^ect  in  any  Court,  it  follows  that  such  instruments  would  not  be 
treated  as  void  in  the  Common  Law  Divisions. 
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plaintiff  agreed  to  let  and  the  defendant  agreed  to  take  the  claim  for 
measoage  or  dweUing-honse  and  shop,  with  the  cottage  in  ^^^^ 


of  incorporeal  hereditaments,  such  as  of  tithes,  or  of  the  right  to 
diDOt  orer  land  for  even  the  shortest  period,  require  to  be  by  deed. 
^hu^timer  t.  Wxttiamion,  2  B.  &  Ad.  336  ;  Bird  v.  Higgintan,  6  A.  &  E. 

'Wliere  a  lease  is  in  two  parts,  one  party  executing  each  part,  if  there 
is  a  material  Tariation  between  the  two  i)arts,  it  is  void  for  want  of 
Buttiiality.     {Wynne's  Case,  L.  R.  8  Ch.  1002.) 

Hie  persons  who  are  immediately  entitled  to  bring  actions  and  liable 
to  be  soed  on  the  covenants  in  leases  are  the  lessor  and  lessee  and  their 


At  oonunon  law  certain  covenants  "  run  "  with  the  land  or  thing  de-  wiien 
mised,  i.  «.,  the  burthen  and  benefit  of  the  covenants  pass  to  the  covenants 
iwigngfin  of  the  leases.  These  covenants  are  :— 1st.  Where  the  covenant   «<  ^^^^  >• 
ie£m  to  a  tiling  in  esse,  parcel  of  the  thing  demised,  as  to  keep  a  house  ^^^  ^^ 
on  the  demised  premises  in  repair.    The  benefit  of  this  covenant  passes  j^^^^ 
to  the  assignee  of  the  lease,  even  though  the  word  **  assigns  "  be  not 
used  in  the  covenant.    2nd.  If  the  covenant  relates  to  something  to 
be  done  on  the  land  demised,  as  to  build  a  wall  thereon,  it  runs 
to  the  assignee,  if  the  covenant  has  been  made  for  the  lessee  and  his 
assignff      Covenants  of  this  kind  did  not,  however,  run  with  the  rever- 
sion, t.  e.,  pass  to  the  assignee  thereof,  until  the  32  H.  8,  c.  34  pro- 
vided that  such  assignees  should  be  entitled  to  the  same  rights  and  sub- 
ject to  the  same  liabilities  on  covenants  in  the  lease  as  their  assignors. 
It  has  been  held  that  this  statute  only  applied  to  covenants  running 
with  the  land«     (See  Spencer's  casr,  1  HmltVs  L.  C.  7th  ed.,  60.) 

JAahUities  on  execution  of  lease  or  agreement,'] — The  lessor  binds  him-   Lessor 
•df  to  give  the  i>arty  to  whom  ho  demises  possession,  and  not  a  mere   bound 
ril^t  to  take  possession  from  a  wrongdoer  by  an  action  of  ejectment,  and  ^  g^y^ 
tfie  lessee  binds  himself  to  accept  possession  and  pay  the  rent.    {Stanley  poflseasion 
T.  JBBiye$^  3  Q.  B.  105.)    If  a  party  agrees  to  take  a  house  from  a  particu-  ygr^^ 
kr  day,  provided  certain  things  are  Uien  done  by  the  landlord,  and  the  ^^^^"^ . 
thingiB  are  not  dcme,  he  may  decline  to  take  possession.    (Tidey  v.  MoUett,  lessee  is 
SB  Lu  J.  C.  P.  236.)    A  person  who  has  contracted  oraUy  for  the  hire  of  "°*  ^^^ 
]eall7»  and  who  neglects  or  refuses  to  accept  possession,  cannot  be  sued  ^  enter. 
oa  fnch  agreement  for  not  taking  possession,  nor  on  any  oral  promise 
to  pay  rent,  nor  for  use  and  occupation.     (Addison  on  Contracts, 
7th  ei  666.) 

Omtenamta  ky  lessor — Quiet  enjoyment,"] — Apart  from  an   express  The  cove- 
eonsnant  for   quiet    enjoyment,  the  use  of  the  word  "demise      or  nantfbr 
"let  **  in  an  indenture  of  lease  imports  such  a  covenant.    (IlaU  v.  City  qf  quiet 

1(Sis  Brmeery^  31  L.  J.  (^  B.  257.)    But  if  there  be  an  express  cove-   enjoyment. 
aither  as  to  quiet  possession  or  title,  no  implication  arises  from 
woida.     (Line  v.  Stephenson,  5  Bing.  N.  C.  183 ;   Adams  v. 
Oikmeiff  6  ]Kng.  666.)    The  liability  on  implied  covenants  is  confined  to 
the  lessor,  and  does  not  attach  to  his  executors.  {Adams  v.  C^ibney,  supra.) 
On  a  paiol  demise  the  law  implies  a  promise  of  quiet  enjovment,  but 
aoi  for  good  title.     {Bandy  v.  Carpmrighty  8  Ex.  913.)    There  is  no   ^^  ^jq. 
fwypHfii  warranty  in  a  lease  of  a  house  or  land,  that  it  is  reasonablv  fit  p^^^  ^|^. 
lor  habitation  or  cultivation.     {Sutton  v.  Temple,  12  M.  &  W.  52  ;  llart  ^^  ^^ 
T.  WUidmir,  ib,  68.)    It  is  different  where  there  is  a  contract  for  letting   gtn^  for 
a  house  and  furniture ;  and  if  they  are  unfit  at  the  commencement  of  the  iiabitation 
tenn  the  tenant  does  not  obtain  that  for  which  he  contracted,  and  may  ^  ' 

nsdnd  the  agreement.    ( JVilson  v.  Finch-Hatton,  46  L.  J.  489.) 

Wktt  wmttitHtes  a  hreaeh  0/  covenant  or  promise  for  quiet  enjoy- 
wtentJ} — ^This  being  a  covenant  against  disturbance  by  any  person  having 
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Claim  on      the  defendants  to  enter  into  and  take  poBBession  of  ihe  said 
•  ^r®  premises  and  the  contents  thereof. 

DOllCY 

andfOT  8.  After  so  entering  and  talring  poflsession  the  defendants 

*"«P*"-  wrongfully  continued  in  possession  for  a  long  and  nmeasonable 
time,  and  wrongfully  prevented  the  plaintiff  team  getting  pos- 
session of  the  said  premises  and  the  contents  thereof  after  a 
reasonable  and  sufficient  time  had  elapsed  for  all  pnrposes 
relating  to  or  connected  with  the  said  insurance. 

9.  By  reason  of  the  aforesaid  trespasses  and  wiongftd  acts 
of  the  defendants,  the  plaintiff  has  suffered  great  injury  and 
damage  through  not  being  permitted  to  take  proper  steps  to 
prevent  the  goods  and  things  that  remained  after  the  fire  firam 
being  spoilt  and  damaged  by  damp  and  by  being  preYraited 
from  repairing  the  damage  done  by  the  fire  to  Uie  said  pfremisei 
and  the  contents  thereof,  so  as  to  enable  himself  to  recommenoe 
his  business  without  unnecessary  delay,  and  by  being  kept  out  of 
possession  of  the  said  premises  and  the  said  goods  and  things. 
The  plaintiff  claims : — 

(1)  The  £5000  under  the  said  policy. 

(2)  £500  damages  for  the  wrongful  acts  and  trespasses  com- 

mitted by  the  defendants. 

Siaiement  of  Defence, 

Defence.  1.  The  defendants  do  not  admit  the  2nd  and  Srd  paragrapbi 

of  the  statement  of  claim. 

2.  The  defendants  do  not  admit  that  a  fire  broke  out  on  the 
said  premises,  or  injured  or  destroyed  any  of  the  said  stock  or 
utensils  in  trade  or  of  the  said  fixtures  or  fittings  as  allied  in 
the  4th  paragraph. 

3.  The  defendants  deny  the  several  allegations  in  the  5A 
paragraph,  and  say  that  the  plaintiff  was  not  at  the  time  of 
the  happening  of  the  said  fire  interested  in  the  said  goods  or 
things,  or  any  of  them,  as  alleged  in  the  said  5th  paragraph. 

4.  In  the  circumstances  herein  appearing  the  defendants 
deny  the  several  allegations  in  the  Gth  paragraph  of  the  state- 
ment of  claim,  except  the  allegation  that  they  have  not  paid 
the  sums  insured  by  the  said  policy,  or  any  part  thereof. 

Noncom-  5.  The  policy  effected  with  the  defendants  was  subject  to  tte 

X^^        condition  that  on  the  happening  of  any  loss  or  damage  by  te 
conditions,  to  any  of  the  property  thereby  insured,  the  insured,  within  fifteen 
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days  after  the  aD^ed  loeSy  should  deliver  to  the  defendants*  On  a  fire 
company  as  particular  an  acconnt  as  was  reasonably  practicable  Po^<T* 
of  tine  several  articles  and  matters  alleeed  to  be  damaged  or  ^^'•^^•o' 

c^  *-o  noncom- 

destroyed  by  fire,  with  the  estimated  valne  of  each  of  them,  and  piiance 
Uiat  nntil  sach  condition  had  been   complied  with,  no  loss  ^^|^j  ^^ 
shonld  be  recoverable  nnder  the  said  policy ;  and  the  defendants  precedent, 
say  that  the  said  condition  has  not  been  complied  with  or  fdl- 
filled  by  tiie  plaintiff. 

6.  The  said  policy  effected  with  the  defendants  was  subject 
to  ihe  further  condition  that  the  insured,  if  reasonably  required 
so  to  do,  should  give  or  make  proof  by  vouchers,  proofs,  or  ex- 
planations, and  by  his  books  of  account,  of  the  alleged  loss  or 
damage,  and  that  until  such  condition  had  been  complied  ^ith, 
no  loss  should  be  recoverable  under  the  said  policy ;  and  the 
defendants  say  that  the  said  condition  has  not  been  complied 
with  or  fblfilled  by  the  plaintiff. 

7.  The  policy  effected  with  the  defendants  was  subject  to 
the  further  condition  that  if  after  the  alleged  loss  and  damage 

the  claim  made  by  the  insured  should  be  in  any  respect  fraudu-  Fraud. 
lent,  or  if  any  wiUdl  misstatements  should  be  made  in  support 
thereof,  all  benefit  under  the  said  policy  should  be  forfeited ; 
and  the  defendants  say  that  the  daim  made  by  the  plaintiff 
was  fraudulent  as  appears  more  particularly  by  the  next  para- 
graph herein,  and  that  wilful  misstatements,  viz.,  {hers  foliates 
th$  mbstanes  of  the  dllsged  misstatsment^,)  were  made  in  sup- 
port thereof  with  intent  to  induce  the  defendants  to  pay  the 
said  sum  of  £5000  or  a  portion  thereof ;  and  the  defendants 
say  that  in  consequence  of  the  premises,  all  benefit  under  the 
said  policy  became  and  was  thereby  forfeited. 

8.  The  said  policy  effected  with  the  defendants  was  subject 
to  the  fhrtjier  condition  that  if  the  fire  was  occasioned  by  or 
tfarongh  the  procurement  or  connivance  of  the  insured,  all 
benefit  nnder  the  said  policy  should  be  forfeited  ;  and  the  de- 
liendants  say  that  the  said  fire  was  caused  by  the  wilfiil  act, 
connivance,  and  procurement  of  the  plaintiff,  by  which  the  said 
policy  was  and  is  forfeited. 

9.  The  defendants  do  not  admit  that  they  entered  into  or 
took  possession  of  the  premises  and  the  contents  thereof,  or 
that  they  continued  in  possession  for  a  long  or  unreasonable 
time,  or  prevented  the  plaintiff  from  getting  possession  of  the 
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cifttm  for     vancc,  and  the  rent  daring  the  residne  of  the  said  tenn  to  be 
^^^  paid  quarterly,  the  first  of  such  quarterly  payments  to  be  made 


Corcnant 
to  caltiyate 
in  huB- 
liandlike 
manner. 


CoTcuant 
not  to 
cany  on 
]  articular 
trade. 


GoTenant 
not  to 
jMsign. 


Where  as- 
signment 
subject  to 
consent. 


term/'  is  satisfied  by  an  insurance  within  a  reasonably  short  time  after 
the  execution  of  the  lease. 

A  covenant  to  insure  in  the  name  of  A.  is  not  sitiified  by  an  iimnaiee 
in  the  joint  names  of  A.  and  the  lessee.  iPennial  y.  Harhmme^  11  Q.  B* 
368.     But  see  Uateia  t.  Middleton,  22  L.  J.  Ch.  746.) 

Carenantto  cultlratf  in  a  husband  like  matiMtr.^'c  A — Actions  on  core' 
nants  of  this  kind  arc  not  very  common,  particolarly  cuiring  recent  yean. 
The  reader  is  referred  to  WoodfaU's  Landlord  and  Tenant,  11th  ed^  for 
the  law  on  the  subject. 

If  the  plaintiff  means  to  rely  on  bad  cultivation  bj  the  defendant,  hfr 
should  state  that  distinctly  as  his  ground  of  complaint,  as  mider  a 
claim  for  non-cultivation,  he  would  not  be  allowed  to  give  eridenoe  of 
bad  cultivation  merely,  though  it  is  probable  that  the  plaintiff  would  is 
such  a  case  obtain  leave  to  amend  on  the  trial,  nnleeB  where  on  the 
amendment  he  would  only  be  entitled  to  merely  nominal  damiy> 
(Time*  Insurance  Co,  v.  JIanrke,  28  L.  J.  Ex.  317.)  Where  corenanti  of 
this  kind  are  controlled  or  modified  by  particular  coatoms  as  to  th^ 
mode  of  cultivation  or  as  to  the  rights  of  the  parties  on  the  terminatioA 
of  the  tenancy,  the  plaintiff  should  mention  them  in  the  ■tatement  of 
claim.  If,  however,  the  plaintiff  ignores  the  custom,  bat  the  defendant 
relies  on  it,  it  is  for  the  latter  to  set  it  out  in  his  statement  of  defenee. 

Covenant  not  to  carry  on  a  particular  trade  on  the  jimmM.1— A 
covenant  not  to  do  anything  on  the  demised  premiaes  w&ch  may  be  a 
nuisance  to  the  occupiers  of  the  adjoining  premises,  was  held  not  to  be 
broken  by  opening  a  national  school  thereon.    (Ifom'jva  y.  Oced,  L.  IL 
11  £q.  338.)    A  covenant  not  to  use  the  premises  as  a  beeihouae,  inn,  or 
public-house  for  the  sale  of  s])irituous  liquors  is  not  broken  by  the  sak  of 
beer  by  retail  under  a  license  preventing  its  being  drunk  on  the  premisei 
{London  «)'•  yorth-Wtiitern  Hail,  Co,  v.  Oarnett,  L.  R.  9  Eq.  26.)    Nori» 
a  covenant  not  to  use  a  building  as  a  public-house  for  the  sale  of  wine, 
beer,  malt  liquors,  or  spirits  broken  by  such  sale  under  a  similar  licenKi 
{Pearse  v.  Coates^  L.  R.  2  Eq.  689.)    A  covenant  that  the  trade  or  caliifig 
of  a  hotel  or  tavem-keeiicr,  publican,  beershop  keeper,  or  seller  l^  rriaul  i 
wine,  beer,  spirits,  or  spirituous  liquors  should  not  be  carried  on  on  tlie 
premises,  was  held,  per  James,  V.-C.,  now  Lord  Justice,  not  broken  by  the 
sale  of  wine  in  bottles  by  a  grocer  in  the  ordinary  course  of  his  tiade. 
{Jones  V.  Bone,  L.  R.  U  E(i.  674.    But  see  Ihilden  v.  Slater,  L.  B.  7  Eq. 
r>23,  in  which  a  decision  apparently  inconsistent  with  that  in  Jonei  r. 
Bone  is  given,  and  which  must  be  considered  as  overruled  by  it.^ 

Corcnant  not  to  oMignJ] — A  sub-demise  is  not  a  breach  of  this  cove- 
nant. See  1  ISm.  L.  C,  7th  ed.,  Spencer's  case.  It  would  be  different  if 
the  covenant  were  "  not  to  let^  or  assign  over  "  the  demised  premises,  **« 
any  part  thereof."  (Orrgsony,  Harrison,  2  T.  R.  425.)  AVhere  thecotwjsnt 
contained  wonls  against  **  demising,"  '*  leasing,"  or  '*  aliening,"  the  pre- 
mises, or  any  part  thereof,  for  the  term  or  any  part  thereof,  it  was  held  a 
breach  to  give  a  partner  of  the  tenant  the  exclusive  {Ktssessiun  of  put  of 
the  house.  {Dingley  v.  Sales,  1  M.  &  S.  297.)  Taking  a  lodger  is  not  a 
brciich  of  a  covenant  not  to  under- let  the  house,  unless  there  be  a  distinGt 
agreement  for  the  exclusive  occupation  of  i>articular  rooms.  [GrrtnMf 
V.  Tapscotty  1  C.  M.  &  K.  59.)  An  assignment  by  one  joint  assignee  of  * 
lease  to  the  other  is  a  breach  of  the  covenant  not  to  assign,  (larlryv. 
Coppard,  L.  R.  7  C.  P.  505.) 

A  covenant  not  to  assign  without  the  consent  of  the  lessor,  such  consent 
not  to  be  arbitrarily  withheld,  does  not  entail  a  forfeiture,  or  enable  die 
lessor  to  sue  when  the  tenant  assigns  after  the  lessor  has  arbitmOj 
refused  his  consent.    The  refusal  must  be  un&ir  andunreasonsbleto 


LAVniOBD   AVD    TXVAITT.  403 

on  the  2btii  day  of  December,  1872,  and  the  defendant  to  pay  cuim  for 
all  rates  and  taxes  except  property  tax.  ^'^^• 


enable  the  tenant  to  disregard  it,  and  a  refusal  **  upon  advice  '*  is  not 
unfair  and  unreasonable.    {TrrkMr  v.  Jiigge^  L.  li.  9  fix.  147,  la5.) 

Jietuttre  vf  davut^es  for  breach  of  voce/utnt   not  to  attiffn.] — Tl^e   Measure  of 
meaaure  of  damages  in  an  action  for  breach  of  covenant  not  to  assign  is   damages 
such  an  amount  as  will  put  the  i)laintiff  in  the  Mune  position  as  if  the   for  breach 
ooTenant  had  not  been  broken,  and  the  plaintiff  had  retained  the  liability   of  covenant 
of  the  defendant  instead  of  tliat  of  the  assignee.    ( WlllUim*  y.  Earle^  not  to 
L.  R.  3  Q.  B.  739.)  assign. 

Cotenant  or  promlte  to  yield  posseMioti  on  the  detrrmination  of  the  Covenant 
iavac.] — In  actions  under  this  covenant  or  promise  the  landlord  is  en-   ^  y^^j^  ^p 
titled  to  recover  all  the  loss  he  has  sustained  by  not  being  put  in  entire  ^^^  tenni- 
pogwfHwrion  of  the  premises  at  the  end  of  the  term  ;  thus  he  is  entitled  to  a  qji^qq  qI 
Aim  equivalent  to  the  rent  he  has  lost,  and  to  the  costs  of  an  ejectment  ^fm^ 
agaiEurt  an  under-tenant,  who  has  wrongfully  held  over.    {Ilcndtrson  v. 
Sfuiret  L.  R.  4  Q.  B.  170.)    Ho  he  may  recover  for  damages  occasioned 
by  hia  having  to  compromise  an  action  by  a  person  to  whom  he  had  let 
a  reversion  for  not  giving  possession.     {Brandy  v.  Chetfterden^  27 
L,  J.  C.  P.  23.)    And  the  acceptance  of  rent  for  the   i)eriod  of  holding 
oter  does  not  affect  the  landlord's  right  to  recover  on  the  promise  or 
covenant.    (Ih.) 

Aetioms  agaimst  assignee*  of  lease.'] — The  8  &  9  Vict.  c.  106,  n.  3,  re-   Actions 
quires  assignments  to  be  by  deed,  but  as  leases  for  the  whole  remaining   against 
term  aie  but  assignments  thereof  {Beardman  v.  Wilson,  L.  K.  4  C.  P.  57),   assignees 
if  the  remainder  of  the  term  does  not  exceed  three  years,  it  is  clear  that   of  lease. 
the  assignment  of  it  may  in  effect  be  made  by  parol  in  the  form  of  an 
aoderleaae,  as  neither  the  Statute  of  Frauds  nor  the  8  &  9  Vict.  c.  10(>, 
applies  to  such  a  case.    It  seems  that  an  executor  de  son  tort,  who  has 
entered  on  the  demised  premises  and  taken  possession  of  the  lease,  will  be 
held  liable  as  an  aocdgiiee.  {FavU  v.  Simjfson,  9  Q.  B.  3(;r>.)  Where  a  person 
hss  entered  into  i)oe8easion  of  or  rcoeived  the  rents  and  profits  of  pre- 
mises demised  to  the  intestate,  and  paid  the  rent  reserved  thereon,  he  is 
estopped  from  denying  that  he  is  the  assignee  of  the  lease,  even  though 
he  is  not  chargeable  as  executor  de  son  tort,     ( Williams  v.  Ueales^  L.  K. 
9  C.  P.  177.) 

A  trustee  to  whom  a  debtor^s  estate  has  been  assigned  for  the  benefit  Trustoo 
of  creditors  is  liable  as  assignee  if  he  has  not  repuiUated  the  lease.  ( ^Vh^te  under 
V.  limmt,  L.  K.  r>  Ex.  32.)     where  the  assignee  of  a  lease  became  bank-   assignment 
mpt  and  his  trustee  disclaimed,  it  was  held  that  the  trustee  was  at  all   for  benelit 
events  liable  for  rent  falling  due  between  the  adjudication  and  disclaimer,   of  creditors 
{SmUh  T.  Northy  L.  K.  7  Ex.  242.)  liable  on 

A  covenant  not  to  assign  without  license  where  the  assigns  arc  named,  lease  not 
hinds  the  assignee  of  the  lease,  although  the  assignment  was  made  repudiated. 
without  license.  (  mUiams  v.  Earle,  L.  R.  3  Q.  B.  739.)  But  it  is  only 
the  assignee  of  the  whole  term  that  is  bound.  (  West  v.  Dobh,  L.  K. 
&  Q.  B.  460,  Ex.  Ch.)  llie  assignee  can  resist  an  action  for  breach  of 
covenant  by  showing  that  he  assigned  away  before  breach,  as  he  is  only 
lishle  for  breaches  during  the  time  he  is  assignee.  [Paul  v.  Xurse,  8  B. 
Jta486.> 

The  execution  of  the  assignment  is  sufficient  without  delivery  of  it  to   Assign- 
the  assignee,  as  where  it  remains  in  the  hands  of  the  assignee's  solicitor,   ment  to 
who  kept  it  under  a  lien.    (Odell  v.  Wake,  3  Camp.  394.)    Notice  of  the   pauper  not 
SMignment  to  the  plaintiff  is  unnecessary.    The  fact  that  the  assignment   invalid  on 
was  made  to  a  man  of  straw  in  order  to  get  rid  of  the  liability  would  nut  ground  of 
affect  its  validity  as  amounting  to  a  fraud.    {Lekeux  v.  ^ash,  2  Str.   fraud. 
Jttl ;  Omthw  Y.  Corrie,  2  ICadd.  330.)    But  if  there  was  a  secret  trust  in 
laroar  of  the  assignor,  this  would  be  a  fraud,  and  would  avoid  the 
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Claim  for 
rent. 


2.  The  defendant  took  poBsession  under  the  said  agreement 
of  the  premises  therein  mentioned,  and  paid  rent  for  the  same 


Actions  for 

doable 

rent. 

11  Geo.  2, 
c.  19. 


Act  only 

applies 

where 

tenant  has 

given 

valid 

notice. 


Landlord 
may  claim 
special 
damage  for 
overhold- 
ing  inde- 
pendently 
of  Act. 

Actions  for 

double 

value. 

4  Geo.  2, 
c.  28. 


asfii^mcnt.  {Ex  parte  Bud4,  31  L.  J.  Ch.  4,  and  -fir  jmrt^  ifiv|y, 
35  L.  J.  Ch.  43.)  The  assignee  may  after  the  assignment  be  sued  for 
breaches  by  him  before  assignment.  {Harley  v.  JRng^  2  C.  M.  Jt  K. 
18.) 

An  assignee  is  not  liable  for  breaches  committed  before  the  assignment 
to  him.     (See  Coward  v.  Gregory,  L.  R.  2  C.  P.  153.) 

Actions  for  double  rent.'] — By  the  11  Geo.  2,  c.  19,  s.  18,  "  in  case  tin' 
tenant  or  tenants  shall  give  nutioe  of  his.  her,  or  their  intention  to  qrat 
the  premises  by  him,  her,  or  them  holden  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the  possession  thereof  at  the 
time  in  such  notice  contained,  that  then  the  said  tenant  or  tenants,  fail. 
her,  or  their  executors  or  administrators  shall  from  thence-forward  pi^ 
to  the  landlord  or  landlords,  lessor  or  lessors,  double  the  rent  or  boa 
which  he,  she,  or  they  should  otherwise  have  paid,  to  be  levied,  sued  for, 
and  recovered  at  the  same  time  and  in  the  same  manner  as  the  single 
rent  or  simi  before  the  giving  such  notice,  conld  be  levied,  saed  for,  aad 
recovered ;  and  such  double  rent  or  sum  shall  continue  to  be  paid  during 
all  the  time  such  tenant  or  tenants  shall  continue  in  pooocwion  as 
aforesaid." 

It  has  been  held  that  this  statute  only  applies  where  the  tenant  had 
the  power  of  determining  his  tenancy  by  notice,  and  has  given  a  valid 
notice  for  that  purpose.  {Johnstone  v.  Zfuddlrston^f  4  B.  ft  C.  981) 
To  bring  a  case  within  this  provision,  the  holding  over  must  be  wilful 
and  contumaceouB,  and  not  either  by  mistake  or  bond  Jide  thoogfa 
unfounded  claim  of  right,  {^yr^ght  t.  Smithy  5  Esp.  203  ;  Snni^/en  ?. 
Bacon,  30  L.  J.  Ex.  33  and  368.) 

A  person  to  whom  the  landlord  granted  a  lease  to  commence  oo  tfae 
determination  of  the  defendant's  tenancy  is  not  a  person  entitled  to  the 
possession  within  the  meaning  of  the  above  enactment,  and  cannot  oan- 
sequentlv  maintain  an  action  for  double  value  under  it.  {Bkttehfpri  v. 
Cole,  28  L.  J.  C.  P.  140.)  The  double  value  given  by  this  Act  is  in  the 
nature  of  a  penalty,  and  therefore  action  must  be  brought  to  recover  it 
within  two  years. 

Independently  of  this  provision  a  landlord  may  claim  special  damagti 
from  an  ovcrholding  tenant  in  re8])ect  of  damages,  to  which  he  has  been 
rendered  liable  to  a  third  person,  to  whom  he  has  let  the  premises,  and  if 
unable  to  deliver  possession  in  consequence  of  the  defendant  holdinf^ 
over.     {Bramley  v.  Chegterden,  27  L.  J.  C.  P.  23.) 

Actions  for  double  raluc^-^By  4  Geo.  2,  c.  28,  s.  1,  it  is  provided  that 
*'  in  case  any  tenant  or  tenants  for  any  term  for  life,  lives,  or  ycara.  or 
other  person  or  persons  who  are  or  shall  come  into  possession  of  any 
lands,  tenements,  or  hereditaments  by,  from,  or  under  or  by  colhisioB 
with  such  tenant  or  tenants,  shall  wilfully  hold  over  any  lands,  tene- 
ments or  hereditaments  after  the  determination  of  such  term  or  tersw. 
and  after  demand  made  and  notice  in  writing  given,  for  delivering  the 
possession  thereof  by  his  or  their  landlords  or  lessors,  or  the  perBon  rr 
i)er8ons  to  whom  the  remainder  or  reversion  of  such  lands,  tenementa  c 
hereditaments  shall  belong,  his  or  their  agent  or  agents  thereunto  law- 
fully authorized,  then  and  in  such  case  such  person  or  persons  so  boMiBf 
over  shall,  for  and  during  the  time  he,  she,  and  they  shaU  so  hold  over, 
or  keep  the  person  or  persons  entitled  out  of  possession  of  the  said  laodi) 
tenements,  and  hereditaments  as  aforesaid,  pay  to  the  person  or  penoai 
so  kept  out  of  possession,  their  executors,  administrators,  or  a8iigD>|  ** 
the  rate  of  double  the  yearly  value  of  the  lands,  tenements,  and  hoicdsta' 
ments  so  detained,  for  so  long  time  as  the  same  are  detained,  to  be 
recovered  in  any  of  His  Majesty's  Ck)urts  of  Record  by  action  of  dcWt 
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to  the  plaintiff  pnrsuant  to  the  terms  thereof  daring  a  certain  claim  for 
period  of  the  said  term.  '^*' 

3.  On  the  29th  of ,  1877,  a  quarter's  rent  became  due, 

and  the  same  is  still  due  and  unpaid. 

The  plaintiff  claims  : — 

£ ,  the  said  quarter's  rent. 

Aeiionfor  Rentcmd  Rayaltij  an  Lease  of  Collier y^  aiidfor  Breach 
of  Covenant  to  Work  it  in  Miner-like  manner. 

1.  The  plaintiff  is  owner  in  fee  and  sole  surviving  lessor  of  Claim  for 
certain  mines,  seams,  beds,  and  strata  of  coal  under  seven  closes  ^yalt^ 
in  the  township  of  B.,  in  the  parish  of  S.,  in  the  county  of  S.  on  lease  of 
The  defendants  arc  the  assignees  of  the  lease  of  the  said  pre-  b^^Oi^f 
miaes  hereinafter  mentioned.  covenant 

i.  By  indenture  of  lease,  bearing  date of  March,  1867,  ^^ii^e 

the  plaintiff  and  one  J.  M.,  since  deceased,  granted,  demised,  manner. 
and  leased  the  aforesaid  premises  to  W.  S.  and  J.  B.,  their  exe- 
catore,  administrators,  and  assigns,  for  the  term  of  twenty-one 
jean  from  the  1st  day  of  July,  18(>7,  with  liberty  to  enter 
upon  the  land  and  work  the  said  minerals  at  a  yearly  rent  or 

royalty  of  £ per  foot  of  thickness  for  every  statute  acre 

suifiice  measure  of  coal  worked  or  gotten  during  the  said  term, 
(such  coal  to  be  measured  as  in  the  said  lease  agreed),  and  at  a 
yearly  rent  of  £150,  or  such  part  thereof  as  with  the  said  rent 
or  royalty  thereinbefore  reserved  should  amount  to  that  sum, 
from  let  July,  1807,  provided  that  if  in  any  year  after  the 
aeoond  year  of  the  said  term  sufficient  coal  should  not  be 
gotten  to  amount  to  the  sum  of  £100  at  the  rent  or  royalty 
ilbreeaid,  the  lessees,  their  executors,  administrators,  and 
mdgDBf  having  first  paid  the  minimum  rent  reserved,  should  be 
It  liberty,  in  any  subsequent  year  of  the  term  when  the  excess 
in  qnantity  should  permit,  to  make  up  the  deficiency  by  taking 


Wlierennto  the  defendant  or  defendants  Bholl  be  obliged  to  girc  special 
Iviilt  Against  the  recovering  of  which  said  penalty  there  shall  be  no  relief 
in  eqoitsr.'* 

Tlie  defendant  may  show  that  the  plaintiff  waived  the  notice  to  quit  Defence 
Or  demand  of  possession.  Before  the  Judicature  Acts  such  waiver  need  that  plain- 
Hot  hAve  been  specially  pleaded.  (Rarvliwfon  v.  Marriott  16  L.  T.  N.  S.  tiff  waived 
)07.>  But  that  wonldscarcely  hold  now.  Where  the  plaintiff  accepted  notioe  or 
tent  dne  from  the  defendant  after  the  expiration  of  the  notice,  it  is  a  demand  of 
tmestion  whether  it  was  accepted  in  part  satisfaction  of  the  double  value  posMsuon. 
vtmmwk  waiTer  of  it.    {RyaU  y.  Rich,  10  Bast,  52.) 
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Okm  fcr     nch  sorpfais  qnacdcT  f4  enl  m  ihoiild  BidDe  «p  Ae  mmninin 
rent  p*id  in  ad^mnce  in  o'.nseqTieiioe  of  die  ddMeBcr,  vidMst 
^r^    {Mjuie  mcf»  rent  fiic  the  sune,  but  lo  uttutlnlBM  dat  thej 
.^\^}    £Lo::Id  oonrinoe  c«>  pftj  the  minimiira  loit  umndDT  daring  the 

continoanoe  of  the  demise. 

3.  The  said  ic-ieniare  of  Ie«ie  contained,  among  ocber  cove- 
nante  and  provisfjcs,  (»venanc£  chat  the  kflseess  their  execnton* 
^iminiscntoTB,  and  aasgns,  dioold  par  die  rents  and  rojdtiei 
reserved,  and  wonld  work  and  get  the  said  coal  in  a  pioper, 
nsnal,  and  miner-like  and  workmanlike  manner. 

4.  At  the  time  of  the  defanlt  and  bteachea  of  coTcoant  here 
inafter  mentioned,  the  plaintiff  was  aoldr  entitled  to  the  alcm- 
said  premises,  and  to  the  benefit  of  the  coTenanIa  of  the  aid 
lea«e,  and  the  defendants  were  aaeignees  from  the  said  W.  &  and 
J.  B.  of  the  said  lease,  and  boond  bj  the  covenants  and  proTimi 
thereof^  and  were  working  the  said  mines  as  aasignees  tbereot 

5.  The  defendants  have  made  de&olt  in  performing  the  aid 
covenant  to  pay  the  said  rents  and  rojaltiea.  Snoe  December, 
1874,  die  defendants  have  paid  a  portion  of  die  said  rents  and 
royalties,  bnt  £454  lbs,  llJ.  is  still  due  and  unpaid  fron 
die  defendants  to  the  plaintiff  in  respect  of  the  said  rents  and 
royalties. 

G.  The  defendants,  during  their  tenure  of  the  premisei, 
worked  the  said  mines  in  an  improper,  unusual,  n^:ligent,  and 
unworkmanlike  manner,  and  improperly  and  negligently  took 
the  coal  from  the  vicinity  of  the  main  engine  dip,  which  sbonU 
have  been  left  to  support  the  said  dip  and  the  headings  nmning 
out  of  it,  before  working  the  more  distant  parts  of  the  mine, 
and  improperly  neglected  to  leave  proper  pillars  and  supports 
for  the  said  dip  and  headings,  thereby  causing  great  Iobb  aod 
damage  to  the  plaintiff,  and  injury  to  the  said  mines. 

7.  In  the  year  1877,  a  fire  broke  out  in  the  said  ooUieiybr 
reason  of  the  negligence  of  the  defendants'  servants.  The  de 
fendants  caused  the  said  mine  to  be  flooded  with  water  inonk 
to  put  out  the  said  fire.  Great  loss  and  damage  were  caused  to 
the  j)laintiff,  and  injury  to  the  said  mine,  by  the  said  fire  aod 
flooding,  and  in  consequence  of  the  defendants*  negligent  wori^* 
ing  of  the  said  coal,  and  neglect  and  de&ult  to  provide  propcf 
supports  and  pillars,  the  roof  of  the  headings  and  main  engine 
dip  fell  in,  and  the  mine  was  seriously  damaged  and  injnredf 
and  depreciated  in  value. 


LASDLOBD  AHD  TSVAVT.  407 

The  plamtiff  claims  : — 

(1.)  £4H  lbs.  lid,  for  rent  and  royalties  due  and  unpaid. 

(2.)  Interest  on  the  above  amount  from  the  date  of  claim  until 

payment. 
(8.)  £5200  damages  in  respect  of  the  damage  for  negligence 

and  breach  of  the  covenants  to  work. 
(4.)  Such  further  and  other  reUef  as  the  nature  of  the  case 

may  require. 


Aeiian  hy  Trustee  and  Cestuis  que  Trust  under  Lease  made  hy 
Trustee  for  Breach  of  Covenant  to  repair. 

1.  By  an  indenture  of  lease  dated  the  12tli  day  of  Septem-  Claim  by 
ber,  1866,  and  made  between  the  plaintiff  A.  W.  of  the  one  ^rw^f  under 
part  and  the  defendant  of  the  other  part,  for  the  considerations  lease  for 
therein  mentioned,  the  said  A.  W.  leased  to  the  said  defendant  covenant 

the  premises  known  as  No. , Street,  Bayswater,  in  the  to  repair. 

county  of  Middlesex,  from  the  29th  day  of  September  then 

next  for  the  residue  of  a  term  of  twenty-one  years  from  the 
29th  day  of  September,  1855,  wanting  the  last  tweuty-one 
dajH^  subject  to  the  covenants  in  the  said  indenture  contained. 

2.  The  said  indenture  contained  covenants  to  keep  the  said 
premiBes  in  good  repair,  and  to  yield  the  same  up  in  good 
repair  at  the  expiration  of  the  said  term. 

8.  The  said  A.  W.  granted  the  said  lease  in  the  capacity 
of  trustee  for  the  plaintiffs  M.  N.  and  G.  F.  in  respect  of  their 
interests  in  the  premises  in  question,  and  the  plaintiffs  M.  N. 
and  6.  F.  always  have  been  solely  entitled  to  the  rent  reserved 
by  the  said  lease,  and  to  the  benefit  of  the  covenants  therein 
reiGsrved,  and  the  defendant  has  always  paid  the  said  rent 
directly  to  the  plaintiffs  M.  N.  and  6.  F.,  and  has  always 
acknowledged  the  plaintiffs  M.  N.  and  G.  F.  as  his  landlords 
in  respect  of  the  said  premises. 

4.  On  the  expiry  of  the  said  lease  the  defendant  failed  to 
render  np  the  said  premises  in  good  repair,  but  rendered  up 
the  same  in  a  dilapidated  condition  and  out  of  repair.  Full 
particolars  of  the  dilapidations  complained  of  have  been 
delivered  to  the  defendant. 

The  plaintifb  claim  £ damages  for  the  said  breaches  of 

covenant  on  the  part  of  the  defendant. 
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Claim  by 
tenant  for 
breach  of 
implied 
promine  of 
quiet  en- 
joyment. 


Action    hy  Tenant  against  Landlord,  /or  Breath  of  implied 
Promise  of  Quiet  Enjofjment  hy  Tenant  from  Tear  to 

Tear. 

1.  On  the  25th  day  of  March,  18 — ^  the  plaintiff  became  tenant 
irom  year  to  year  to  the  defendant  of  certain  premiaes  known 
as  No.  30,  T.  Road,  in  the  connty  of  M.,  upon  the  terms, 
amongst  others,  that  the  defendant  wonld  aUow  the  plaintiff  to 
have  qoiet  enjoyment  of  the  said  premises  dnring  the  sud 
tenancy,  and  wonld  give  the  plaintiff  six  months'  notice  to  quit 
the  said  premises,  snch  notice  expiring  on  any  subsequent  25th 
March,  if  the  defendant  shonld  require  possession  thereof. 

2.  The  defendant  did  not  give  the  plaintiff  such  six  months* 
notice  as  aforesaid,  and  after  the  creation  of  the  said  tenancy, 
and  dnring  its  continuance,  that  is  to  say,  during  the  month  of 

,  18 — ,  the  Metropolitan  Board  of  Works  then  lawfully 

claiming  the  said  house,  and  having  a  good  title  to  the  same^ 
entered  the  said  house  and  evicted  the  plaintiff  therefrom. 

8.  By  reason  of  such  eviction  the  plaintiff  lost  the  use  and 
occupation  of  the  said  premises  and  the  profits  of  the  bagineBS 
which  he  then  carried  on  upon  the  said  premises,  and  was  pn& 
to  great  expense  in  providing  himself  with  other  premises,  and 
by  being  compelled  to  remove  his  goods  thereto. 

The  plaintiff  claims  : — 


Statement 
of  defence. 


Statement  of  Defence. 

'  j-   [^Denials  in  ordinary  form  of  certain  paragraphs,^ 

3.  The  defendant  says  that  the  plaintiff,  at  the  time  he 
became  tenant  to  the  defendant  as  aforesaid,  was  well  awaie 
that  the  said  premises  would  be  required  by  the  Metropoh'tan 
Board  of  Works  for  the  purpose  of  certain  street  improve- 
ments, and  it  was  a  term  of  the  said  agreement  of  tenancj 
that  the  same  should  terminate  at  once,  whenever  the  said 
house  should  be  lawfully  required  and  taken  by  the  said  Metro- 
politan Board  of  Works. 

4.  And  the  defendant  further  says,  that  before  the  committing 
of  the  alleged  breach,  if  any,  and  after  the  making  of  the  said 
agreement  of  tenancy  between  the  plaintiff  and  the  defendanW 
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the  Metropolitan  Board  of  Works  required  to  take  the  said  Statement 
house  and  premises,  under  the  powers  given  them  by  the 
Metropolitan  Street  ImproTement  Act^  1872,  and  for  the  pur- 
poses for  which  they  were  by  that  Act  empowered  to  take  the 
some,  and  the  said  Board  was  empowered  to  take  compulsorily 
the  said  house  and  premises,  and  did,  by  virtue  of  the  said  Act, 
hwfhlly  and  compulsorily  take  the  same,  which  is  the  grievance 
complained  of  by  the  plaintilBT. 

5.  And  the  defendant  further  says  that  if  he  did  agree  with  ^^ver  of 
the  fdaintiff  to  give  him  six  months'  notice  to  quit,  such  notice  notice 
expiring  on  any  subsequent  25th  day  of  March,  as  in  the  state-  ^^®^ 
ment  of  claim  allied,  (which  the  defendant  does  not  admit),  by  aocept- 
the  plaintiff  before  breach  thereof  waived  such  agreement  and  ^<*  ^^ 
notice,  and  on  the  28rd  day  of  December,  1876,  the  defen-  notice. 
danty  by  his  agent,  duly  served  on  the  plaintiff  a  six  months' 
notice  to  quit,  viz.,  on  the  24th  day  of  June,  1877,  the  defen- 
dant's interest  in  the  said  premises  expiring  on  the  said  24th 
day  of  June,  1877,  as  the  plaintiff  well  knew,  and  the  plaintiff 
duly  accepted  the  said  notice,  with  full  knowledge  of  the  pre- 
miaeS)  and  in  lieu  and  in  full  satisfaction  of  the  notice,  (if 
uij),  previously  agreed  upon. 


Action  for  Breach  of  Covenant  for  Title  and  Quiet  Enjoyment. 

1.  The  plaintiff  is,  &c. ;  the  defendant  is,  &c. 

2.  By  an  indenture  of  lease,  dated  the  24th  of  June,  1870,  Claim  for 
the  defendant  demised  to  the  plaintiff  a  dwelling-house  for  a  J|J!J^^°/ 
term  of  twenty-one  years  from  the  said  date,  subject  to  the  for  title 
lent   and  covenants  therein   contained,  and   the    defendant  ^i^gnt. 
thcsreby  covenanted  with  the  plaintiff  that  he  had  at  the  said 

date  foil  power  to  demise  the  said  dwelling-house  for  the  said 


8.  The  defendant  had  not  at  the  said  date  fhU  power  to 
demise  the  said  dwelling-house  for  the  said  term. 

4.  By  reason  that  the  defendant  had  no  such  Ml  power  as 
stated  in  the  preceding  paragraph,  one  Edward  S.,  on  the  1st 
of  May,  1877,  lawfully  entered  the  said  dwelling-house  and 
e^victed  the  plaintiff  therefrom. 

The  idaintiff  claims  £1000  damages. 
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Statement 
of  defence. 


Counter- 
cUum  for 
rent  and 
breach  of 
covenant 
to  repair. 


Statement  of  Defence  and  OountereJamu 

1.  The  defendant  denies  the  all^ations  in  the  Srd  and  4tli 
paragraphs  of  the  statement  of  claim. 

2.  If,  as  the  plaintiff  states,  one  Edward  S.  entered  the  aid 
dwelling-house  as  allied,  he  did  not  so  enter  lawftaUy  or  under 
any  legal  title  sufficient  to  authorise  him  to  do  ao.  And  if  k 
in  fact  evicted  the  plaintiff,  such  eviction  was  illegal. 

3.  The  defendant  further  says  that  the  plaintifl^  by  cdluaoo 
with  the  said  E.  S.,  submitted  to  an  eviction  by  the  said  E.  8. 

And  by  way  of  counter-claim  the  defendant  says : — 

1.  The  plaintiff,  by  the  indenture  of  lease  mentioned  in  tbe 
2nd  paragraph  of  the  statement  of  claim,  covenanted  to  pij 
rent  for  the  said  dwelling-house,  at  the  rate  of  £80  per  amum, 
payable  quarterly,  and  also  to  keep  the  said  dwelling-honseini 
state  of  adequate  and  sufficient  repair. 

2.  The  plaintiff  was  at  the  commencement  of  this  action  in 
arrear  for  two  quarters  of  the  said  rent. 

8.  The  plaintiff  neglected  and  omitted  to  perform  his  nid 
covenant  to  repair,  and  the  said  dwelling-house  has  beoome 
very  much  dilapidated  and  injured  in  consequence  of  tbe 
neglect  and  omission  to  repair.  Full  particulars  of  the  dilapi- 
dations and  injuries  have  been  delivered  to  the  defendant. 

The  defendant  claims : — 

(1.)  £40  for  rent,  and  interest  thereon. 

(2.)  £100  damages. 


Claim  by 
tenant 
under 
custom 
and  agree- 
ment for 
improve- 
ments. 


Action  against  Landlord  for  Improvements. 

1.  The  plaintiff  is  a  farmer  residing  near  W.,  in  the  comity 
of  S.,  and  the  defendant  is  a  country  gentleman  residii^  at 
the  same  place. 

2.  In  the  year  1860  the  plaintiff  became  tenant  from  year 
to  year  to  the  defendant  of  a  fium  known  as  "  Little  Bectoiy 
Dde,"  situate  near  Lichfield,  in  the  county  of  Stafford,  on  the 
terms  (among  others)  that  the  plaintiff  should  cultivate  the 
said  farm  in  a  skilful  and  husbandlike  manner  according  ^ 
the  custom  of  tlic  country,  and  that  the  defendant  should  at 
the  expiration  of  the  said  tenancy  pay  to  the  plaintiff  Boch 
reasonable  compensation  and  allowances  as  the  plaintiff  sboold 
according  to  the  said  custom  be  entitled  to  receive  as  an  out* 
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going  tenant  from  the  defendant  in  respect  of  the  cultivation  oiaim 
of  the  said  &rm,  pnrsnant  to  the  said  terms,  the  benefit  whereof  JJf^|?^ 
should  be  given  up  bj  the  plaintiff  to  the  defendant  (a).  under  cm- 

8.  During  the  said  tenancy  the  plaintiff  cultivated  the  said  ^™  ^^ 
farm  in  a  skilful  and  husbandlike  manner  and  according  to  for  im- 
the  said  custom,  and  expended  large  sums  of  money,  and  P">^^ 
bestowed  much  time  and  labour  thereon. 

4.  The  said  tenancy  expired  on  the  25th  of  March,  1877, 
and  the  plaintiff,  on  such  expiration,  gave  up  to  the  defendant 
the  benefit  of  such  cultivation,  money,  time,  and  labour  so 
expended  and  bestowed  as  in  the  last  paragraph  mentioned. 

5.  The  plaintiff  as  outgoing  tenant  was,  on  the  termination 

of  the  said  tenancy  as  aforesaid,  entitled  to  the  sum  of  £ 

for  such  allowance  and  compensation  as  aforesaid. 

6.  The  defendant  has  not  paid  the  said  £ ,  or  any  part 

thereof. 

The  phmtiff  claims  £150. 

Actum  against  the  Landlord  for  Breach  of  a  Covenant  to  make 
Improvements ,  Jtc,  on  the  demised  Land. 

1.  The  defendant,  by  indenture  dated  the  1st  day  of  Oc-  Claim 
tober,  1878,  and  made  between  the  defendant  of  the  one  part  ff^J^j 
and  the  plaintifife  of  the  other  part,  for  the  considerations  therein  for  breach 
mentioned,  demised  to  the  plaintiflfe  the  piece  of  land,  dock,  ®^  *^" 
dwelling-house,  messuages  or  tenements,  offices,  wharves,  ships'  make 
turning-shops,  blacksmiths'  shops,  salt  and  other  stores,  store-  "°P^«- 
houses,  saw-pits,  engine-houses,  pitch-houses,  steam-stanks,  crabs, 
<:ranes,  capstan,  and  other  erections,  buildings,  and  hereditaments, 
situate  and  being  in  the  parish  of  B.,  in  the  county  of  Surrey, 
aa  the  same  were  then  lately  in  the  occupation  of  6.  H.  or  his 
under-tenants,  and  then  commonly  caUed  or  known  by  the 
name  of  the  "  Commercial  Repairing  Dock,"  together  with  all 
and  singular  the  cellars,  areas,  vaults,  lights,  ways,  paths,  passages, 
drains,  pipes,  water-courses,  rights,  privileges,  advantages,  and 
appurtenances  whatsoever    to   the  said    dock  and    premises 


(a)  If  the  plaintiff  relies  on  a  costom  of  the  countrj  apart  from  stipu- 
lation, the  above  form  can  be  modified  by  leaving  oat  the  reference  to 
the  "terms"  in  the  2nd  paragraph,  and  continuing,  **  and  according 

to  the  custom  of  the  country  the  plaintiff  was  bound,  &c." 
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Claim 


bmdloid 
for  faraaeh 
of  cove- 
nasi  to 
make 
improve - 
menu. 


belonging  or  in  anywise  a^qiertainingy  for  the  tann  of  twenty- 
one  years  from  the  Ist  day  of  Janoaiy,  1872,  detenninafafe  as 
therein  mentioned,  at  the  rents  thereby  reaenned  ;  and  the  «ud 
indenture  contained  a  covenant  by  the  deCendant  with  the 
plaintiff  that  he  would  forthwith  lengthen  the  said  dock  not 
less  than  fifty  feet,  and  put  the  same  and  the  jKemiaeB  thodj 
demised  into  good  and  snbstantial  repair,  Bodh  lepaifs  to  be 
carried  ont  and  completed  nnder  the  joint  anperintendeiioe  of 
the  defendant  and  the  snrveyor  of  the  plain tHBi  fiv  the  tine 
l)eing,  at  an  estimated  outlay  to  be  apiHX>Ted  of  by  them. 

2.  All  conditions  were  fulfilled  and  all  things  h^jpeoed,  and 
all  times  elapsed  necessary  to  entitle  the  plaintifi  to  a  pe^ 
formance  by  the  defendant  of  his  said  covenant^  and  to  naiB- 
tain  the  action  for  the  breach  thereof  hereinafter  mentioned. 

3.  During  the  said  term  the  defendant  for  a  long  time 
delayed  in  lengthening  the  said  dock,  and  has  never  put  the 
same  or  the  said  demised  premises  into  good  and  snbstantial 
repair,  nor  have  such  repairs  been  carried  out  and  c(HnpIe(ied 
under  the  joint  superintendence  of  the  surveyor  of  Uk  de- 
fendant and  the  surveyor  of  the  plaintifb,  according  to  the  aid 
covenant. 

The  plaintiffs  claim  £20,000  damages. 


lAheL 

See  Defamation, 


lAen. 

See  Trover, 


Light. 
See  Easements. 


LXMITAnOir. 
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Limitation  (a). 


FcT  FormSf  seepp,  164,  207. 


The  following  tabular  view  of  the  limitation  in  the  various 
actions  will  probably  be  found  useful. 


Action. 


Jlooouil^  actkni  of  •       •       •       . 

.AdndniatimtoTS.    See  Eooeeutan 
AdmirtUy,  snits  for  seamen's  wages. 
JldvowaoDBy  reooTery  of  . 


Period  of  Limitation.—  Statute  or 
Authority. 


Jbmnity,  action  of      ...    . 

Army,  na^T*  marines,  customs  or 
excise,  officers  of,  actions  against, 
for  anything  done  in  ezecntion  of 
office 

ilwiiU.  battery,  wounding,  or  false 
ixnpriflonnient 

AsBompnt  or  promises,  action  on    . 

Award,  action  of  debt  upon,  where 
the  submission  was  not  by 
deed 

batifondeed     .       .       .    . 

Batteiy.    See  AjuauU, 

Bin  cH  exchange  or  promissoiy 
note,  payable  at  a  certain  period 
afteroiUe 


^!he  like,  payable  on  a  contingency 

of    exchange  or   promissory 
note,    payable  at   sight  or   on 


note,    naj 
demimd 


Six  years.  21  Jac.  1,  c.  16,  s.  3  ; 
19  &  20  Vict  c.  97,  8.  9. 

Six  years.    4  Annc«  c.  16,  s.  17. 

Notafter  three  incumbencies,  extend- 
ing over  a  period  of  sixty  years' 
adverse  possession.  Incumbencies 
after  lapse,  but  not  after  promo- 
tion to  bi^oprics  are  reckoned  ; 
and  100  years  adycrse  possession 
is  a  complete  bar,  although 
three  incumbencies  have  not 
elapsed.  3  &  4  Wm.  4,  c  27, 
ss.  30,  31,  33. 

Twenty  years.  3  &  4  Wm.  4, 
c.  27,  s.  40. 

Six  months,  and  one  calendar 
month's  notice  of  action.  8  &  9 
Vict,  c  87,  ss.  117, 121. 

Four  years.    21  Jac.  1,  c.  16,  s.  S. 

Six  years.    21  Jac.  1,  c.  16,  s.  3. 
Six  years.    3  &  4  Wm.  4,  c.  42. 
ss.  3—7. 

Twenty  years.    Und, 

Within  six  years  after  it  falls  due, 
even  though  given  to  secure  an 
advance  imbde  before  or  after  date 
of  bill.  26  Jac.  1,  c.  16.  (See 
Byles,  12th  ed.,  p.  345,  and  see 
Wh€tUly  y.  WiUiams,  1  M.  &  W. 
533.) 

Within  six  years  of  the  occurrence 
of  such  contingency.    Ibid, 

Within  six  years  after  date.  26 
Jac.  c.  16  (34  k  35  Vict.  c.  74, 
s.  2).  See  Byles  on  Bills,  12th 
eci.,  p*  d44. 


Table  of 
Statutes  of 
Limitation. 


(a)  For  this  note,  see  jMwf,  p.  417. 
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lUieW 


Ttxi  like.  ^jBi/jtwz,  a 
Boifed  or  flfKcimltj 


^yrara  pcnod 


of   thtt    poiod 


lX 


3lk4WB.4,e.li; 


Omc  rezoepc  for  vtcda  aetiaosUe  Six  ?«aziL    31  Jac  1.  e.  IC,  il  3, 

in  tbematlrtai)     ....      and  3  ft  4  Ammt.  c^  9,  ft.  2. 
Cheqae,  actioa  for  aoQ-pATiiient  oL  ^xx  jvus  from  itbmtl  to  psf .  iiii 
Cheque,  action  for  mooej,  pod  ca .  &ix  ?«us  frompajini  tj bukcr. 

:     IHd. :  and  aee  GmnUmY.  Brwee, 
t    L.R.3CP.30a 
Common  and  ocber  prc^lu  c  ^rm-  Tfaete  caanoc    be    dpfeaUd  ifler 

if  IT,  claims  to thirty  jeara'  tujojmeakhfitBm» 

ing  xhtdr  Jlrwi  cajajmai  Amj 

prior  period.    Sxlj  jeaii*  cajoif • 

It  givca  aa  iiMk  it  aiihh.  ngl!t, 


Constables,  action  against 


Coontj  Court  Acts,  actkm  against 
persons  for  anytlnng  done  in  pnr- 
snance  of 

Copyhold  fine 

Copyright  f  action  for  infringement 
of 

Corporate  offices  and  franchises,  in- 

formation  for  usurping 
Covenant,  action  of     .        .        .    . 

Crown,  saits  bj,  relating  to  land    . 

Debt  (if  not  on  specialty)  .        .    . 
on  specialty.    See  Band. 

qni  tarn.  See  Fenal  Staiutet, 

Dee<l 

Defamation,    iyee  LiM  ;  Slander, 

Dctinnc 

Distress,  action  for  wrongful.     Sec 

Trespass. 
Dower 


Easement.     See  Trespass  ;  Case. 

Ecclesiastical  Courts  : — For  incon- 
tinence or  brawb'ng  by  a  clerk 
in  holy  orders,  strikuig  in  church, 
fornication,  kc 


meot.     2  ft  3  Wm.    i,  c.  7K 

s.  1. 
Six   calendar    momhi^    and  one 

month's   notice   of  actioo.    2^ 

Geo.  ILc6;    7ft8Gea4, 

cc29,30. 
Within    three    cajfndar    mootlM^ 

9  ft  10  Tict.  c  9S,  a.  138. 

Six  yean.     3  ft  4  Wm.  4,  c  43. 

6.3. 

Twelve  calendar  months  after  k* 
croing  of  cause  of  action.  5&  i> 
Vict.  c.  i5,  s.  26. 

Six  years.    32  Gea  3,  c.  58. 

Twenty  years.     3  ft  4  Wm.  4,  c  42, 

s.  3. 
Sisty  years    next  before  suit  or 

claim.     9  Geo.   3,  c  16;  244(2^ 

Vict.  c.  62. 
Six  years.    21  Jac  1,  c  16, 8.S. 
Twenty    years.      3    ft  4  Wm.  4, 

c.  92,  s.  3. 

Twenty  years.    Ihid, 

Six  years.    21  Jac  1,  c  16,  &  3. 


No  arrears  or  damages  on  aooooo^ 
thereof  can  be  recovered  formorf 
than  six  years ;  bnt  sixtj  7^*1* 
to  bring  the  action.  3  ft  4  WiL^r 
c.  27,  8.  41. 

Eight  calendar  months.  27  Oeo.  ^ 
c44. 
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Action. 


Ecclesiastical  or  eleemosynary  cor- 
poration sole  recovering  la^d  or 
rent 


Ejectment 


Escape,  action  for       .        .        .    . 

Executors  or  administrators. 

And  see  **  Injuries  to  Testator's 
or  Intestate's  Real  Estate/' 
infra. 

Execution 


False  imprisonment.     Bee  Assatdt, 
1/%.  fa,,,  money  levied  on  any  writ 
of,  action  for 

Franchises,  claims  to       .        .        . 


Hundred,  action  against,  for  damages 

done  by  rioters 
Indemnity 


Injuries.    See  Actions  under  va  riom 
headings,  e,g.y  Assault,  ^'c. 

Injuries  to  testator  or  intestate's 
real  estate 


Actions  of  tort  against  executor 
or  administrator,  for  wrong 
done  by  testator  or  intestate  to 
real  or  personal  property  of 
others 

Judgment,  revival  of  .        .        .    . 


Justices    of    the    peace,    actions 
against 


Period  of  Limitation.— Statute  or 
Authority. 

Within  two  incimibencies  and  six 
years  after  a  third  incumbent  ap- 
pointed, if  these  periods  together 
amount  to  sixty  years ;  if  not, 
then  such  further  time  in  addi- 
tion as  will  make  up  sixty  years. 
3  &  4  Wm.  4,  c.  27,  s.  29. 

Twenty  years,  ten  years  allowed 
from  ceasing  of  disabilities,  but 
never^  to  exceed  forty  years  in  all. 
8  &  4  Wm.  4,  c.  27,  ss.  2,  et  seq. 

Six  years,  3  &  4  Wm.  4,  c.  42,  s.  3. 

If  time  have  not  expired  before 
testator's  or  intestate's  death, 
then  at  any  time  within  a  year 
after  his  death.    Ibid,  s.  2. 

Six  years  from  judgment  unless  by 
leave.  Jud.  Act,  1876,  Order 
XLn.  rr.  18  and  19. 

Six  years.  8  &  4  Wm.  4,  c.  42, 
88.  3  to  7. 

They  shall  not  be  defeated  after 
thirty  years'  uninterrupted  enjoy- 
ment, by  showing  benefits  first 
enjoyed  previous  to  such  period  ; 
sixty  years'  enjoyment  confers 
an  indefeasible  right,  unless 
under  express  agreement  by  deed 
or  writing.  2  &  3  Wm.  4,  c.  71, 
s.  1. 

Three  calendar  months.  7  &  8  Geo. 
4,  c.  81,  8.  3. 

Six  years  from  date  of  damnifica- 
tion. 21  Jac.  1,  c.  16,  and  see 
Beynolds  v.  Dayle,  1  M.  &  Gr. 
753. 


If  injury  committed  within  six 
months  before  his  death,  then 
within  a  year  after  his  death. 
3  &  4  Wm.  3,  c.  42,  s.  2. 

If  done  within  six  months  of  his 
death,  then  within  six  calendar 
months  after  entering  upon  office, 
provided  the  damages  rank  as 
simple  contract  debts. 

Every  six  years.  15  &  16  Vict. 
c.  76,  s.  128  ;  and  Jud.  Act,  1875, 
Order  XLII.  r.  18. 

Six  calendar  months,  and  one 
month's  notice  of  action.  \\  k. 
12Vict.c.  44,ss.  8,  9. 


Table  of 
Statutes  of 
Limitatioii. 
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laUe«f 


Land,  rigbt  o<  cntiy  for  the   re- 
coreiycrf 


ciril  right  of  Crcnm  in  saiifi 

for 

Lej^ades 

libel 

light  and  Air.  ri^t  to        •        •    . 


I     1S3S.  dun  defifiiU 

-     37Jc3$Tkt.c57.)  3lc4WB.i 

I     c  27.  «L  2  and  39. 

:  Sixty  tohl    9  G«a  3;,  c  1«. 


Jjoctd  amhorities  acting  under 
Public  Health  Act,  1875,  actions 
against 

Mandamus 


Herchants'  accounts 

Mortgaged  lands,  action  to  recorer. 


Nuisance.    8ee  Case, 

Penal  Actions 


7»Mr.  &40. 
Sixjem.    21Jac  1.  c  le,  a.  3. 

After  twoktj  yean  nnintcrnqpCed 
enjoyment :  *iio  diflafailiiy  jn- 
Tents  the  numinf^  of  this  tuM: 
2^3  Wm.  4.  c  n,  a.  3. 

Six  months.  38  Jt  39  Vict  e.  5S, 
&2«4. 

Not  after  many  years*  ddaf .  No 
statute.  JBnr  r.  The  Ommih 
twmm  vf  Chekerw§0utk  Ineimwn 
Art,  1  Bam.  k,  AdoL  387. 

Sixyears.    19  &  20  Yict  c  97,  &  f. 

Within  twenty  years  nejrt  mfter  tk 
last  payment  of  any  part  of  tk 
principal  money  or  interest  8ft4 
Wm.  4.  c  27.  (C  1,  interpntod  ly 
7  Wm.  4  1 1  Vict,  c  28. 

Two  years  when  forfeiture  goes  to 


Personal  estate  of  intestate,  suit  to 
recover  from  l^al  personal  repre- 
sentative   


Where  persons  killed  by  accidents 
caused  by  negligence,  which 
would  have  entitled  them  to 
have  brought  actions  if  death  had 
not  ensued  an  action  may  be 
brought  for  the  benefit  of  the 
wife,  husband,  parent,  or  child, 
icjo,,  by  the  executor  or  adminis- 
trator of  the  deceased  . 

Promissory  note.  8oe  Bill  of  Ex- 
change. 


i  Crown  ;  one  year  when  it  goes  ti 
Crown  and  prosecutor,  and  ie 
default,  then  within  two  years  br 
Crown.  31  Bliz.  c  5,  8.'5,and) 
A:  4  Wm.  4,  c.  42,  si  3. 

Twenty  years  after  accnting  of  rvgA 
to  a  person  capable  of  giviog  • 
discharge ;  or  if  in  meantine 
some  part  or  interest  in  fsoA 
estate  has  been  accounted  forcr 
paid,  or  an  acknowledgment  is 
writing,  signed  by  the  person 
liable  or  his  agent,  has  bees 
given  to  the  person  entitled  or  hii 
agent,  twenty  years  after  the  \mA 
accounting,  payment,  or  acknow- 
ledgment. 23&24  Vict.c38,aU 

Twelve  calendar  months  after  their 
death.  9  &  10  Vict  c  93,  I.S; 
and  see  27  &  28  Vict  c  9&,i^l« 
which  provides  that  where  tbae 
is  no  executor,  &c,  or  hedoei 
not  bring  an  action  within^  ^ 
monthtj  the  persons  heneficbOy 
interested  may  do  so. 
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Action* 


Public  Health  Act,  1875,  actions 
against  persons  acting  under 

Public,  local,  and  personal,  or  local 
and  personal  acts,  action  for  any- 

^  thing  done  in  pursuance  of  any  . 

Qui  tarn.  See  Penal  Actioru,  supra. 
Quit-rent,  action  of  debt  for    . 
Quo  warranto 

Real    property,    actions    relating 

to 

Recognizances,  proceedings  upon   . 

Recovery    of    land.     See     ^ect' 

ment. 
Rent  due  under  lease  by  deed 

by  parol  do 

charge,  proceeding  for,  secured 

by  deed 


Period  of  Limitation.— Statute  or 
Anthorlty. 


Table  of 
Statutes  of 
Limita- 


Replevin 

Scire  facias  on  a  recognizance 

Seduction    ...... 

Service,  Loss  of.    See  Seduction, 

Slander,  verbal  (unlens  special 
damage) 

if  special  damage        .        .    . 

Tithe,  suit  to  recover  the  value  of 
any      , 

Trespass  {except  assault,  battery, 
wounding,  or  false  imprisonment) 
ix.^  quare  el,  fr,  and  de  bonis 
asportatis 

Trespass  for  mesne  profits  .        .    . 

Trover     

Way  or  watercourse,  right  of      .    . 


Words.    See  Slander, 
Wounding.    See  Assault, 


Six  months.    38  &  39  Vict.  c.  55,  tion. 
s.  264. 

Two  years,  or  in  case  of  continuing 
damage,  then  within  one  year 
after  such  damage  shall  have 
ceased.    5  &  6  Vict.  c.  97,  s.  5. 

Six  years.    21  Jao.  1,  c.  16,  s.  3. 
One   year.     7  Wm.    4  &  1  Vict 

c  78,  and  6  &  7  Vict,  c  89. 
Twenty  years  after  right  accrued, 

vide  supra,    3  &  4  Wm.  4,  c.  27. 
Twenty  vears.    3  &  4  Wm.  4,  c.  42, 

8.8. 


Twenty  years.    Ibid, 

Six  years.  3  &  4  Wm.  4,  c.  27,  s.  42. 

Twenty  years.    3  &  4  Wm.  4,  c.  42, 

8.3. 

Six  years.    21  Jac.  1,  c.  16,  s.  3. 
Twenty  years.    3  &  4  Wm.  4,  c.  42, 

ss.  8  to  7. 
Six  years.    21  Jac.  1,  c.  16,  s.  3. 

Two  years.    Ibid, 

Six  years.    See  Case, 
Six  years.    Ibid. 

Six  years.    21  Jac.  1,  c.  16,  s.  3. 


Six  years'  arrears.    Ibid, 

Six  years.    Ibid. 

It  shall  not  be  defeated  after  twenty 
years'  uninterrupted  enjoyment, 
by  showing  its  Jirst  enjoyment, 
prior  to  such  period.  Forty  years' 
enjoyment  gives  an  absolute  and 
indefeasible  right,  unless  under 
an  express  agreement,  by  deed  or 
vniting.    2  &  3  Wm.  4,  c.  71, 

8.2. 

Four  years.    Ibid, 


(a)  From  what  time  statutes  run,"] — The  statutes  begin  to  run  from  From 

the  breach  of  the  covenant  or  contract,  and  not  from  the  discovery  of  it,  what  time 

as  where  a  neglect  of  duty  by  an  attorney  was  not  discovered  until  after  staiates 

AX  years ;  (Short  v.  McCarthy^  3  B.  &  A.  626 ;  Colten  v.  BueJUe,  8  ran  in 

M.  k,  W.  680),  even  though  the  defendant  has  fraudulently  concealed  the  case  of 

cause  of  action.    {ImperUU  Oas  Co,  v.  London  Gas  Co.^  10  Ex.  89  ;  23  oontractB. 
L.  J.  Ex.  303.)    In  case  of  breach  of  contract  to  deliver  goods,  the  statute 
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From 
what  time 
Ktatates 
begin  to 
run. 


When 
statnteB 
begin  to 
ran  in  case 
of  torts. 


When 
currency 
of  statutes 
suspended. 


Where 
one  joiut 
debtor 
beyond 
seas, 

suspended 
only  as  to 
him. 


Meaning  of 
"beyond 


seas. 


It 


runs  fn)m  the  breach,  though  there  lias  been  a  sabseqnent  request  fur  de- 
livery and  A  refusal.    {East  Jtuiia  Co.  v.  i\iif/,  7  Moo.  P.  C  86.)    Where 
money  is  deposited  with  a  banker  the  statute  tuhb  from  the  deposit,  and 
not  from  demand  for  payment.  {Pott  v.  dtpfj  16  M.  &  W.  8810  ^mptt 
when  money  has  been  deposited  with  a  priTite  penoD.      Where  the 
drawee  of  a  bill  refuses  to  accept  and  the  holder  giTee  notice  thereof 
to  the  drawer,  the  statute  runs  from  such  notice,  and  not  from  noo- 
paj-meut  when  due.  (Whitehead  y.  Walker,  9  M.  &  W.  606.)    Wheie 
an  accommodation  acceptor  is  sued  on  a  bill  and  peja  the  amoont,  he 
has  six  years  from  such  payment  in  which  to  sue  the  aooommodatioi 
drawer,  i>.,  the  statute  runs  from  payment  and  not  from  the  date  of 
maturity  of  the  bill.   (Ait^rore  r.  Ttppett,  11  L.  T.  N.  S.  708.)    Wherea 
bill  is  deposited  with  a  memorandum  that  it  is  to  be  a  secnrih  fort 
balance  due,  the  statute  runs  only  from  ascertainment  of  balance  nd 
demand  for  payment  of  sucli  balance,  and  not  from  the  mere  cwatiai 
of  a  debt  to  the  holder.    iHartland  v.  Jttke$,  32  L.  J.  Ex.  162.)    See 
the  tabular  view,  ante,  pp.  413 — 417,  for  statement  of  time  at  which 
statutes  l)egin  to  run  in  the  case  of  bills  and  other  causes  of  action. 

In  the  case  of  torts  the  date  of  the  cause  of  action  for  the  pinpoM  d 
limitation  is  in  general  the  committing  of  the  injurious  act,  and  not  the 
occurrence  of  the  damage  resulting  therefrom.  (J^eldm  t.  IRMnm, 
10  Ex.  259  ;  Vtolett  v.  Sympwv^,  27  L.  J.  Q.  B.  138  ;  8  E.  &  B.  844.)  If 
the  act  is  not  in  itself  injurious,  but  only  becomes  so  by  reason  of  fbtaie 
conscq^ueuces  which  cannot  be  foreseen,  as  in  the  case  of  excaTation  of  hii 
adjoining  that  of  the  plaintiff,  which  after  a  time  causes  a  subsSdence  of 
the  lattcr*s  land,  the  right  of  action  dates  from  the  actual  damie' 
{BoHomi  V.  Backhouse,  9  H.  L.  C.  603 ;  34  L.  J.  Q.  B.  181.)  Where, hor- 
ever,  the  injurious  act  is  continuing,  and  causes  continned  damKe,  the 
right  of  action  is  also  continuing.  (  WhUehouM  v.  Ihllowei,  90  L.  J.  C.P' 
305  ;  10  C.  B.  N.  S.  765.) 

WJten  curreney  of  gtatufrJt  futpendedA — The  7th  section  of  21  Jae.1. 
c.  10,  conjointly  with  section  4  of  3  Ac  4  ^\  m.  4,  c.  42,  provides  in  effect  tlat 
if  the  {Hirson  entitled  to  bring  an  action  within  those  statutes  is,  at  the 
time  tlie  cause  of  action  accrues,  under  twenty-one  years  of  age,a  manied 
woman,  insane,  beyond  the  seas,  or  (in  cases  coming  mider  the  first  of  the« 
statutes)  in  prison,  the  time  is  not  to  begin  to  run  until  tho  disabili^  ateQ 
have  ceased. 

By  4  Anne,  c.  10,  s.  19,  if  the  person  against  whom  the  cause  of  action 
accrues  is  at  the  time  beyond  scn^,  the  action  may  be  brought  within 
the  periods  limited  by  the  21  Jac.  1,  counting  from  the  date  of  his  letnni 
from  beyond  seas.  And  there  is  a  provision  to  the  same  effect,  by  3& < 
Wm.  4,  c.  42,  8.  4,  as  to  specialty  debts  where  the  defendants  are  beyond 
the  seas. 

By  s.  11  of  19  &  20  Vict.  c.  97,  in  the  case  of  joint  debtors,  the  statute* 
of  limitation  now  run  as  to  such  as  aro  not  beyond  the  seas,  though  some  of 
llicm  may  be  beyond  the  seas ;  but  a  judgment  recovered  in  such  ctfes 
will  not  prr  se  be  a  bar  to  another  action  against  the  absent  debtors  after 
their  return,  but  nvmhle  such  a  judgment  would  be  a  bar  to  a  snbseqeeni 
action  against  any  joint  creditor  not  beyond  the  seas  at  the  time  of  the 
commencement  of  the  action. 

By  8.  7  of  3  &  4  Wm.  4.  c.  43.  no  part  of  the  United  Kingdom,  the  Wc 
of  Man,  or  the  Channel  Islands,  being  dominions  of  the  Queen,  shsU  he 
deemed  to  be  "  beyond  tlie  seas,"  within  the  meaning  of  21  Jac.  1,  c.  16f 
or  this  Act.  And  by  s.  12  of  19  &  20  Vict.  c.  97,  there  is  a  similar  pio«o 
as  to  cases  within  4  &  5  Anne,  c.  16,  or  this  Act  (19  &,  20  Vict.>  Xha 
section  lias  been  held  not  to  be  retrospective.  (Flood  r.  P^tenom,  30 
L.  J.  Ch.  486.) 

The  proviso  of  19  Ac  20  Vict.  c.  97,  as  to  i»ersons  beyond  the  sens  b« 
been  held  to  extend  as  well  to  ixirsons  resident  abroad  as  to  rais^ 
of  the  United  Kingdom,  and  the  word  "return "  in  the  Acts  rdatingto 
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limitation  does  not  imply  that  they  have  been  in  this  conntrj  before. 
(.LafmuL  v.  Ruddock,  13  C.  B.  813  ;  22  L.  J.  C.  B.  217.) 

When  a  statute  of  limitations  once  begins  to  nm  no  snbecqnent  disa- 
bility will  prevent  its  operation.  (^Cattrell  v.  Jhttton^  4  Taunt.  826 ; 
Rhodes  V.  Smethnrgt,  6  M.  &  W.  861.) 

Berival  hy  subsequent  part  payment,'] — Part  payment  of  the  debt  is  an  Reyiyal  by 
aclmowledgment  of  the  debt,  and  takes  it  out  of  the  operation  of  the  subsequent 
statutes  of  limitations ;  such  payment  being  held  to  be  eyidence  of  a  fresh  payment, 
promise  to  pay  the  balance.   The  payment  must  be  on  account  of  the  debt 
claimed  to  be  barred,  and  it  must  be  made  as  part-payment  of  a  greater 
debt.    {Tippets  v.  Heane,  1  C.  M.  &  R.  252.)     Therefore  when  a  pay- 
ment is  made  as  and  for  the  whole,  which  the  defendant  admits  to  be 
due.  this  will  not  be  sufficient  to  take  the  case  out  of  the  statute.  (  Wauah 
V.  Cope,  6  M.  &  W.  824.)    Where  there  are  two  debts,  one  barred  and  tne  Where 
other  not,  and  a  payment  of  interest  on  account  generally  is  made,  it  is   two  debts 
to  be  teJcen  prinii  facie  as  paid  on  account  of  the  debt  not  barred.    (Per  and  one 
Lord  Cranworth,  Nash  v.  Hodgson,  6  D.  M.  &  G.  474,  482  ;  25  L.  J.  Oh.   barred, 
186,  188.)    Part  payment  in  goods  is  equivalent  to  part  payment  in  effeei  of  a 
money.    {Hooper  v.  Stevens,  4  Ad.  k  E.  71.)    So  part  j>ayment  by  bill  or  payment 
note  if  so  made  as  to  imply  a  promise  to  pay  the  remamder,  even  though   made 
the  bill  or  note  may  not  be  eventually  paid.    {Tumey  v.  DodweU,  8   generally. 
E.  &  B.  136  ;  23  L.  J/Q.  6. 137.)    In  such  case  the  part  payment  operates 
from  the  delivery  of  the  bill  or  note,  and  not  from  the  oate  when  it  falls 
due.    {Irving  v.  Vitch,  3  M.  &  W.  90.) 

Payment  by  an  authorisecl  agent  is  generally  payment  by  the  principal ;    Payment 
and  the  authority  is  a  question  for  the  jury.    But  where  the  defendant   by  agent 
authorised  an  agent  to  offer  a  payment  of  a  lesser  sum  in  discharge  of   sufficient 
the  whole  debt,  but  the  creditor  declined,  and  the  agent  in  excess  of  his   unless 
authority  paid  the  sum  in  part  discharge,  this  was  held  insufficient  to   authority 
revive  the  claim.    {Linsell  v.  Bonsor,  2  N.  C.  241.)  exceeded. 

By  and  to  ivhom payment  must  be  made,'] — The  payment  need  not  be  Payment 
made  by  the  debtor  or  person  who  incurred  the  debt,  if  clearly  made  on  ^^^  ^^t 
account  of  the  debt,  and  on  behalf  of  the  person  or  persons  liable  for  it.   y^  made 
Tlius  payment  of  interest  by  the  vestry  or  overseers  for  the  time  being  of   |,y  debtor, 
a  parish  on  bills  given  by  former  overseers  to  secure  an  advance  to  the 
parish  is  sufficient.    {Rew  v.  Pettet,  1  A.  &;  E.  196.) 

Where,  however,  a  payment  is  made  to  the  creditor  to  the  use  of  the 
debtor  by  a  third  person,  it  cannot  be  appropriated  by  the  creditor  so  as  to 
bar  the  statute.  (  Waller  v.  Lacy,  1  M.  &;  G.  64.)  And  where  A.  gave  B. 
a  promissory  note  in  order  to  get  an  advance  on  it  from  B.'s  banker,  and 
B.  indorsed  it  to  his  banker,  who  credited  him  with  the  amount,  a  pay- 
ment of  interest  by  B.  within  the  six  years  did  not  keep  alive  the 
banker's  claim  against  A.  on  the  bill.  {Harding  v.  Edgecumbe,  28  L.  J. 
Ex.  313.) 

By  the  Mercantile  Law  Amendment  Act,  1856,  where  there  are  several  Payment 
co-contractors  or  co-debtors  bound  or  liable  jointly  only  or  jointly  and  ^y  ^^^ 
severally,  or  executors  or  administrators  of  any  contractor,  no  such  co-   co-debtor 
contractor,  co-debtor,  executor,  or  administrator  shall  lose  the  benefit  of  ^^  ^^^ 
the  Statute  of  Limitations  by  reason  of  any  payment  by  any  other  co-   revive 
contractor,  &c    It  has  been  held  that  this  provision  applies  even  where  statute 
sach  payment  has  been  made,  with  the  knowledge  and  consent  of  the  Ag^i^ 
defendant  co-contractor,  &c.    (Per  Crompton  J.,  in  Jackson  v.  Wooley,  others. 
8  E.  &  B.  783—4  ;  27  L.  J.  Q.  B.  182.) 

On  the  other  band  the  payment  need  not  be  made  to  the  creditor.  Payment 
Thus  a  payment  made  to  one  of  several  legatees  on  account  of  principal  n^  &o^ 
and  interest  due  on  a  promissory  note  given  to  the  trustees  of  such  be  made  to 
legatees  to  secure  trust  money  lent  to  the  defendant,  was  held  sufficient  creditor, 
to  revive  the  debt.    {Megginson  v.  Harper,  2  Or.  &  M.  322.)    So,  parent 
on  a  note  to  an  administrator  who  had  not  taken  out  administration  in 
the  diocese  where  the  note  was  a  bonum  natabile,  was  sufficient  to  revive 
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Evidence  of 
payment. 


BeTivalby 
acknow- 
ledgment 
or  promise. 


Distinction 
between 
effect  of 
promise 
and  that  of 
acknow- 
ledgment. 


Evidence  of 
promise  or 
acknow- 
ledgment. 


Acknow- 
ledgment, 
&c.,  by 
agent 
sufficient. 


the  debt  in  favour  of  a  subsequent  administrator  de  bonis  noi^,    (Clark  t. 
nooi)cr,  10  Bing.  480.) 

Eridencf  ofpaymetUJ] — It  is  not  within  the  scope  of  this  work  to  enter 
into  the  evidence  necessary  to  sustain  any  allegation  in  the  pleadings^ 
and  the  practitioner  is  therefore  referred  to  works  bearing  on  thiasabject. 
It  may,  however,  be  as  well  pointed  out  that  the  9  Goo.  4,  c  14,  which 
required  acknowledgments  or  promiRes  hy  icords  only  to  be  by  wiiting 
signed  by  the  defendant  in  order  to  keep  alive  or  revive  or  create  a 
claim  which  would  be  otherwise  barred,  did  not^  by  its  very  tenne, 
include  acknowledgments  by  imyments,  and  the  third  section  of  the 
Act  expressly  excluded  the  effect  of  payments  from  its  operation,  and  the 
3rd  section  of  that  Act  provides  that  a  memorandum  or  indoFsemcnt  of 
any  payment  on  a  bill,  note,  or  other  writing  by  the  person  to  whom  sndi 
]>ayment  was  made  should  not  be  sufficient  evidence  of  a  i>ayment  so  as  to 
recover  a  debt  barred  by  statute.  Such  payments  may,  however,  be 
proved  by  an  oral  admission  of  the  defendant.  ( Clravr  v.  Jonet^  6  Ex. 
573.) 

Revival  by  acknofrledgmrnt  or  promise,']'-  It  is  as  well  at  once  topoint 
out  a  distinction  which  does  not  seem  to  be  indicated  with  eaflScient 
clearness  by  writers  on  practice,  though  enunciated  with  much  dirtinct- 
ness  and  emphasis  by  some  of  the  judges,  between  the  effect  of  iiromisef 
to  pay  and  acknowledgments  of  the  debt.    The  effect  of  the  latter  if 
strictly  to  revive  the  barred  debt,  and  give  it  new  life  from  the  time  of 
the  acknowledgment ;  the  effect  of  a  promise  to  pay  is  to  create  a  nev 
debt,  but  not  to  revive  the  old  one,  which  has  no  connection  with  the  nev 
debt  created,  except  as  supplying  the  consideration  which  makes  the  pro- 
mise binding  in  law ;  and  this  is  believed  to  be  the  only  instance  in  wmc^ 
a  merely  moral  consideration  is  sufficient  to  support  an  express  pronusb 
This  important  consequence  flows  from  the  distinction  here  pointed  oot 
that  in  the  case  of  acknowledgments  the  old  liability  is  revived  withoot 
any  modification  as  to  its  amount  or  character ;  whereas  in  the  case  of 
promises  the  new  obligation  will  depend  on  the  terms  of  the  promiff. 
Thus  the  promise  may  be  to  pay  it  in  fiituro,  or  by  instalments,  or  od 
the  happening  of  a  condition  ;  which  could  not  be  the  case  if  it  were  a 
revival  of  the  old  debt.    The  statute  docs  not  begin  to  run  in  such  cue* 
until  the  time  has  elapsed  or  the  condition  happened.    Where  a  perwo 
promises  to  pay  a  barred  debt  when  he  is  able,  the  statute  begins  to  ron 
from  the  time  he  so  becomes  able,    {Waters  \,  Earl  of  Thanct^  2  (^^ 
757  ;  Hammond  v.  Smith,  33  Beav.  452.)  See  an  admirable  exposition o^ 
the  distinction  heie  referred  to,  per  Wigram,  V.-C.  PhiUipM  v.  Philif. 
3  Hare,  281,  299.    And  see  Tanner  v.  Smart,  6  B.  &  C.  603  ;  and  Bvei- 
master  v.  llusscU,  10  C.  B.  N.  S.  745,  where  Williams,  J.,  expresses  his  full 
concurrence  with  the  views  of  Wigram,  V.-C. 

Evidenee  qfjrromise  or  adtnowledgment,"} — By  the  9  Geo.  4,  c.  14  (Lord 
Tenterden's  Act),  s.  1,  **  In  actions  of  debt  or  u{)on  the  case  grouDded 
on  any  simple  contract,  no  acknowledgment  or  promise  by  words  odIt 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contnct 
whereby  to  take  any  case  out  of  the  operation  of  21  Jac  1,  c.  16,  anle* 
such  acknowledgment  or  promise  shall  be  made  or  contained  in  soDe 
writing  to  be  signed  by  the  party  chargeable  thereby."    By  s.  8,  sack 
acknowledgments  or  promises  need  not  be  stamped.    However,  an  no- 
stamped  promissory  note  cannot  be  used   to  show  an   acknowledg- 
ment, as  it  has  been  held  that  the  section  does  not  exempt  soch  » 
instrument  from  its  appropriate  stamps.     {Jones  v.  Ryder,  4  M.  & 
W.  32;  Parmiter  v.  Parmiter,  30  L.  J.  Ch.  508.)     The  19  &  20  W 
c.  97,  s.  13,  provides  that  written    acknowledgments  and   promise* 
signed  by  agents  duly  authorised,  shall  be  binding  within  the  toregoof 
provision. 

The  above  section  of  9  Geo.  4,  c.  14,  expressly  provided  that  a  DTomi* 
or  acknowledgment  made  pursuant  thereto  by  one  of  several  joint  otA^sth 
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&.c,y  should  not  deprive  the  other  or  others  of  the  benefit  of  any  statute  of  Bffeei  of 
limitations.  promise, 

By  and  to  whom  promise  or  acknowledgment  mvtt  be  made."] — Aaantniiig   &c,  bj 
that  the  provisions  of  Lord  Tenterden's  Act  are  complied  with,  the  question  one  joint 
may  often  arise  whether  the  promise  or  acknowledgment  has  been  made  debtor, 
by  and  to  the  proper  person.    An  admission  by  a  debtor  in  his  balance 
sheet  will  not  take  a  debt  out  of  the  statute  as  against  his  trustees.    (JSv 
jfarte  Ihpping^  34  L.  J.  Bkcy.  44.)    A  mere  acknowled^ent  by  an  exe-    What 
cutor  is  not  sufficient,  but  it  seems  it  would  be  otherwise  if  he  expressly  acknow- 
promised  to    pay.     {TSdlock   t.    2>fmn,    Ry.    &  M.    416 ;    Seholey   v.   lodgment 
Walton^  12  M.  k  W.  510.)    As  to  the  effect  of  an  acknowledgment  by  necessaiy. 
one  joint  maker  of  a  promissory  note,  sec  Pittam  ▼.  Ibtter,  1  B.  &  C. 
248. 

There  appears  to  be  some  uncertainty  on  the  law  as  to  whether  and  in   When  to 
what  cases  the  promise  or  acknowledpneut  may  be  made  to  another  third  party 
])er8on  than  the  creditor.    Both  before  and  since  the  passing  of  Lord  tembU 
Tenterden's  Act,  acknowledgments  to  third  persons  were  held  to  put  most 
cases  out  of  the  statutes  of  limitations.    However,  in  the  only  case  simply 
since  the  9  Geo.  4,  c.  14,  the  admission  was  made  in  an  inventory  in  the  promise 
Ecclesiastical  Court,  setting  forth  the  debts  of  deceased.    It  seems  to  be   to  pay 
at  present  the  prevailing  opinion  that  an  admission  made  to  a  strange  the  debt, 
can  only  affect  the  operation  of  the  Statute  of  Limitations,  when  it  can 
be  properly  left  to  the  jury  as  equivalent  to  or  implying  a  promise  to  the 
i^ntiff  to  pay  the  debt.    (See  Everett  v.  Robertson,  28  L.  J.  Q.  B.  23  ; 
Ex  parte  Ibpping,  34  L.  J.  Bkcy.  44.) 

Ab  to  the  sufficiency  of  the  acknowledgment,  Pollock,  C.  B.,  intimated  Stronger 
in  Cornforth  v.  Smithard  (5  H.  &  N.  13 ;  29  L.  J.  Ex.  228),  that  stronger  evidence 
words  would  be  necessary  to  revive  a  debt  already  barred  than  to  required  to 
keep  alive  a  debt  against  which  the  statute  was  running.    For  instances  revive  debt 
in  which  the  sufficiency  of  the  promise  has  been  discus^,  see  Jlaekham  barred  than 
V.  Marriet,  26  L.  J.  Ex.  315  (Ex.  Ch.) ;  Cassidy  v.  Firman,  Ir.  Bep.  1    to  suspend 
C.  L.  9,  Ex. ;  Lee  v.  Wilmat^  L.  R.  1  Ex.  .364  ;  In  re  River  Steamer  Co,,   statute. 
L.  R.  6  Ch.  822  ;  Chasemare  v.  Turner,  45  L.  J.  66  (Ex.  Ch.). 

Where  a  document  is  put  in  evidence  in  support  of  the  reply  of  ac-   Court  to 
knowledgment,  it  is  for  the  Court  to  determine  whether  it  amounts  to  a   determine 
sofficient  acknowledgment.    So  the  question  whether  a  promise  is  condi-   whether  a 
tional  or  not  is  for  the  Court ;  but  in  those  cases  any  evidence  of  extrinsic  document 
circnmstances  which  may  affect  the  construction  is  for  the  consideration   amounts  to 
of  the  jury.    (Rotitleye  v.  Ramsay,  8  Ad.  &  E.  221.)    The  admission  of  acknow- 
a  balance  due  and  promise  of  payment,  though  denying  the  amoont  lodgment ; 
claimed,  is  sufficient  to  interrupt  the  statute  as  to  the  amount  claimed,   go  whether 
{Skeat  V.  Lindsay,  46  L.  J.  C.  L.  249.)  promise 

An  acknowledgment  after  action  brought  is  insufficient.    {Bateman  y.   condi- 
Pinder,  3  Q.  B.  574.)  tionaL 

The  provision  requiring  acknowledgments  to  be  in  writing  signed 
applies  to  cases  of  debt  on  simple  contract  alleged  by  way  of  set-off,  and 
to  which  the  Statute  of  Limitations  (21  Jac.  1,  c.  16)  has  been  pleaded. 
(Sect.  4  of  9  Geo.  4,  c.  14.) 

The  revival  of  liability  by  promise  or  acknowledgment  is  confined  to   Revival  by 
cases  of  debt,  and  no  similar  effect  is  given  to  acknowledgments  of  lia-   acknow- 
bilitj  for  other  breaches  of  contract  not  resulting  in  debt.    {BoydeU  v.   lodgment 
Brttmmond,  2  Camp.  157, 160.)    Lord  Tenterden's  Act  does  not  affect  this   applies 
doctrine.    The  doctrine  is  also  inapplicable  to  actions  for  wrongs  inde-   ^qJ.  ^ 
pendent  of  contract.  (Ilurst  v.  Parker,  1  B.  &  Aid.  92  ;  Tanner  v.  Smart,   j«i,*-  ^^^ 
6  B.  &  C.  603,  605.)  no^  ^ 

An  infant  may   by  acknowledgment  renew  a  debt  for  necessaries   broaches  of 
barred  by  the  Statute  of  Limitations.    (WUlins  v.  Smith,  4  E.  &  B.   eontract. 

180.)  wn»«c*. 

With  regard  to  specialty  debts,  the  5th  section  of  3  Jc  4  Wm.  4,  c  42, 
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BeviTalof 
specialty 
debts, 
3ft4 
Wm.  4, 
c.  42. 


How  dis- 
ability 
pleaded 
in  reply  to 
defence 
of  statute. 

Now  neces- 
sary to 
reply  spe- 
cially 

where  debt 
reyived  by 
promise. 


Reyival  of 
specialty 
debt  to  be 
specially 
replied. 


Reply  that 
caose  of 
action 
franda- 
lently  con- 
cealed is 
demur- 
rable. 


provides  that  if  any  acknowledgment  shall  hare  been  made,  either 
by  writing  signed  by  the  party  liable  by  virtue  of  such  Bpecialty  or  his 
agent,  or  by  part  payment  or  part  satisfaction  on  aocount  of  any  prin- 
cipal or  interest,  it  shall  be  lawful  for  the  person  entitled  to  bring  his 
action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  doe 
within  twenty  years  after  such  acknowledgment.  This  section  only 
applies  to  money  remaining  unpaid  and  adcnowledged  to  be  doe,  and 
not  to  other  claims  for  acts  or  omissions  in  breach  of  oovenants.  {Biair 
▼.  Ormond,  17  Q.  B.  423.) 

The  acknowledgment  under  this  statute  need  not  necessarily  import  a 
promise  to  pay,  and  therefore,  even  if  made  to  a  stranger  and  not  to  the 
creditor,  it  seems  it  will  be  sufficient.  {HowcKtt  v.  SomseTf  8  Ex.  491, 
500.) 

In  replying  to  a  plea  of  a  statute  of  limitations,  if  the  plaintiff  reliee 
on  any  of  the  disabilities  before  mentioned  at  the  commencement  of  the 
action,  he  should  distinctly  state  what  the  disability  was,  and  when  it 
ceased,  so  as  to  show  that  there  was  not  sufficient  time  for  the  stalutoiy 
bar  to  arise  before  the  commencement  of  the  action.  Under  the  fonner 
system  of  pleading,  a  plaintiff  was  required  to  reply  specially  in  such 
circumstances.    {Chandler  v.  ViUettf  2  Wms.  Saund.  118.) 

When  the  debt  by  simple  contract  was  revived  by  an  absolute  promise 
or  acknowledgment  it  was  formerly  unnecessaiy  to  reply  specially,  ai 
under  an  issue  taken  on  the  plea  of  the  Statute  of  Limitations,  it  was  open 
to  a  plaintiff  to  show  that  the  cause  of  action  was  renewed  witMn  ox 
years.  The  ground  of  this  was  that  a  new  cause  of  action  was  in  itrictp 
ness  created  by  the  promise  or  acknowledgment,  and  therefore  a  replies- 
tion  taking  issue  on  the  plea  of  the  (Statute  of  Limitaticms  SMCftcd  is 
substance  that  the  cause  of  action  did  accrue  within  the  prescribed  period 
{Tanner  v.  Stnart,  6  B.  &  C.  603.  606.)  Under  the  present  rules  of  plead- 
ing, such  matter  must  be  specifically  stated  in  the  reply.  (8ee  fonn, 
pp.  164,  207.) 

The  3  &  4  Wm.  4,  c.  42,  s.  6,  which  provides  for  the  revival  of  spedaltj 
debt«  by  acknowledgment,  directed  that  the  i>laintiff  might  by  way  d 
replication  state  such  acknowledgments,  and  that  the  action  was  broagbt 
within  twenty  years  from  such  acknowledgment.    It  was  held  that  the 
acknowledgment  should  be  replied  specially,  and  could  not  be  given  io 
evidence  under  a  joinder  of  iMnie  or  replication  that  the  cause  of  actiuD 
accrued  with  twenty  years   before    suit.      {Moodie  v.   Banniiter^  38 
L.  J.  Ch.  881.)    It  was  also  held  that  the  mode  of  making  the  acknow- 
ledgment, whether  by  writing,  part  payment,  or  ])art  satis^tion  should 
be  specifically  stated  in  the  replication.    {Fovfyth  v.  BriitoKe,  8  Bi. 
847.)    A  reply  in  accordance  with  these  requirements  would  under  the 
present  rules  of  pleading  be  sufficient. 

In  the  statement  of  claim  in  an  action  on  such  a  debt,  it  is  thespediltj 
revived  by  acknowledgment,  which  should  be  set  out  as  the  foondstioD 
of  the  action,  and  not  the  writing  or  act  by  which  it  was  revived. 

A  reply  to  a  defence  setting  out  that  the  debt  was  barred  by  a  ststote 
of  limitations  that  the  plaintiff  did  not  know  of  the  cause  of  action  ootil 
after  the  period  of  limitation  had  elapsed  would  be  demurrable.  ^ 
would  a  reply  alleging  that  the  cause  of  action  was  fraudulently  ooo- 
cealedby  the  defendant.  {Hunter  v.  Gibbons^  26  L.  J.  Ex.  1 ;  In^^eridl 
Om  Co,  v.  London  Oas  Co.^  10  Ex.  39.) 

Foreign  statutes  of  limitation  which  bar  the  reme<ly  and  not  the  v^^ 
have  no  application  here.    {Harris  v.  Quine^  L.  R.  4  Q.  B.  653.) 
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Malioious  Arrest  (a), 

AeUon  for  mtiUciomhj  procuring  the  Plaintiff  to  be  Arrested  in  Action  for 

a  Civil  Suit.  ;^^°» 

1.  In  August,  1877,  the  defendant  H.  C,  as  the  holder  of 
two  bills  of  exchange  for  £100  and  £75,  which  had  been 
indorsed  to  him  by  the  defendant  P.  G.,  brought  an  action  on 
the  said  bills  in  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  against  the  plaintiff  as  drawer  thereof.  The  plain- 
tiff was  not  liable  on  the  said  bills,  and  on  an  affidavit,  stating 
the  grounds  on  which  he  was  not  liable,  he  obtained  leave  to 
appear  and  defend. 


(a)  This  action  was  once  pretty  frequent,  but  since  the  82  &  33  Vict.  When  a 
c.  62,  s.  6,  which  abolished  imprisonment  for  debt,  it  is  of  rare  occurrence,  person  still 
Since  that  Act,  however,  a  person  may  still,  daring  the  course  d  dvil  liable  to 
proceedings,  be  arrested  in  several  cases ;  and  in  all  these  cases  it  is  sub-  imprison- 
mitted  that  a  person  is  liable  in  an  action  for  a  malidous  arrest  if  he,  ment  for 
acting  maliciously  and  without  reasonable  and  probable  cause,  sets  the  non-pay- 
law  in  motion  and  procures  the  arrest  of  another.    By  s.  4  of  the  ment  of 
32  ic  33  YicL  c.  62,  a  person  may  be  arrested— (1)  who  being  a  trustee  money. 
'  fails  to  pay  over  trust  moneys  ordered  by  the  Court  to  be  paid  over  ;  (2) 
who  being  a  solicitor  fails  to  pay  any  costs  which  he  has  been  directed 
personally  to  pay ;  (3)  who,  being  a  bankrupt  has  failed  to  pay  any  in- 
stalments of  income  to  the  trustee  in  his  bankruptcy  which  by  the  order 
of  the  Oourt  he  has  been  directed  to  pay. 

By  sect  5,  any  person  who  fails  to  pay  any  debt  due  from  him  in  pursu- 
ance of  any  order  or  judgment,  may  be  committed  to  prison  for  six  weeks 
on  proof  that  he  has  the  means  of  payment. 

By  section  6  it  is  enacted — (a)  if  a  plaintiff  shall  at  any  time  before  Cases 
final  judgment  prove,  by  evidence  on  oath,  to  the  satisfaction  of  a  judge,  where 
that  he  has  a  cause  of  action  against  the  defendant  to  the  amount  of  arrest  on 
£50  or  upwards,  and  that  there  is  probable  cause  for  believing  that  the  meme 
defendant  is  about  to  quit  England,  and  that  the  absence  of  the  de-  process 
f  endant  will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his  legal, 
action,  then  it  shall  be  lawful  for  the  judge  to  order  the  defendant  to  be 
Arrested  and  hnprisoned  for  a  period  not  exceeding  six  months,  unless 
he  give  security  that  he  will  not  leave  England  without  the  leave  of  the 
Oourt ;  (b)  where  the  plaintiff  sues  for  a  penalty  other  than  a  penalty 
in  respect  of  any  contract,  it  shall  not  be  necessary  for  him  to  prove 
that  the  absence  of  the  defendant  will  materially  prejudice  him  in  the 
prosecution  of  his  action. 

The  foundation  of  the  action  for  malicious  arrest  in  one  or  other  of  The  foon- 
ihese  cases  must  be  that  the  party  obtaining  the  order  for  the  arrest,  and  dation  of 
who  is  the  defendant,  has  imposed  on  the  judge  by  some  false  state-   the  action 
ment ;  and  this  false  statement  and  the  surrounding  circumstances  for  mail- 
must  be  such  as  clearly  to  demonstrate  that  the  defendant  hod  no  reo-  cions 
sonable  or  probable  cause  for  the  step  he  took.     It  must  also  be  averred  arrest, 
and  proved  that  the  order  of  arrest  has  been  rescinded,  and  that  the 

groceedings  have  terminated  in  the  plaintiff's  favour ;  but  this  fact 
(  not  by  any  means  conclusive  to  prove  an  absence  of  reasonable 
<umse  on  the  part  of  the  defendant. 
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Action  for        -•  After  the  plaintiff  had  appeared  in  the  said  action,  the 
malicious     defendants,  for  the  purpose  of  causing  the  plaintiff  to  be 
arrested  and  imprisoned,  falsely  and  malicioudj  made  affidavitB 
that  the  plaintiff  was  indebted  to  the  defendant  H.  G.  in  the 
said  siuns  of  £100  and  £75,  that  the  plaintiff  intended  to  pro- 
ceed abroad,  and  to  leave  England  for  the  purpose  of  aToiding 
payment  of  the  said  debt,  and  that  the  plaintiff  would  be  a 
material  and  necessary  ^ntncss  on  the  part  of  the  defendant 
H.  C,  on  the  trial  of  the  said  action ;  and  npon  soch  affi- 
davits, and  upon  the  &lse  and  malicious  statements  thereiD 
contained,  the  defendants  maliciously  and  without  reasonabte  or 
probable  cause  procured  from  a  judge  an  order  to  arrest  and 
hold  the  plaintiff  to  bail,  and  under  such  order  and  writ  caused 
the  plaintiff  to  be  arrested  and  imprisoned,  and  the  plaintif 
was  kept  in  prison  for  some  time,  until  he  could  apj^  fir 
an  order  to  set  aside  the  said  order  and  writ. 
*  8.  Subsequently,  upon  the  plaintiff's  application  to  the  judge 
who  had  made  the  said  order,  the  said  order  and  writ  woe 
i*escinded  and  set  aside,  and  the  plaintiff  was  released. 

4.  By  the  said  arrest  and  imprisonment  the  plaintiff  wv 
prevented  from  attending  to  his  business,  and  was  injured  in 
his  credit,  and  sustained  losses  and  incurred  expenses  in  and 
about  giving  bail  under  the  said  order  and  writ,  and  in  setting 
the  same  aside  and  in  obtaining  his  release  frx)m  the  said  im- 
prisonment 
The  plaintiff  claims  £1000. 

Counter-claim  {Statement  of  01am  and  Defence  not  Imng  given) 

for  Malicious  Arrest. 

Counter-  And  by  way  of  counter-claim  the  defendant  says  as  fol- 

claini  for  a     i^-.,,, . 

malicious       '"^^  * 

1.  After  the  commencement  of  this  action  the   plaintif 


arrest. 


maliciously  and  without  reasonable  or  probable  cause,  on  the 

10th  of ,  1876,  procured  from  Mr.  Baron  H.,  being  a 

judge  of  the  Exchequer  Division  of  the  High  Court  of  Justice, 
a  special  order  of  the  said  judge  directing  the  defendant  to  be 
arrested  and  imprisoned  for  six  months  ftt)m  the  date  of  hi» 
arrest,  unless  and  until  the  defendant  should  sooner  deposit  in 
Court  the  sum  of  £4000  by  way  of  security,  or  give  to  the 
plaintiff  a  bond  executed  by  the  defendant  and  two  sufficient 
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soretieB  in  the  penalty  of  £8000  or  some  other  security  satis-  Counter- 
factory  to  the  plaintiff  that  the  defendant  would  not  leave  claim  for  a 
England  without  leave  of  the  Court  or  a  judge.  arrest. 

2.  The  plaintiff  procured  the  said  order  by  falsely  and 
maliciously  representing  to  the  said  judge,  by  a  false  affidavit 

sworn  on  or  about  the  10th ,  1876,  in  effect  that  he  the 

pfadntiff  had  a  cause  of  action  against  the  defendant  to  the 
amaimt  of  £4400,  that  the  defendant  was  about  to  leave 
England  for  the  purpose  of  delaying  the  said  action,  and  that 
the  defendant  was  a  material  witness  for  the  establishing  of 
the  plaintiff's  claims.  The  defendant  refers  to  the  said  affi- 
davit aforesaid  for  the  exact  tenor  of  the  said  allegations. 

8.  Thereupon,  in  pursuance  of  the  said  order,  the  plaintiff 
had  the  defendant  arrested,  and  detained  and  imprisoned  the 
defendant  in  the  debtors'  prison  at  H. 

4.  On  the  fiftcts  of  the  case  being  brought  by  affidavit  by  the 
d^ndant  before  Mr.  Baron  H.,  the  learned  judge,  by  further 

order  dated  the  17th  day  of ,  1876,  ordered  the  immediate 

difldiarge  of  the  defendant. 

5.  By  reason  of  the  premises  the  defendant  was  put  to  great 
aonojanoe,  expense,  and  inconvenience. 

The  defendant  claims  £1000  damages  for  the  said  malicious 
arreat. 


Malioions  Froseeution  (a). 

Action  far  Malicious  Prosecution  on  a  Charge  of  Enibezzlemmt    stateroent 

and  for  False  ImprisonmenU  ?^  ®^*^ 

•^  ^  for  mall- 

1.  The  plaintiff  is  a  manu&cturer  of  household  machinery,  cution"** 
and  reaideB  at .  and  false 

imprison- 
— ment. 


(d)  An  action  for  malicious  prosecution  is  given  where  a  person  acting  When  an 

Wuicioiislj  and  without  reasonable  or   probable  cause  has  preferred  action  for 

against  another  in  a  criminal  Ck>urt  or  before  a  judicial  officer,  a  charge,  maliciouB 

"Whi^  in  the  erent  has  been  decided  to  be  false,  but  which  during  its  proeecu- 

iMBndencj  has  inflicted  some  injury  to  the  property,  person,  or  reputation  ^i^,^  ^^g^ 
of  tlie  plaitttiit    The  essential  conditions  to  this  action  are  then  five  : — 
Iflt.  A  eHminal  charge  must  have  been  preferred  before  a  judicial  officer. 
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Statement  ^-  The  defendant  is  a  mannfactaier  of  agricoltnral  imple- 

of  claim       ments,  and  resides  at . 

ciouB  prose-  ^*  ^^  ^^  about  the  24th  daj  of  Maj,  1877,  the  defendant 

cation,  ftc.  gave  the  plaintiff  into  the  custody  of  a  police  constable  upon  a 


A  criminal 
chaige 
must  have 
been  made. 


The  crimi- 
nal  charge 
must  have 
been  dis- 
missed. 


Or  con- 
viction 
quashed. 


Exception. 


Malice 
necessary. 


Want  of 
reasonable 
and  pro* 
liable 
cause. 


What 
amounts  to. 


Any  act  by  which  the  criminal  law  is  set  in  motion  against  another  will 
not  amount  to  a  malicious  prosecution.    To  {^ve  a  man  into  the  cortodj 
of  a  police  constable  on  a  charge  of  felony  might  be  a  false  impiiaoB- 
ment ;  it  would  not  be  a  malicious  prosecution.    **  There  can  be  no 
malicious  prosecution  until  the  parties  come  before  a  Ckmrt  or  a  judieiil 
officer."    (Per  Willes,  J.,  in  Austin  v.  Iknclin^,  L.  H.  6  C.  P.  640,  whkk 
see  for  the  distinction  between  false  imprisonment  and  malicknu  prote- 
cntion.^    2nd.  The  charge  must  have  been  false  in  fact,  and  ao  deto" 
mined  by  the  proper  criminal  Court  before  which  it  came.     It  is  not 
necessary  that  the  first  Court  before  which  the  chaige  came  dioald  hare 
decided  it  in  the  plaintiffs  favour ;  it  is  enough  if  a  Court  of  AppMl 
has  given  a  decision  in  his  favour,  so  that  the  ultimate  determinafiioD 
declares  the  falseness  of  the  charge  ;  but  subject  to  this,  a  man  majbe  pe^ 
fectly  innocent  of  a  charge  that  lui8  been  made  against  him,  and  prepared 
with  abundant  cndcnce  to  prove  the  fact,  yet  if  a  judgment  of  a  OOB- 
petent  Court  remains  on  record,  lie  eauunt  proceed  with  hia  action  lor 
malicious  prosecution.    The  reversal  ot  any  conviction  made  upon  the 
charge  is  a  condition  precedent  to  his  right  to  sue  in  all  caaco  aave  one. 
It  has  been  decided  that  a  malicious  exhibition  of  articlea  cKf  the  peace 
against  another,  (which  is  of  course  a  species  of  prosecution,)  snpportol 
by  a  faJse  oath  of  threats  having  been  used,  may  be  made  the  founoaftiOB 
of  an  action  for  damages,  although  the  accused  person  has  been  requiied 
to  find  sureties  and  been  imprisoned  for  default.    {Steward  v.  Gromttt, 
L.  J.  29  C.  P.  170),  and  the  reason  of  this  exception  from  the  genenl 
rule  is  that  proceedings  before  justices  in  cases  of  the  kind  are  generally 
fijr  parte,  the  accused  has  no  means  of  controverting  the  chaige,  and  the 
justices  have  little  or  no  option  to  refuse  to  bind  him  over,  when  the 
I)er8on  exhibiting  the  articles  bwears  that  he  is  in  bodily  fear.    3rd.  ITw 
prosecution  must  be  malicious,  that  is  to  say,  instituted  from  any  other 
motive  than  the  simple  desire  of  bringing  to  justice  one  whom  you 
believe  has  conmiitted  a  crime.    (See  Stevetu  v.  Midland  Bail,  Of»  23 
L.  J.  Ex.  328.)    But  *'  Malice  alone  is  not  sufficient  to  found  the  actioD. 
because  a  person  actuated  by  the  plainest  malice  may  nevertheless  btre 
a  justifiable  reason  for  a  prosecution."   (PerTindal,  C.  J.,  in  mUani^. 
Taylor f  6  Bing.  1 86.)  Where,  however,  the  judge  rules  (for  it  is  his  province 
to  determine  this,  the  facts  being  found  by  the  jury)  that  there  is  do 
reasonable  or  probable  cause  for  the  prosecution,  the  jury  may  from  thit 
infer  malice.    (Bntftt  v.  Gibbons,  HO  L.  J.  Exch.  75.)    45i.  The  proeecn- 
tion  must  have  been  without  reasonable  or  probable  cause.    It  is  in' 
possible  to  lay  down  any  general  rule  as  to  what  constitutes  a  wiat 
of  reasonable  or  probable  cause  for  a  prosecution  ;  but  the  facts  of  the 
particular  case  ought  to  be  such  as  to  satisfy  a  reasonable  mind  that  the 
accuser  had  little  or  no  ground  for  the  proceeding  but  his  desire  to  injure 
the  accused,  or  that  he  acted  in  the  matter  recklessly  and  carelessly,  not 
caring  what  mistake  he  might  make,  and  forbearing  to  institute  reascniahle 
inquiries  which  would  readily  have  removed  any  little  suspicion  thft 
might  attach  to  the  accused.     Evidence  that  the  accuser  did  not  himielf 
believe  in  the  charge  which  he  made  is  cogent  e\idence  that  he  had  no 
reasonable  or  probable  cause  ;  but  from  the  most  express  mahoe  merely 
the  want  of  probable  cause  cannot  be  implied.    {Arner  ▼.  AmhUft  f^ 
Q.  B.  2r>2.)    5th.  In  order  to  recover  damages  in  this  action  the  plaintiff 
must  show  that  he  has  suffered  cither  in  person,  reputation,  or  pocket 
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&l8e  charge  that  the  plaintiff  had  committed  a  felony,  and  statement 
compelled  him  to  go  to  a  police  station,  and  there  caused  him  ?^  cj^ 
to  be  imprisoned  and  to  be  kept  in  prison  until  the  next  day,  cionBproee- 
when  he  was  brought  before  a  magistrate  at  the  G.  police  cution. 
court  upon  the  said  charge. 

4.  On  the  hearing  of  the  said  charge  the  defendant  falsely 
and  maliciously  and  without  reasonable  or  probable  cause  ap- 
peared before  the  said  police  magistrate  and  charged  the 
plaintiff  with  having  feloniously  embezzled  certain  moneys  of 
the  defendant. 

5.  The  said  police  magistrate  having  heard  the  said  charge, 
dismissed  the  same,  and  discharged  the  plaintiff  out  of  custody, 
whereby  the  said  prosecution  wa«  determined. 

6.  By  reason  of  the  premises  the  plaintiff  has  been  injured 
in  his  reputation,  and  suffered  pain  of  body  and  mind,  and  was 
prevented  from  attending  to  his  business,  and  incurred  expense 
in  defending  himself  from  the  said  charge,  and  in  obtaining  his 
release  from  the  said  imprisonment. 

The  plaintiff  claims  £500  damages. 

Statement  of  Defence. 

1.  The  defendant  admits  that  on  the  24th  of  May,  1877,  he  Defence 
gave  the  plaintiff  into  the  custody  of  a  police  constable  on  a  ^^^^  J?* 
charge  of  felony.  and  pro- 

2.  Prior  to,  at,  and  after  the  Ist  of  May,  1877,  the  plaintiff  ^^ 
acted  as  the  defendant's  agent  for  the  sale  of  the  defendant's 
goods  at  York. 

8.  It  was  part  of  the  plaintiff's  duty  to  collect  for  the 
def<»idant  all  moneys  due  and  owing  to  him  in  respect  of  the 
sale  of  the  said  goods,  when  received  to  enter  the  same  as  paid 
in  certain  books  kept  for  that  purpose,  and  forthwith  to  forward 
such  moneys  to  the  defendant  without  making  any  deductions 
therefrom. 

4.  On  the  1st  of  May,  1877,  the  plaintiff  as  the  defendant's 


It  is  generally  very  easy  to  aver  and  prove  sufficient  damage  to  ground   Evidence  of 
the  action,  for  it  is  seldom  that  the  charge  is  not  so  scandalous  as  that  the  damage, 
mere  preferring  of  it  is  not  some  injury  to  the  plaintiffs  reputation, 
and  it  almost  always  happens  that  the  plaintiff  is  put  to  some  expense  in 
defending  >»<Tnaftif  from  it,  which  he  can  allege  in  his  statement  of  claim, 
sad  in  respect  of  which  he  can  recover. 
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Defence  to    agent  received  payment  on  behalf  of  the  defendant  of  Tarions 

action  for     bjUg  amounting  in  the  aggregate  to  £215. 

pranra^"         ^'  ^^^  plaintiff  did  not  enter  in  any  of  the  books  mentioned 

tion.  in  the  8rd  paragraph  the  fact  of  the  receipt  of  the  aaid  mooeyB 

or  any  part  of  the  same,  nor  did  he  forward  to  the  defendant 
the  said  moneys  or  any  part  thereof. 

G.  On  the  10th  of  May,  1877,  the  defendant  wrote  to  the 
plaintiff  inquiring  if  any  of  the  bills  mentioned  in  the  4th 
paragraph  had  yet  been  paid,  and  on  the  12th  of  May,  1877, 
the  plaintiff  replied  that  they  had  not  yet  been  paid,  but  that 
he  hoped  to  receive  them  shortly. 

7.  On  the  25th  of  May,  1877,  the  defendant  diaooTered  that 
the  plaintiff  had  received  on  his  behalf  all  the  moneys  mentioned 
in  the  4th  paragraph,  and  thereupon  he  gave  the  plaintiff  into 
custody  and  preferred  a  charge  of  embezzlement  in  TCBpect  of 
the  said  sum  of  £215  against  him,  which  are  the  grievanoGB 
complained  of  in  the  drd  and  4th  paragraphs  of  the  statement 
of  claim. 

8.  The  defendant  denies  that  he  acted  therein  malicionBlf, 
and  says  that  he  had  reasonable  and  probable  cause  for  the  said 
imprisonment  and  the  said  prosecution. 

9.  The  defendant  docs  not  admit  the  6th  paragraph  of  ^e 
statement  of  claim. 

And  by  way  of  counter-claim  the  defendant  says : — 

Counter.  1-  Between  the day  of ,  1876,  and  the day  of 

claim.         ^  1877,  the  defendant  entrusted  certain  of  his  goods  of  the 

value  of  £400  to  the  plaintiff,  to  be  sold  by  the  plaintiff  for  the 

defendant,  or  to  be  returned  to  the  defendant. 
Detinue.  2.  The  plaintiff,  although  frequently  required  so  to  do,  has 

never  returned  the  said  goods  or  accounted  for  the  pice 

thereof. 
The  defendant  claims  a  return  of  the  said  goods  or  the  price 

and  value  thereof. 


Reply.  The  plaintiff  joins  issue  upon  the  defence,  except  so  far  as  it 

admits  any  part  of  the  statement  of  claim. 
As  to  the  counter-claim : — 

1.  The  plaintiff  admits  having  received  certain  goods  froD^ 
the  defendant,  but  denies  that  the  terms  upon  which  he  t^ 
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oeived  th^n  aie  accorately  stated  in  the  ooimter-claim.    The  Reply  to 
plaintiff  received  the  goods  for  sale  at  an  agricoltoral  show  at  ^?^^^ 
Yoek  upon  the  joint  aooount  of  the  plaintiff  and  defendant,  and  action  for 
as  to  audi  as  might  not  be  so  sold,  to  return  the  same  to  certain  malicious 
piemises  at         ,  which  premises  were  occupied  by  de&ndant  tion. 
as  tenant  to  the  plaintiff. 

2.  The  plaintiff  sold  some  of  the  goods  at  York,  and  duly 
acoonnted  to  the  defendant  for  the  proceeds. 

8.  The  plaintiff  duly  returned  such  of  the  goods  as  were 
unsold  to  tibe  said  premisesy  and  thereby  the  terms  of  the  bail- 
ment to  the  plaintiff  of  the  said  goods  were  satisfied. 

4.  If  the  plaintiff  was  bound  to  return  the  unsold  goods  to 
the  defendant,  the  plaintiff  says  that  the  return  of  them  to  the 
said  pcemises  was  a  return  to  the  defendant. 

Joinder  of  Issue. 
The  defendant  joins  issue  on  the  plaintiff's  reply. 


Action  for  Malicious  Prosecution  on  a  GJuirge  of  Misdemeanor 

hefore  Justices  and  at  Assizes, 

1.  The  plaintiff  is  a  gentleman  of  independent  means  re-  Another 

siding  near  R.    The  defendant  is  a  farmer  residing  at ,  ^^^j^^ 

near  B.  aforesaid.  proseca- 

2.  In  the  month  of  October,  1876,  two  persons  named  respec- 
tivebjr  H.  and  S.  filed  petitions  for  liquidation  of  their  affairs  by 
aiiangement  or  composition,  pursuant  to  the  Bankruptcy  Act, 
1869,  in  the  county  court  of  Warwickshire  holden  at . 

8.  The  defendant  was  a  creditor  upon  the  estates  of  M.  and 
S.,  and  he  was  appointed  a  trustee  jointly  with  another  creditor 
of  M.  and  S.  in  the  said  liquidation  proceedings. 

4.  The  plaintiff  was  a  creditor  of  M.  and  S.,  and  on  the 
24th  of ,  1877,  forwarded  to  the  defendant  and  his  co- 
trustee his  proof  of  debt  duly  sworn  against  the  estates  of  M. 
andS. 

5.  On  tiie  of  February,  1877,  the  defendant  laid  an 

Information  before ,  Esq.,  a  justice  of  the  peace  for  the 

county  of  W.,   charging   the  plaintiff  with  a  misdemeanor 
under  the  14ili  section  of  the  82  &  83  Yict.  c.  62,  viz.,  with 
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Claim  for     having  wllfullj,  and  with  intent  to  defraud,  made  a  fidae  daim 
malicioiu     against  the  estates  in  liqnidation  of  the  said  M.  and  S. 
Uon.    *  6-  Upon  such  information  the  defendant  procured  .the  plain- 

tiff  to  be  summoned  before  the  justices  of  the  peace  fw  the 
petty  sessional  division  of  B.  aforesaid.  The  defisndant  ^^leaied 
upon  the  hearing  of  the  said  information  and  BommoDfl  and 
prosecuted  the  plaintiff  in  respect  of  the  alleged  offenoe.  The 
plaintiff  was  committed  by  the  said  justices  to  take  his  trial  nt 
the  ensuing  W.  assizes  for  the  said  allied  offence. 

7.  The  said  assizes  were  held  on  the  20th  day  of  Maidi, 
1877,  when  the  defendant  caused  a  bill  of  indictment  to  k 
preferred  against  the  plaintiff,  and  the  plaintiff  was  put  upon 
his  trial  for  the  alleged  offence,  but  was  acquitted. 

8.  The  defendant  laid  the  said  information  and  procured  the 
plaintiff  to  be  summoned  before  the  justices  and  committed  Ibr 
trial,  and  caused  a  bill  of  indictment  to  be  preferred  agaiort 
the  plaintiff  as  aforesaid  falsely  and  maliciously  and  witboot 
reasonable  or  probable  cause. 

9.  By  reason  thereof  the  plaintiff  has  been  injured  in  his 
reputation  and  credit,  and  has  suffered  in  mind  and  body,  and 
has  incurred  expenses  in  defending  himself  and  obtaining  his 
acquittal. 

The  plaintiff  claims  £1000  damages. 


Statement  of  Defence, 

1.  Save  as  hereinafter  appears  the  defendant  does  not  admit 
any  of  the  allegations  in  the  statement  of  claim. 

2.  By  his  proof  in  the  matter  of  proceedings  for  liquidation 
by  arrangement  or  composition  with  creditors  instituted  by 
H.  M.,  sworn  the  24th  day  of  January,  the  plaintiff  swore  tiiat 
the  said  H.  M.  was  indebted  to  him  in  the  sum  of  £400^ 
whereas  the  said  H.  M.  was  then  indebted  to  him  in  the  soni  of 
£300  only,  and  no  more. 

3.  By  the  said  proof  the  plaintiff  claimed  the  sum  of  £100 
as  due  from  the  said  H.  M.  in  respect  of  two  bills  of  exchange 
for  the  sum  of  £50  each,  drawn  by  one  T.  S.,  and  accepted  by 
the  said  H.  M.,  and  dated  respectively  the  9th  of  November, 
1875.  The  said  bills  of  exchange  had  respectively  been  can* 
celled  when  they  became  due  and  other  bills  of  exchange  for  ^ 
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like  amoonts  had  been  giyen  in  renewal  thereof,  and  such  other  Defence  to 
bills  had  been  in  turn  cancelled  and  renewed  by  two  bills  for  ^^^,^^^ 
the  sum  of  £50  each,  dated  the  9th  of  July,  ISTG,  and  drawn  proeecu- 
by  the  said  T.  S.  and  accepted  by  the  said  H.  M.  respectively.  ^^^ 
The  said  two  last-mentioned  bills  had  been  accepted  by  the  said 
H.  M.,  and  indorsed  to  the  plaintiff  in  renewal  of  the  said  bills 
dated  the  9th  day  of  NoTember,  1875,  as  aforesaid,  and  save  as 
aforesaid  there  was  no  value  or  consideration  for  the  accepting 
of  the  said  bills  or  either  of  them  by  the  said  H.  M.,  nor  for 
their  indorsement  to  the  plaintiff. 

4.  The  plaintiff  by  his  said  proof  claimed  against  the  estate 
of  the  said  H.  M.  in  respect  of  the  said  two  bills  of  exchange 
dated  the  9th  of  July,  187G,  as  well  as  in  respect  of  the  said 
two  bills  of  exchange  dated  the  9th  of  November,  1875. 

5.  The  plaintiff  also  proved  against  the  estate  of  the  said 
T.  S.  in  respect  of  the  same  four  bills  of  exchange  dated  the 
9th  of  November,  1875,  and  the  9th  of  July,  1876.  The  said 
T.  S.  never  received  any  value  or  consideration  in  respect  of  the 
said  bills  or  any  of  them. 

6.  The  defendant,  as  trustee  of  the  estates  of  the  said  H.  M. 
and  of  the  said  T.  S.,  and  with  the  assent  and  concurrence  of 
his  co-trustee,  T.  D.  ^L,  rejected  the  plaintiff's  claim  in  respect 
of  the  said  bills  of  exchange  dated  the  9th  of  November,  1875, 
and  of  certain  other  moneys  which  were  not  due  to  the  plaintiff. 

7.  The  defendant  had  reasonable  and  probable  cause  for 
believing,  and  did  in  fact  believe,  that  the  plaintiff  in  claiming 
against  the  estates  of  the  said  H.  M.  and  T.  S.  respectively,  in 
respect  of  the  said  bills  of  exchange  as  aforesaid,  had  committed 
an  offence  against  the  provisions  of  the  Debtors  Act,  1869,  and 
the  defendant  further  says  that  he  acted  under  such  belief  and 
not  otherwise  in  respect  of  the  said  proceedings. 

8.  The  defendant  further  says  that  before  the  commence-  Accord  and 
ment  of  this  action,  it  was  ^reed  by  and  between  the  plaintiff  ^^^' 
and  the  defendant,  that  in  consideration  that  the  defendant 

would  pay  to  the  plaintiff  the  sum  of  £25,  the  plaintiff  would 
accept  the  same  in  fiill  accord  and  satisfaction  of  all  rights  of 
action  which  the  plaintiff  might  have  in  respect  of  the  matters 
set  out  in  the  statement  of  claim. 

9.  The  defendant  paid  to  the  plaintiff  the  said  sum  of  £25, 
and  the  plaintiff  accepted  the  same  in  satisfaction  as  aforesaid. 


tolls. 
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Harket. 

Claim  for  an  Obstruction  of  a  Market  and  far  ToUs. 

Obrtruc-  1.  The  plaintiffs  are  the  owners  in  fee  of  a  certain  market 

jj^eC      ^loWen  in  the  borough  of  P.,  in  the  connty  of  C,  on  ThuisdajB 
and  for       and  Saturdays  in  each  week  for  the  buying  and  aellingy  amongst 
other  things,  of  flesh  meat,  together  with  tolls,  stallages,  and 
other  perquisites  and  profits  to  that  market  appertaining;  and 
all  persons  selling  flesh  meat  on  Thursdays  and  Saturdsj^ 
within  the  said  borough  ought  of  right  to  sell  the  same  within 
the  said  market,  and  not  within  any  private  shop,  without  pig- 
ment to  the  plaintiffs  of  the  said  tolls,  stallages,  and  other 
perquisites  and  profits  of  the  said  market. 

2.  The  defendant  carries  on  business  and  sells,  amongst  other 
things,  flesh  meat. 

3.  On  Saturday,  the  4th  of  December,  1875,  and  from  that 
day  on  each  Saturday  until  the  commencement  of  this  acdoo, 
the  defendant  exposed  for  sale  in  his  said  shop  withm  the 
limits  of  the  said  borough  flesh  meat,  and  refbsed  to  paj  ^ 
plaintiffs  any  of  the  said  tolls,  stallages,  or  other  perqnuiteB 
and  profits  of  the  said  market,  and  caused  them  to  lose  the 
said  tolls,  stallages,  and  other  perquisites  and  profits  of  the 
said  market,  and  prevented  their  enjoyment  thereof,  and 
thereby  disturbed  the  plaintiffs'  said  market. 

The  plaintiffs  claim : — 

(1.)  £100,  damages  for  the  disturbance  of  the  said  maiket. 

(2.)  £1  for  tolls. 


Master  and  Servant. 

See  Negligence — Wrongful  Dismissal. 
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Medical  Man  {a). 
Action  hy  a  Surgeon  for  Charges  for  Attemlance. 


1.  The  plaintiff  is  a  surj^eon  i)raccising  at  No. 
areet.  Cavendish  Squar( 
siding:  in  Eaton  S(pai*c. 


— ,  Henrietta  Claim  bj 
Street,  Cavendish  Square.    The  defendant  is  a  stockbroker  re-  ^f^l^^^^, 

fessionul 
attend* 
—    ance,  &c. 


(a)  At  common  law  a  phjBician  could  not  maintain  an  action  for  his 
fceu,  nor  even  for  his  travelling  expenses  {Veltch  v.  llmstlly  3  Q.  B.  i)28), 
onlew  there  wa8  a  special  contract,  proved  by  unambiguous  evidence  and 
not  bj  mere  letters  acknowledging  a  debt  or  an  account  in  vague  general 
tenns.  {Jb.,  and  Attonwy  Gvneral  v.  Royal  College  of  Surgeoun,  30 
L.  J.  Ch,  757.) 

By  the  21  &  22  Vict.  c.  90,  r.  31  (amended  in  some  few  particulars  by 
22  &  23  Vict.  c.  21,  and  23  Vict.  c.  7)  persons  registered  pursuant  to  these 
Aet8  are  entitled  to  pi-actisc  medicine  or  surgery,  or  both,  according  to 
their  tjtuilijieafwns^  in  any  part  of  the  Queen's  domu lions,  and  to  demand 
and  recover  in  any  Court  of  law,  with  full  costs  of  suit,  their  reasonable 
chaises  for  prctfessioual  aid,  advice,  and  visits,  and  the  cost  of  any  medi- 
cines or  other  mcclical  or  surgical  appliances  rendered  or  supplied  to 
their  patieutfl.  By  foi-ce  of  the  words  **  according  to  their  qnalincation," 
it  has  been  held  that  where  the  plaintiffs  qualification  is  to  practise 
fmigerr  only  he  cannot  recover  for  attendance  on  a  medical  case,  as  he  is 
not  within  the  section  and  therefore  is  under  the  common  law  disability 
hi  this  respect ;  and  with  regard  to  meilicine  supplied  by  him  during 
such  attendance,  he  is  witliin  the  Apothecaries  Act  (55  Geo.  3,  c.  194), 
s.  21,  cited  infra,  {AlUnon  v.  Hagdon^  4  Bing.  G19  ;  I^'man  v.  Fletclun\ 
L.  B.  8  Q.  B.  319.)  He  may,  however,  recover  for  medicines  supplied  as 
ancillary  to  a  surgical  case.    (76.) 

Under  this  section  it  has  been  held  that  a  registered  physician  may 
maintain  the  action  without  proof  of  any  express  contract  or  implied 
nnderstanding  that  he  should  be  paid.  ( (ribbon  v.  Jindd,  32  L.  J.  £x. 
182 ;  2  H.  &  C.  92.) 

By  sect.  32,  as  amended  l)y  23  Vict.  c.  7,  no  person  shall  he  entitled  to 
recover  any  charge  hi  a  Court  of  law  for  medical  or  surgical  advice,  and 
attendance,  or  for  the  performance  of  any  operation  or  for  medicine  or 
other  medical  or  surgical  appliances  which  he  sliall  have  both  prescribed 
and  supplied,  unless  he  shall  prove  at  the  trial  that  he  is  registenxl  under 
the  Act  (21  &  22  Vict.  c.  90.) 

By  sect.  2iJ,  a  copy  of  the  Medical  Register  directed  to  be  printed  and 
published  by  the  general  council  formed  under  the  Act  purporting  to  be 
so  printed  and  published,  shall  be  evidence  that  the  persons  therein 
specified  are  registered  according  to  the  Act ;  and  the  absence  of  the 
name  of  any  person  from  such  copy  shall  be  evidence  until  the  contrary 
appear  that  he  is  not  so  registere<l.  provided  in  this  case  that  a  certified 
c»opy  under  the  hand  of  the  registrar  of  the  General  C'ouncil  or  of  any 
branch  council  of  the  entry  of  the  name  on  the  general  or  local  register 
HhaU  be  evidence  of  registration. 

By  sect.  55,  the  Act  is  not  to  affect  the  lawful  occupation,  trade,  or 
iTusiness  of  chemists  and  druggists,  and  dentists,  so  far  n.s  selling,  com- 
pounding, or  dispensing  medicines. 

With  regard  to  apothecaries,  the  55  Geo.  3,  c.  194,  s.  21,  provides  that 
xio  person  shall  be  allowed  to  recover  any  charges  claimed  by  him  in  a 
C*Gurt  of  law,  unless  he  can  prove  at  the  trial  that  he  has  obtained  a 
certificate  from  the  CJourt  of  Examiners  of  the  A|)othecaries'  Company. 
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tendance. 


Claim  liy  2.  Oil  and  after  the  1 2th  of  April,  1877,  tlie  plaintiff  attended 

surgeon  for  j^g  g^^]^  surgeon  on  tlie  defendant  at  his  re<|aest,  and  on  several 
ftional  at-     occasions  oiwrated  on  him  in  and  about  the  cure  of  a  dislocated 
ankle,  and  supplied  him  with  surgic^d  appliances  and  medicines. 
:l  The  plain  tift"s  cliarges  for  such  attendances  and  supply  of 
surgical  appliances  and  medicines  amount  to  £54,  of  which  M 
l)articulars  have  l)ecn  delivered  to  the  defendant. 

4.  The  defendant  has  not  i)aid  the  same  or  any  i)art  thereuf. 

The  plaintiff  claims  £54. 


Claim 

against 

HOigeons 

for  un- 

Hkilful 

operation. 


Action  against  Surgeons  of  a  Iloapifa!  for  nnskilfitthj  jierforMing 

a  Surgical  Oj)eration  (a), 

1.  The  plaintiff  is  an  infant  of  tender  j'cars,  living  witli  his 

pai-ents  at , Street,  in  the  county  of  Middlesex.  The 

defendant  AV.  T.  is  an  operating  surgeon  to  the  X.  E.  Huspiial 


Registra- 
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College  of 
Physicians 
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^Medical 
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The  provisions  of  sect.  32  of  the  Medical  Act  (21  k  22  Vict.  c.  30), 
alx)ve  cited,  are  not  confined  in  their  application  to  actions  igainst 
patients  themselves,  but  extend  to  cases  where  a  third  person  hu 
guaranteed  payment  for  medical  attendance,  or  is  primarily  liable  for 
it  aa  supplied  on  his  credit.  (Roscoe's  KWdcnce,  Xisi  Prius,  13th  ed. 
48r,.) 

Defrna.n.'] — let.  Non-registration  of  plaintiff  pursuant  to  the  Medical 
Act,  as  amended.  (Sec //«/^'.)  It  would  seem  that  even  if  a  dtfcndant 
admits  the  allegation  that  plaintiff  was  duly  qualified  and  rcj.Ti>tercd, 
this  does  not  dispense  with  the  necessary  pr<x>f  of  qualification.  /.  f.  k^ 
T ration,  on  the  trial,  or  deprive  the  defendant  of  tlie  lK?nefit  <»f  the  i»lain- 
tiff  failing  to  prove  It,  as  by  the  language  of  sect.  'A'2  of  21  k  22  Vict. 
c.  1)0,  registration  is  made  a  condition  jirccedont  to  the  plaintiff  re- 
covering.    (Wttffftftffr  V.  Sharj}f,  3  M.  it  \V.  .'i21.) 

2nd.  Tliat  by  a  bye-law  of  a  College  of  Physicians,  to  which  the 
plaintiff  belongs,  it  was  pi-ovide<l  that  no  member  or  fellow  thereof 
sliould  be  entitled  to  sne  for  his  fees.  &c.  It  seems  that  the  Colto  of 
Physicians  (London)  has  made  a  bj'C-law  that  no  fclUnrx  of  the  (\illcw 
shall  be  entitled  to  sue.  Tliis,  however,  does  not  extend  to  mt-mkn. 
This  defence  must  be  expressly  stated  in  the  statement  of  defence. 

3rd.  That  the  defendant  had  no  benefit  from  the  plaintiff's  attendance. 
(Sec,  in  conse(iuence  of  his  want  of  skfll.  But  if  the  practitioner  has  i»*d 
due  skill  and  diligence,  he  is  entitled  to  claim  remuneration,  thongbbe 
may  not  have  effected  a  cure.  If  a  surgical  operation  couUl  Iwve  pro- 
duced no  useful  result  in  any  event,  the  surgeon  cannot  recover:  but  if  an 
operation,  which  might  have  been  useful,  has  failed  to  ])roduce  thpd^ 
sired  effect,  this  does  not  disentitle  him  to  remuneration  for  his  scrrices. 
(See  J  I  ill  V.  Frathmftanehaughj  7  Bing.  574.) 

(//)  A  medical  practitioner  is  liable  for  injuries  caused  tlirough  want 
of  due  care  and  skill.  But  it  is  not  enough  to  render  him  liable  that  he 
h:i8  shown  a  less  degree  of  skill  than  other  me<lical  men  may  have  jshofrn- 
or  a  less  degree  of  care  than  he  himself  might  have  bestowed;  nori^i* 
enough  that  he  has  himself  acknowlcKiged  some  degree  of  want  of  ctrcj 
there  must  have  l>een  a  want  of  comjietent  skill  and  ordinary  care,  aw* 
to  such  a  degree  as  to  have  led  to  a  bad  result. 


operation. 
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for  diildrcn  at  H.,  and  the  defendant  T.  B.  is  a  liousc  surgeon  claim 
to  the  said  hospital.  against 

2.  M.  Smith,  the  mother  of  the   sjiid   inlant  plaintiff,  in  fomn- 
the  month  of  June  took  the  plaintiff  to  the  said  N.  E.  hos-  ^^|J^J. 
pital,  where  the  plaintiff  was  received  as  an  out-door  patient, 
and  so  remained  up  to  the  month  of  October  in  the  same  year. 

3.  In  the  said  month  of  OctolKT,  187;"),  the  defendants,  with- 
out the  consent  or  knowledge  of  the  ])arents  of  the  plaintiff, 
BO  negligently  and  unskilfully  j)erformed  a  surgical  operation  on 
the  knee  of  the  plaintiff  that  his  health  lias  suffered,  and  he 
has  received  ixirmanent  bodily  injury. 

The  plaintiff  claims  tlu'ough  her  next  friend  £100  damages. 


Action  hff  Exemtrkes  of  Dentist  to  recover  Cluiryesfor  su})})lijing 

and  fittiiKj  Artificial  Teeth, 

1.  The  plaintilis  are  the  executrices  of  the  last  will   and  exwutrices 
t<!8tament  of  E.  S.,  deceased,  of ,  in  the  county  of ,  ofsnrgeon- 

_    1 .  i^j.  dentist  for 

suigcon  dentist.  ^^^^^, 

2.  Tlie  defendant  is  a  clerk  in  holy  ordere,  at ,  iji  the  sional 

^unty  of .  ^^*^^- 

8.    During    the   month   of  ,    187 — ,  the  said    E.    S. 

professionally  attended  on  the  defendant  at  his  request,  and 
.rendered  him  8er\ices  and  did  work  and  supplied  materials 
in  attenduig  and  operating  upon  the  teeth  of  the  defendant,  and 
otherwise.  And  the  said  E.  S.  also  supplied  to  and  fitted  the 
defendant  with  certain  artificial  teeth  and  a  gold  plate  at  his, 
the  defendant's,  re^iuest.  The  said  E.  S.  from  time  to  time 
jicndered  to  the  defendant  accounts  of  his  the  said  E.  S.'s  clabn 
in  respect  of  the  premises,  and  there  was  at  the  death  of  the 
^SAid  E.  S.  due  and  payable  to  him  by  the  defendant  the  sum 
nf  £81  in  respect  of  the  premises. 

4.  The  said  sum  was  at  the  commencement  of  this  action, 
and  now  is,  due  and  payable  by  the  defendant  to  the  plaintiffs 
Ha  such  executrices. 

The  plaintiffs  claim  £81. 

Statement  of  Defence. 
1.  The  defendant  does  not  admit  the  allegations  contained 
in  the  8rd  paragraph  of  the  statement  of  claim,  or  any  of 
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2.  Tlie  defendant  farther  denies  that  the  said  E.  S.  supplied 
and  fitted  to  the  defendant  a  j]:old  plate,  as  alleged  in  the  said 
P>rd  paragraph. 

3.  The  defendant  says  that  in  or  about  the  niontli  of r 

187 — ,  it  was  agreed  by  and  between  the  said  E.  S.  and  the 
defendant  that  the  said  E.  S.,  in  consideration  that  the  (fe- 
fendant  would  employ  him  as  his  dentist,  should  supply  the  de- 
fendant with  a  set  of  teeth  and  plate,  and  charge  the  defendant 
for  the  materials  only  ;  and  the  defendant  employed  the  said 
E.  S.  to  fit  liim  with  a  set  of  teeth  on  these  terms,  and  not 
otherwise. 

4.  The  defendant  farther  says  that  the  said  E.  S.  supplied 
a  certain  set  of  teeth  win'cli  were  not  i)roperly  fitted  and  were 
useless  to  the  defendant,  and  tliat  he  was  put  to  expense  in 
employing  another  dentist  to  fit  him  with  otlier  teeth  in  conse* 
(|uence  thereof. 

r».  The  defendant  farther  says  that  he  is  and  alwavs  was 
ready  to  pay  for  the  materials  used  by  the  said  E.  8.  as  ai«re- 
said  ;  and  the  defendant  has  paid  into  Court  the  sum  of  £\ 
and  says  that  the  said  sum  is  sufficient  to  satisfy  the  plaintir& 
clnim. 


Claim  l»y 
phjTsician 
for  balancf 
of  pur- 
chase- 
money  on 
sale  of 
practice. 


Action  hy  Medical  Man  for  Balance  of  PurcJiasc-mojicy  of  f^ 

Practice. 

1 .  The  j)laintiiF  is  a  medical  man,  who,  until  the  sale  of  hi* 
practice  hereafter  mentioned,  exercised  his  profession  at  S.,  in 
the  county  of . 


2.  The  defendant  is  also  a  medical  man. 
o.  By  an  agreement  dated  the day  of 


•,  1877,  tht> 


plaintiff  agreed  to  sell  to  the  defendant,  and  the  defendant 
agreed  to  buy  of  the  ])laintiff,  the  practice  aforesaid*  on  the 
terms  (among  others)  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  £150  as  purchase-money,  such  sum  to  be 
paid  when  the  defendant  should  have  been  elected  as  medical 
officer  to  the  TV.  Union,  that  appointment  at  the  date  of  the 
agreement  being  lield  by  the  plaintiff. 

4.  The  defendant  paid  to  the  plaintiff  £ r)0  as  a  deposit  and 
in  part  payment  of  the  aforesaid  sum  of  £150. 

5.  The  defendant  took  possessitm  of  the  said  practice  on  the 
day  of ,  1877,  and  was  duly  elected  as  medical  officer 
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of  the  W.  Union,  whereu|)on  the  balance  of  the  purchase-money  c'Uum  by 

became  payable  to  the  plaintiff*.  physician 

6.  The  defendant  refused  to  jmy  the  said  balance,  and  the  of  pur- 

isame  still  remains  unpaid.  cl^«»c- 

The  plaintiff  claims  £  1 00.  "i?°  of  ^"^ 

j»racticc. 


Misrepresentation  (a). 

And  sec  FiaiuL 

Action  for  Misrepresent  uuj  the  Value  of  a  Business  on  its  Sale, 


1.  In  or  alx>ut 


March,  1875,  the  defendant  caused  to  be 


iuserted  in  the  "  Daily  Telegi*aph  '*   newspaper  an  advertise- 


(a)  The  most  common  form  of  action  under  this  head  is  that  for  mis- 
leprese&tation  of  the  value  of  property  sold  to  the  plaintiff.  It  is  essen- 
tial to  maintain  the  action  that — 

1.  The  defendant  has  mode  a  statement  with  reference  to  tlic  subject- 
matter  of  the  sale  which  is  false  in  fact. 

2.  That  he  knew  it  to  be  false. 

H.  That  he  made  it  intending  to  influence  the  decibion  of  the  plaintiff. 

4.  That  the  plaintiff  believed  it,  and  acted  on  it,  or  in  other  wonls, 
that  he  was  thereby  induced  to  purchase,  &c. 

5.  That  the  plaintiff  was  thereby  damnified. 

In  Cornfoot  v.  F(nc1{f{ii  M.  &  W.  358),  it  was  held,  that  where  the  owner 
of  a  house  authorised  an  agent  to  let  it  without  telling  him  of  a  nuisance 
which  lowered  the  value  of  the  j)rcmise8,  and  the  agent,  in  answer  to  the 
plaintiff,  said  there  were  no  objeclions  to  it,  it  was  held  that  there  was 
no  frand  either  by  the  agent  or  his  principal  Wliere  an  agent  knowing 
that  timber  was  unsound  represented  it  fi»  sound,  but  his  principal  did 
not  know  of  the  defect,  the  Court  was  divided  as  to  tlie  responsibility  of 
the  latter  in  an  action  against  him.  (  Udel  v.  Atherton^  30  L.  J.  Kx.  337. 
And  sec  Archibald  v.  Jfmuth,  1  Ir.  K.  1  0.  L.  008,  C.  P.)  In  Wnght  v. 
Leonard,  30  L.  J.  C.  1*.  305,  the  Court  was  divided  iw  to  whether  defen- 
dant was  liable  for  a  false  representation  by  liis  wife. 

A  person  is  responsible  for  the  consequences  of  a  false  representation 
made  by  him  to  another  on  wliich  a  third  person  acts,  if  made  witli  the  in- 
tention that  such  third  person  shoidd  act  on  it,  and  the  injury  com- 
plained of  be  the  immediate  consequence  of  such  representation.  {Peek 
T.  Qurneyy  L.  R.  6H.  L.  377,  412,  i)erLoixi  Cairns.)  Where,  however,  the 
act  of  the  plaintiff  wliich  caused  him  the  injury  is  not  directly  induced 
bj  the  representation  of  the  defendant,  though  made  with  the  intention 
that  it  should  be  so  acted  on,  no  action  will  lie.  {lb.)  Thus,  though  the 
Ktatements  in  a  prospectus  were  knowingly  false,  and  caused  the  shares 
to  be  all  applied  for  and  allotted,  and  the  plaintiff  pm-chased  some  of 
them  in  the  market,  acting  on  the  statements  in  the  prospectus ;  held  he 
could  not  recover  from  the  defendants,  on  the  ground  that  he  did  not 
rocelTe  the  prospectus  from  them, and  could  not  therefore  treat  the  mlsre- 
jii^sentaiionsasmadepersonaUytohim.  {lb.)  It  is  not  very  easy  to  recon- 
<;ilc  ^B  decision  with  that  in  8coU  v.  Dixon,  29  L.  J.  EIx.  G2  n.,  where 
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ment,  in  which  he  offered  for  sale  the  lease,  fixtorcs,  fittings, 
goodwill,  and  stock-in-tnide  of  a  Imker's  shop  aiid  business,  and 
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the  directors  of  a  })aiik  who  knowingly  issnod  a  fal«e  report,  in  fonn 
addressed  to  tlie  sharcholder8,  but   intended  for  the  information  of 
jK-rsons  wishinj;  to  purchase  shares,  and  the  plaintiff,  throngh  a  bn»ker, 
obtained  a  coi)y  of  the  report,  were  hehl  liable  for  a  loss  Fnstained  by  the 
plaintiff  in  con6ec[uence  of  his  liaviDg  l)cen  induced  by  the  false  stattv 
ments  contained  in  the  reiwrt  to  puivhnse  shares.    The  only  gronml  of 
distinction  seems  to  be  that  the  information  in  tliis  case  was  more  or 
less  directly  communicated  to  the  plaintiffs.    See  n  distinction  bctwc-oi 
the  cases,  in  Prrk  v.  (rurn/^y,  *ujf^rii. 

A  class  of  actions  for  misrepresentation  which  have  come  very  mueh 
under  discussion  recently  hare  l>een  those  founded  on  fraudulent  pro- 
spectuses by  the  promoters  or  directors  of  companies.  Some  ca«s  of 
this  kind  have  just  been  referred  to.  A  leading  case  on  this  subject  is 
that  of  Ocrhard  v.  Jinttx,  22  L.  J.  Q.  B.  'MA,  in  which  it  was  laid  down 
that  false  statements  in  prospectuses,  &c.,  made  with  the  intention  that 
they  should  l)e  read  and  acted  on,  will,  if  so  read  and  acted  on.  entitles 
person  acting  on  them  to  sue  the  authors  of  such  statements  for  low 
occasioned  therebv.  (See  on  this  subject  Jth-htirdaon  v.  Sylceitt*r,L^. 
l>  Q.  B.  :U  :  CMn  v.  Thomson  f  TrKi<frr:t.  4  Maoq.  424  ;  Ciarkr  v.  Did' 
^ofi,  2S  L.  J.  C.  r.  225.) 

An  incorporate*!  company  is  liable  for  a  misrepresentation  of  an  agent 
acting  in  the  course  of  the  business  entmste<l  to  him.  (i/rtnnV/rv.JEW^/''* 
Joint  Stork  Jiank.  L.  K.  2  K.x.  2r);>,  Kx.  Ch.)  It  was  said  (not  decided) 
in  Addir  v.  Western  Jiank  of  SrotJand,  L.  R.  1  H.  L.  14,n  ir>8,  IfiZ.thai 
in  such  cases  only  the  a.L'ent  or  directors  who  made  the  false  statements 
could  be  made  liable,  and  not  the  company.  This  was  dissented  from  in 
Sirift  v.  Jen'Mt/nn/,  L.  H.  1>  Q.  B.  301,  312,  Kx.  Ch.,  per  Coleridpi'.  0. 1- 
And  see  Marhni  v.  Vommrrrial  Bank  of  Knr  Jirunxtrich,  L.  B.  *>  I'.'. 
ay4  ;  J/'O'otnt/t'y.  I)yn\  L.  B.  S  Q.  B.  141.) 

The  more  ((^mmon  f(>rm8  of  this  action  are,  those  for  misrepresen- 
tation of  the  value,  takings,  and  ]»rofits  of  a  business  on  the  soj*? 
thereof  by  the  vendor.  This  is  virtually  the  same  kind  of  action  a^tbfw? 
for  misrepresentations,  relating  to  the  p»»sition  of  com]»anies  in  whi«h 
shares  are  j)urchased. 

Another  form  of  the  action  is  that  for  misrepresentations  as  to  the  si- 
vency  and  pecuniary  ])08ition  of  a  person  to  whom  the  plaintiff, actin;i 
on  such  misrepresentations,  has  given  credit  and  so  suffered  a  Iosjs  l^i*' 
action  differs  from  other  actions  for  misrei>resentation  in  this,  that  ly 
tlic  9  Geo.  4,  c.  14,  s.  (J,  no  person  is  liable  to  be  sued  for  any  representa- 
tions as  to  another's  solvency,  Arc,  unless  such  representation  is  iu 
writing  and  signed  by  the  ])erson  s<»ught  to  be  made  liable.  A  repre- 
sentation respecting  the  credit  of  a  fimi  of  which  the  defendant  > 
partner  is  within  tliis  provision.  {Jhnni:r  v.  Strinhffn;  Vt^.C.^^) 
The  signature  of  an  agent  will  not  satisfy  this  se<*tion.  (iS/r(^  v.  ./'■w'- 
hurj/y  L.  K.  9  Q.  B.  244.)  And  one  partner  signing  in  the  name  and  by 
the  ex])ress  autlioiity  of  the  linn,  will  only  make  himself  liable.  (.V(/«»» 
V.  B  77///nw.f,  28  L.  T.  N.  S.  2:^2.)  'ITie  manager  of  a  banking  co-partmrr- 
ship  will  not  bind  the  co-partnership  by  his  signature.  (Sfriftv.  Jntithvry. 
Aitpra.) 

Tiic  misrepresentations  must  in  every  form  of  action  founde<l  thereon  be 
shown  to  have  materially  influenced  the  plaintiff.  {Moorf  v.  littrh' 
4  F.  &  F.  25H,  CM'.  Cockburn,  V.  J.)  But  the  fact  that  there  were  othty 
inducements  will  not  protect  a  defendant.  ( /  larhr  v.  JJixon.  28  L.  J.  t'J*- 
225.)  So  in  actions  for  misrepresenting  the  position  of  a  ])erson  to  whom 
credit  was  given,  where  there  was  a  written  and  signed  representation 
partly  on  which  and  partly  on  a  verbal  statement  the  plaintiff  act«U^ 
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described  the  same  as  aii  increasing  business,  and  doing  twelve  claim  for 
sacks  a  week.  The  advertisement  directed  application  for  par-  miflrepre- 
ticulare  to  be  made  to  X.  Y.  ^t^^^^'' 

2.  The  plaintiff  having  seen  the  advertisement  apphed  to  valiieofa 
X.  Y.,  who  placed  him  in  communication  with  the  defendant,  ^"^^°®*^' 
and  negotiations  ensued  between  the  plaintift'  and  the  defendant 

for  the  sale  to  the  plaintiff  of  tlic  defendant's  bakery  at  , 

with  the  lease,  fixtures,  fittings,  stock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negotiations  the  defendant  re- 
peatedly stated  to  the  plaintiff  that  the  business  was  a  steadily 
increasing  business,  and  that  it  was  a  business  doing  twelve 
sacks  a  week. 

4.  On  the  5th  April,  1875,  the  plaintiff,  believing  the  said 
statements  of  the  defendant  to  be  true,  agreed  to  purchase  the 
said  premises  from  the  defendant  for  £500,  and  paid  to  him  a 
deposit  of  £200  in  respect  of  the  piurchasc. 

5.  On  the  15th  April  the  purchase  was  completed,  an  assign- 
ment of  the  lease  executed,  and  the  balance  of  the  purchase- 
money  paid.  On  the  same  day  the  plaintiff  entered  into 
possession. 

C.  The  plaintiff  soon  afterwards  discovered  that  at  the  time 
of  the  negotiations  for  the  said  pm'chase  by  him  and  of  the 
said  agreement,  and  of  the  completion  thereof,  the  said  business 
was  and  had  long  been  a  declining  business  ;  and  at  each  of 
those  times,  and  for  a  long  time  before,  it  had  never  been  a 
business  of  moixj  than  eight  sacks  a  week.  And  the  said 
premises  were  not  of  the  value  of  £500,  or  of  any  saleable 
value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore 


action  was  held  maintainable.    {Tatton  v.  Wade,  25  lu  J.  C.  P.  240, 
Rx.  Cb.)     In  actions  for  misrepresentation,  on  the  sale  of  a  business,  it  is   Defence 
a  TCiy  common  line  of  defence  that  the  plaintifE  acted,  not  on  any  verbal  that  plain- 
representation  made  to  him,  but  on  an  examination  of  the  books  relating   tiff  relied 
to  it,  and  on  his  own  observation  and  examination.  on  his  own 

Measure  of  damagetf.']—  The  plaintiff  is  entitled  to  recover  damages  for   observa- 
any  injury  which  is  the  direct  and  natural  consequence  of  his  acting  on   tion. 
the  representations ;  as  where  a  vendor  of  cattle  represents  tliem  to  be  free   \|gns„j^  ^f 
from  disease,  and  the  vendee's  other  cattle  catch  the  disease  from  them,   /ij.,naces 
the  latter  can  in  this  action  recover  in  respect  of  the  loss  of  his  cattle  so  ^ 

caused.    {MulleU  v.  ^fa*on,  1..  K.  1  C.  P.  550.) 

Costs  incurred  upon  discovery  of  the  falsehood  of  the  representation  in 
order  to  reverse  the  consequences  thereof,  are  too  remote  to  be  recovered 
in  this  action.    (H^de  v.  Jinlmer,  18  L.  T.  N.  S.  293.) 
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CUimfor     mentioned  well  knowing  them  to  be  false,  and  frandolentlv, 
^vith  the  intention  of  iudacing  the  plaintiff  to  make  the  said 
rchase  on  the  faith  of  t 
The  plaintiffs  claim  £- 


muurepre- 

theTalneof  purchase  on  the  faith  of  them, 
a  bosiness. 


damages. 


Statfement 
of  defence. 


That 
plaintiff 
relied  on 
his  own 
investiga- 
tions. 


Statement  of  Defence. 

1.  The  defendant  sjiys  that  at  the  time  when  he  made  the 
rej)re8entations  mentioned  in  the  3rd  paragraph  of  the  state- 
ment of  claim,  and  throughout  the  whole  of  the  tninsaetiuns 
Ixjtweeu  the  plaintiff^  and  defendant,  and  do\\ii  to  the  comjJe- 
tion  of  the  purchase  and  the  roUnquishment  by  the  defendant 
of  the  said  shop  and  business  to  the  plaintiff,  the  said  business 
was  an  increasing  business,  and  was  a  business  doing  twelve 
sacks  a  week. 

'2,  The  defendant  denies  tlie  allegations  of  the  Gth  parajrrapli 
of  the  statement  of  claim. 

3.  The  defendant  repeateflly  during  the  negotiations  told  tin; 
plaintiff'  that  he  must  not  act  upon  any  statement  or  represen- 
tation of  his,  but  nuist  ascertain  for  himself  the  extent  and 
value  of  the  said  business.  And  tlie  defendant  handed  to  tk' 
] plaintiff*  for  this  purpose  \\\\  his  l)ooks,  showing  fully  and 
tnithfullv  tlie  details  of  the  said  business,  and  from  wbicli 
the  nature,  extent,  and  value  thereof  could  Ik*  fully  seen. 

4.  The  said  lK)oks  were  examined  fur  that  puqKH«e  by  ilie 
plaintiff^,  and  by  an  accountant  on  his  behalf  And  tlio  plaintiff 
made  the  ])urchase  in  reliance  upon  his  own  judgment,  and  the 
result  of  his  own  inquiries  and  investigations,  and  not  upon  any 
statement  or  representation  of  the  defendant. 


Claim  for 
fraudu- 
lently 
inducing 
plaintiff 
to  take 
worthless 
shares. 


Action  for  fraiiduJmil!/  inducinfj  ihc  Plaintiff  to  take  irorihlf^ 
Shares,  claiming  a  vetHrn  of  the  Mmwj  jtaid. 

1.  The  plaintiff*  is  a  gentleman  of  private  f(>rtune,  re:?idinj? 
at ,  in  the  county  of . 

2.  The  defendant  is  a  mining  engineer,  canying  on  business 

at  1, Buildings,  in  the  city  of  London.     The  defend;iiit 

also  acts  as  a  stock  and  share  broker,  but  is  not  a  member  of 
the  Stock  Exchange. 

3.  Previous  to  the  transaction  herein  mentioned,  the  plaintiff 
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Lad  consulted  the  defendant  on   divers  occasions  as  to  the  claim  for 

raakinjjr  of  investments  in   stocks  and  shares  of  public  com-  frau<l«- 

|)anies,   and  had    employed    him   to    make   for  him    sevenil  aucingtUe 

investments.  plaintiff 

to  take 

4.  The  defendant,  in  order  to  induce  the  plaintiff  to  take  worthless 
shares  in  a  certain  company,  called  the  B.  Colliery  Company,  "ihai-cs. 
Limited,  and  with   the  intention  of  fraudulently  procuring 

from   the  plaintiff  a  large  sum  of  money,  to  vdt  £ ,  for 

certain  worthless  shares  of  the  defendant  in  the  said  company, 
as  hereinafter  mentioned,  falsely  and  fraudulently  represented  to 
the  plaintiff  that  the  shai-es  of  the  said  company  had  been 
taken  up  very  rapidly,  that  they  were  of  great  value,  and  that 
the  said  colliery,  which  he  stated  he  had  jjersonally  visited  a 
few  days  before,  was  a  prosperous  concern. 

5.  The  said  representations  were  each  and  all  of  them  false, 
to  the  defendant's  knowledge. 

(J.  By  reason  of  the  premises  and  relyhig  on  the  truth  of  the 
said  representations,  the  plaintiff  was  induced  to  agree  to  take 
112  shares  in  the  said  company,  and  to  authorise  the  defendant 
to  procure  the  same  for  the  plaintiff,  which  the  defendant 
undertook  to  do.  The  shares  in  the  said  company  were  for 
£ each,  and  were  payable  in  full  upon  application. 

7.  The  defendant  thereupon  falsely  and  fraudulently,  and 
<»ontrary  to  his  duty  in  that  behalf,  caused  to  be  transferred  to 
the  plaintiff  112  shares  which  then  were  standing  in  the  name 
of  one  R.,  but  which  shai'es  had,  before  the  agreement  by  the 
2)laintiff  to  take  112  shares,  been  and  then  were  the  property  of 
the  defendant.  The  plaintiff*,  when  he  entered  into  the  said 
agreement,  and  when  the  said  shares  were  transfeiTed  to  him  in 
pursuance  thereof,  did  not  know  that  the  shares  so  sold  and 
transferred  to  him  had  been  and  were  the  property  of  the 
defendant.  If  he  had  known  this  he  would  not  have  taken 
them. 

8.  The  plaintiff  paid  for  the  said  shares  and   the  transler 

thereof  £ .   The  said  shares  were  then,  and  ever  since  have 

l)een  of  no  value  whatever. 

The  plaintiff  has,  by  reason  of  the  fraudulent  representations 
and  concealments  of  the  defendant  above  mentioned,  wholly  lost 

the  said  siun  of  £ ,  and  the  use  and  profit  of  the  same,  and 

lias  received  no  benefit  or  consideration  for  the  same. 
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The  plaintiff  claims  : — 

The  said  £ and  interest  from  the   Cth    day  of  De- 
cember, 1875,  until  payment  or  final  judgment. 


Claim  for 
misrepre- 
sentAtion 
in  fraudu- 
lent pro- 
ppectus. 


Act  Ion  fm'  Misrepresentation  mfravduUnt  Profpectus. 

1.  The  plaintiff  is  a  ^n  manufacturer  carrying  on  business 
in  Londcai,  and  the  defendant  was,  at  the  date  of  the  matters 
hereinafter  mentioned,  a  director  and  chairman  of  the  C.  C. 
Company,  Limited. 

2.  The  said  company  was  a  joint-stock  company  incorporated 
under  the  Companies  Acts,  18G2  and  18G7. 

8.  In  the  month  of  February,  187G,  the  defendant,  with  the 
intent  to  deceive  and  injure  the  plaintiff,  and  to  induce  the 
l)laintiff  and  others  to  Ixjlieve  that  the  said  company  was  in  a 
sound  condition  and  a  sate  investment  for  money,  and  to 
induce  the  plaintiff  and  others  to  apply  for  and  take  first 
mortgage  del)entures  in  the  said  company,  falsely  and  fraudu- 
lently issued  and  published  to  the  plaintiff  and  others  a  certain 
prosjKJctus,  and  thereby,  amongst  other  things,  falsely  and 
fraudulently  represented  to  the  plaintiff  that  the  said  debentures 
would  constitute  a  first  charge  upon  the  properties  and  profits 
of  the  said  company,  and  that  the  directors  of  the  said  coiuiwny 
had  every  confidence  in  offering  the  said  stock  as  a  S(>nml 
iuTcstnicnt,  amply  secured  and  producing  a  satisfactory  rate  i*: 
profit. 

4.  By  the  said  false  and  fraudulent  representation  the  plaintiff 
was  led  to  ])elieve  and  did  believe  that  the  said  compmy  was  in 
a  sound  condition  and  was  a  safe  investment  for  moiiev,  and 
to  apj)ly  for  debentures  Uy  the  value  of  £740  in  the  raid 
company. 

T).  The  plaintiff  applied  for  the  said  debentures,  and  he  paid 
for  the  same  the  sum  of  £740  to  the  said  company,  of  whicli 
£;570  was  paid  in  cash  and  £;37()  by  a  surrender,  by  tl\e  plain- 
tiff to  the  said  company,  of  forty-four  ordinar}'  sliares  and 
thirty  preference  shares  held  ])y  the  plaintiff  in  the  said  company- 

(>.  The  plaintiff  Siiys  that  the  defendant  by  the  said  repn^ 
sentations  deceived  and  defrauded  the  plaintiff  in  this,  that 
the  said  debentures  did  not  constitute  a  first  charge  upon  the 
projMirties  and  profits  of  the  undertiUcing,  and  that  the  directoi^ 
of  the  said  company  had  not  every  confidence  in  offering  the 


XUKBEPBESSHTATIOH.  44;^ 

said  stock  as,  and  tliat  the  same  was  not,  a  sound  invest-  claim  for 

ment,  and  was  not  amply  secured,  and  would  not  produce  miurepre- 

a  satisfactory  rate  of  profit,  all  of  which  the  defendant  well  ^''f^j^. 

knew.  lent  pro- 

7.  In  fact  the  Credit  Fonder  of  England,  Limited,  held  at  "P^*^ 
the  time  aforesaid  a  large  number  of  original  debentures  issued 

by  the  said  C.  C.  Company,  Limited,  and  also  the  title-deeds  of 
the  said  comjmny's  property,  as  the  defendant  well  knew. 

8.  The  Credit  Foncier  also,  as  the  defendant  well  knew,  held 
acceptances  of  tlie  said  company  to  a  large  amount,  and  a  large 
portion  of  the  pro^xjrty  of  the  company  as  security  for  the 
liabilities  of  the  said  company  to  the  Credit  Foncier  aforesaid. 

9.  The  said  company,  at  the  time  of  the  issuing  by  the 
defendant  of  the  prospectus  aforesaid,  was  in  fiict  insolvent, 
as  the  defendant  wx»ll  knew,  and  has  been  since  wound  up. 

10.  The  plaintift'  has  by  reason  of  the  premises  lost  the  value 
of  the  said  debentures  and  the  amoimt  which  he  paid  in  respect 
of  the  same,  and  was  and  is  otherwise  damnified. 

The  plaintiff  claims  : — 
(1.)  £1500  damages. 

(2.)  Such  further  or  other  relief  as  the  nature  of  the  case 
may  require. 


Statement  of  Defence. 

1.  The  defendant  denies  that  he,  with  the  hitent  mentioned  Defence. 
in  the  3rd  pjiragi'aph  of  the  statement  of  claim  or  othen\'ise, 
finaudulently  issued  or  published  to  the  plaintiff  the  said  i)ro- 
spectus  in  the  said  paragraph  mentioned. 

2.  At  the  time  mentioned  in  the  said  paragi^ph  of  the  said 
statement  of  claim  and  of  the  resolution  hereinafter  mentioned, 
the  plaintiff  was  a  shareholder  in  the  said  company,  and  at  an 
extraordinary  general  meeting  of  the  members  of  the  said  com- 
pany duly  convened  and  held,  it  had  been,  before  the  alleged 
committing  of  the  alleged  grievances,  resolved  that,  "  in 
addition  to  the  l)oiTowing  jKJwer  conferred  upon  the  directoi*s 
by  the  r>8rd  clause  of  the  Articles  of  Association,  the  directors, 
with  the  sanction  of  a  general  meeting,  may  from  time  to  time 
borrr»w  on  mortgage  of  the  ])roperty  of  the  said  company  or 
any  part  thereof  or  on  bond  or  debenture,  or  by  creation  and 
iflsue  of  debenture  stock  or  othen^ise,  sueli  sum  or  sums  of 
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Defence 
to  claim  for 
misrepre- 
nentatioii 
in  frandu- 
lent  pro- 

S]10CtUS. 


money  not  exceeding  £oO,00<),  as  they  might  see  fit,  and  upou 
such  tenns  and  conditions  in  regard  to  priorities,  rate  of  interert, 
])ricc  of  issue,  tuid  othenvise  as  they  might  from  time  to  time 
detennine." 

3.  After  the  passing  of  the  said  resohitiou  the  directors  uf 
the  said  comj)any,  in  accordance  with  the  powers  they  then 
]X)ssessed,  proposc^d  to  borrow  money  by  mortgage  del)entiii«J 
and  to  issue  the  said  prospectus  in  the  said  3rd  paragraph 
mentioned  with  reference  to  the  proposed  borrowing  and  issue 
of  the  said  debcntiu'es.    Tlie  prospectus  was  accordingly  issued 
and  circulated  amongst  tlie  shareholders,  and  was  delivered  to 
the  plaintiff  as  and  being  a  shareholder  in  the  said  company,  with 
full  notice  that  it  was  a  specimen  only  of  what  it  was  projxjsed 
to  issue  and  lay  befoi-e  the  public  at  large,  if  the  directors  ivM 
be  fortified  by  a  minimum  being  previously  subscribed  by  the 
shareholders,  and  was  delivered  to  and  received  by  the  plaintiff 
and  other  shai-eholders  to  enable  them  to  clearly  understand 
the  mode  in  which  it  was  proposed  that  the  said  l)oarcl  shcmld 
proceed,  and  with  notice  tliat  it  was  intended  to  be  read  in 
ccmnection  with  the  other  statements  of  the  directors  and  all 
other  documents  connected  with  the  said  company. 

4.  The  ])laintiff,  when  he  fii*Rt  received  or  saw  the  said  pro- 
spectus, had  full  notice  of  the  facts  stated  in  the  I'ud  and  ;lrd 
paragraphs  of  this  st^itement  of  defence. 

i).  By  the  said  prosiKJCtus  it  was  and  is  exi)ressly  stated,  iu<  the 
fact  was,  that  the  (d>ject  of  the  issue  of  tlie  siiid  delK^ntarfs  wiii? 
(amongst  other  tilings)  to  pay  off  an  issue  of  £iM^(K>0  jind 
other  obligations  which  the  plaintiff  then  well  knew  were  iind 
would  be  a  jn'ior  charge  upon  the  projx^rty  and  profits  <»f  tin' 
said  company.  The  defendant  at  the  time  of  the  issue  of  tk' 
Siiid  prospectus  l)elieved  that  all  the  statements  therein  o»n- 
tained  were  tnie. 

(1.  The  defendant  denies  that  by  the  said  alleged  reprejjenta- 
tions  in  the  statement  of  claim  mentioned  the  plaintiff  was  led 
to  or  did  in  fact  Ixdieve  that  the  sjiid  company  was  in  a  sound 
condition  or  a  safe  investment  for  money  or  to  aj^ply  f<»r  de- 
bentures in  the  said  company.  On  the  contrary,  the  phiintiff 
always  well  knew  the  state  and  condition  of  the  said  companv, 
and  before  and  at  the  time  when  he  first  receiveil  or  had  notice 
of  the  contents  of  the  said  prospectus  had  the  means  of  judging 
whether  it  was  or  was  not,  and  then  believed  that  it  was,  in  » 
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loniid  state  and  condition,  and  that  it  was  a  safe  investment  Defence  to 
for  monev,  and  snch  belief  was  in  no  manner  brou<rIit  about  by  claim  for 

. ,  .  a  "  .  misrepre- 

tlM?  said  prospectus.  sentaUon 

7.  The  defendant  denies  that  he  by  the  said  alleged  repre-  {"q^'*^^.^' 
Kntations  deceived  or  defrauded  the  plaintiff,  and  alleges  that  siiectuH. 

it  was  explained  at  the  said  meeting  hereinbefore  mentioned  that 
the  said  debentures  would  be  issued  sn])ject  to  a  ])revious  issue 
ftod  a  bill  of  sale,  and  it  was  explained  to  the  plaintiff  and  the 
laid  other  shareholders  at  a  certain  meeting  at  which  he  was 
present  how  this  priority  would  eventually  be  removed. 

8.  The  defendant  and  the  other  directors  of  the  said  company 
had  every  confidence  in  offering  the  said  8t<K^k,  and  believed 
that  the  same  was  a  sound  investment  and  amply  secured  and 
roald  produce  a  satisfactory  rate  of  profit.  All  the  statements 
contained  in  the  said  prospectus  were  true  in  sulistance  and  in 
fact.  If  they  were  not  so,  the  defendant  always  l)elieved 
them  to  be  so. 

0.  The  defendant  admits  the  allegations  contained  in  the 
(Ith  and  7th  paragraphs  of  the  said  statement  of  claim,  but 
says  that  the  defendant  always  well  knew  the  facts  therein 
mentioned. 

10.  If  the  said  company,  at  the  time  of  the  issuing  of  the 
said  prospectus,  was  in  fact  insolvent  (which  the  defendant  does 
not  admit),  the  plaintiff  had  full  notice  of  the  fact  when  he 
applied  for  the  said  delxjntures.  If  he  had  not  such  notice,  he 
could  by  the  exercise  of  reasonable  and  proper  care  have  ascer- 
tained it. 

11.  The  defendant  denies  that  the  plaintiff,  by  reason  of  the 
matters  complained  of,  has  been  or  is  injured  or  damnified  as, 
or  in  the  manner,  or  to  the  extent,  in  the  said  statement  of 
claim  alleged  or  at  all. 

Action  agaimt  Directors  of  a  Company  far  misrepresentation 
by  fraudulent  Prospectus  issued  hy  Public  Accountants 
with  Compani/s  Coynisaiwe, 

1.  The  plaintiff  resides  at  B.,  in  the  county  of  M.    The  Claim 

defendants  at  all  dates  and  times  material  to  this  pleading  ^Sectora 

were  the  directors  of  a  joint-stock  company  kiio^ni  as  the  on  fraudu- 

X.  Y.  Z.  Company.  i^- 
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<71aim 
iigainst 
directors 
of  com- 
jiany  for 
misreprc- 
Kcntation 
by  fraudu- 
lent pro- 
»<t)cctus. 


2.  On  the  1st  day  of  May,  1870,  Messrs.  A.  and  B.,  public 
accountants,  acting  as  agents  of  the  defendants,  sent  to  the 
plaintiff,  and  the  plaintiff  received,  a  prospectus  and  letter  re- 
lating to  an  issue  of  debentures  in  the  said  company. 

3.  The  said  prospectus  and  letter  were  issued  by  the  authorifj 
or  with  the  sanction  or  acquiescence  of  the  defendants. 

4.  The  plaintiff*,  believing  that  the  information  contained  in 
the  said  letter  and  prosjxjctus  was  true,  and  acting  enb'relj 
upon  the  faith  of  the  statements  therein  contained,  subscribed 
for  and  took  twelve  of  the  said  debentures,  and  paid  the  moneys 

payable  in  respect  thereof,  namely  the  sum  of  £ .    The 

plaintiff's  application  was  accepted,  and  the  said  twelve  de- 
bentures were  issued  and  allotted  to  him  by  the  defendants. 

5.  The  plaintiff  has  since  ascertained  that  the  folloT^iiig 
statements  contained  in  the  said  letter  and  prospectus  were  and 
are  false  and  calculated  to  mislead  and  deceive  the  plaintiff, 
and  the  plaintiff  alleges  that  the  defendants  falsely  and  ftaudn- 
lently  made  the  said  statements  to  liim,  although  they  well 
knew  tliat  the  same  were  false,  with  the  intention  to  induce 
him  to  subscribe  for  and  take  the  said  debentui-es  on  the  faith 
of  them.  The  following  arc  the  false  statements  above 
refciTed  to  : — 

[^Here  follow  the  false  statements.^ 


C).  The  said  debentures  so  bought  by  the  defendant,  upon 
the  faith  of  the  representations  aforesaid,  are  altogether  worth- 
less, and  the  plaintiff  has  entirely  lost  the  simis  of  money  which 
he  paid  in  respect  of  them. 

The  plaintiff  claims  the  said  sum  of  £ . 


Claim  for 

inisrcprc- 

ucntation 

of  tho 

solvency 

of  a  third 

person. 


Action  for  Misrepresentatmi  as  to  the  Solvency  of  another 

Person, 

1 .  The  plaintiffs  are  corn  merchants  carrying  on  business  at 
B.,  and  the  defendant  C.  W.  is  the  manager  of  the  8.  branch 
of  the  G.  bank. 

2.  In  the  month  of ,  18 — ,  the  plaintiffs,  tlnrongfa  their 

bankers  S.  &  Co.,  caused  a  letter  to  be  written  and  sent  to  the 
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<jr.  bank,  which  said  letter  was  in  the  words  and  figures  follow-  claim  for 
inc:,  or  to  the  following  eflTect : —  misrepre- 

°  °  sentation 

*'  TPrirnIp  "1  of  solvency 

L^  luuie.^  of  third 

"  S.  Bank,  B.,  18 — .       i)er8on. 
**  We  shall  feel  obliged  by  your  favouring  us  Anth  your  con- 
tidential  opinion  as  to  the  general  character  and  responsibility 

in  the  way  of  business  of  J.  F.,  of to   the  extent  of 

£1000  to  £2000." 

3.  In  answer  to  the  said  letter,  the  defendant,  intending 

tliereby  to  deceive  the  plaintiffs  and  to  induce  them  to  give 

credit  to  the  said  J.  F.,  \vrote  and  signed  and  then  sent  to  the 

said  S.   &  Co.  a  letter  which  was  in  the  words  and  figures 

i'ollowing : — 

"  \_Cmifidentmh'\ 

"  G.  Bank,  S. 

"  For  your  private  use,  and  without  responsibility  on  the  part 

of  this  bank  or  the  manager. 

"  S.  &  Co.,  B. 

"Gentlemen, — The  person  you  inquire  about  is  respectable 

and  doing  a  good  business,  and  we  consider  his  means  are  suffi- 

•cient  for  his  requirements  in  trade.     The  amount  you  state 

(£2000)  seems  rather  large  for  a  single  transaction.    We  are 

yours  obediently.  "  C.  W., 

"  Manager  r 

4.  At  the  time  when  the  said  reply  was  so  written  and  sent 
l)y  the  defendant,  the  said  J.  F.  was  insolvent  and  totally  unable 
to  carry  on  his  trade  as  a  miller,  as  the  defendant  well  knew, 
^nd  his  debts  and  liabilities  amounted  to  more  than  £1000 
beyond  his  assets,  which  was  also  well  known  to  the  defendant. 

5.  In  consequence  of  the  said  reply,  the  plaintiffs  were 
induced  to  sell  and  deliver  to  the  said  J.  F.  goods  on  credit ; 

wvA  in  the  month  of ,  18 — ,  the  said  J.  F.  was  indebted 

to  the  plaintiffs  in  respect  of  such  goods  in  the  sum  of  £818. 

f).  In  the  month  of ,  18 — ,  the  said  J.  F.  filed  a  peti- 
tion for  liquidating  his  affairs  by  arrangement  or  composition, 
5ind  the  plaintiffs  have  lost  £780  of  the  said  sum  of  £818  so 
due  and  owing  to  them  as  aforesaid. 

The  plaintiffs  claim  £780,  with  interest  thereon  from 

until  payment. 
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Mines. 


Mines. 
See  Lafidlord  and  Tenant 


Mis- 

chievon«i 

aniinaK. 


Mischievous   Animals. 

See  Ferociovs  Animals. 


Claim  for 
money 
lent  ami 
interest. 


Money  (a). 

Claim  for  Monpy  lent  and  Interest, 

1.  At  various  dates  between  the  Ist  of  July  and  the  Ist 
Octolx^r,  1874,  the  plaintiff  lent  to  the  defendant  sums  of 
moncv  amountinj^  in  the  whole  to  .-El^O. 


]Moiie.viJfii<l 
to  nse  of 
plaintiff. 


Kefjuest 
mu8t  1<* 
provjMl, 
excejit 
when* 
plaintiff 
conipel!e«f 
to  i>ay. 


When 

request 

implied. 


(a)  The  actions  comintj  under  the  he.id  of  money  arc  : — 

1.  For  money  paid  to  tlie  use  of  the  plaintiff  at  his  request. 

L>.  For  money  lent  by  the  plaintiff  to  the  defendant. 

:{.  For  money  had  and  rci!eived  by  the  defendant  for  or  on  behalf  of 
the  plaintiff. 

Moiu If  jtahl  to  the  kkc  of  fhr  jthiintiff.] — To  maintain  this  action  the 
followinfi;  conditions  are  necessary,  viz. — (a)  That  the  money  was  paid 
]»y  the  plaintiff  ;  {b)  That  it  wa>  paid  at  the  request  of  the  defendant. 
To  support  the  first  of  these  it  is  necessary  to  show  that  moitry'm 
])aid,  unless  where  stock  (JLorord  v.  Danhtm/,  2  C.  B.  803),  or  a  Wllor 
note  (Barcl^j/ V,  (JoocJty  2  Esp.  571)  is  taken  as  equivalent  to  money. 
It  must  also  appear  that  the  monev  paid  was  the  plaintiff's.  (Se^ 
Moorr  V.  Pijrhe,  11  East,  52  ;  lyj-aU  v.  Partritlge.  8  T.  R.  308.) 

A  recpiest  must  be  prr)ved.  even  where  the  plaintiff  has  paid  a  debt 
due  by  tlic  defendant.  {Stohn  v.  />7?va,  1  T.  K.  20.)  But  a  legal  obli- 
cration  to  pay  another's  debt,  as  in  the  case  of  a  surety,  dispenses  with 
an  express  request.  (See  Johnson  v.  Ji.  Mall  IMcM  Co,,  L.  R.  3C.  P. 
i>8.)  On  this  principle  an  accommodation  acceptor  who  is  soed  in 
default  of  payment  by  the  drawer  may  recover  from  the  latter  the 
amount  of  the  bill  paid  by  him  (Drirrr'y.  Burton,  21  L.  J.  Q.  B.  157): 
nlit/riilui  paid  it  voluntarily.  (SHffh  v.  SUiyhy  5  Ex.  C14.)  Mhc 
defends  the  action  at  the  request  of  the  drawer,  he  may  recover  thccoffc^ 
{(larrard  v.  Cottrdl,  10  Q.  B.  679.)  And  such  request  is  impUed. 
{Stratton  v.  Matliewit,  3  Ex.  48.) 

Where  the  plaintiff  paid  the  funeral  expenses  of  the  defendant's  wife, 
who  was  living  apart  from  him  at  her  death,  which  took  place  in  the 
plaintiff's  house,  he  was  held  entitled  to  recover,  though  he  knew  where 
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2.  Such  loans  were  made  on  the  terms  that  the  defendant  ^^"^  j^^ 
should  repay  the  same  by  the  Ist  of   October,   1875,  and 
should  pay  interest  thereon  after  the  rate  of  15  per  cent,  per 

to  find  the  defendant,  and  did  not  apply  to  him.    {Bra<Uhaw  v.  Beard ^ 
31  L.  J.  C.  P.  27.S.) 

If  the  plaintijS  aUows  goods  to  remain  on  the  defendant's  premises 
with  his  knowledge  hot  without  his  express  request  until  rent  has 
becumc  due,  and  the  landlord  has  distrained,  the  plaintiff  cannot  recover 
bom.  the  defendant  money  paid  by  him  to  pay  out  the  distress. 

An  original  lessee  may  recover  in  this  action  money  paid  by  him  for  Leasee  may 
breaches  of  covenant  by  the  assignee,  on  the  implied  or  express  promise  recover 
or  covenant  to  indemnify  {Jfonle  v.  Garrett ^  L.  R.  5  Ex.  132  ;  aff.  Ex.   money 
Ch.  L.  R.  7  Ex.  101.    See  also  Boberts  v.  Cr(ywe,  L.  R.  7  C.  P.  686,  per  paid  for 
WiUes,  J. ;  and  Qmeh  v.  Tregonning,  L.  R.  7  Ex.  88.)    As  to  costs  paid   breaches 
in  action  on  such  breaches,  see  Howard  v.  Loveffrove,  L.  R.  6  Ex.  43.  of  cove- 

If  a  person  is  compelled  to  pay  money  in  consequence  of  his  own   nant  by 
neglect  or  breach  of  duty,  though  it  may  be  for  the  benefit  of  another,  assignee  of 
it  cannot  be  recovered  from  the  latter.    (Pitcher  v.  Bailey,  8  East,   the  term. 
171.) 

If  there  has  been  an  express  request  to  pay,  the  plaintiff  may  recover, 
though  the  debt  was  one  which  could  not  have  been  enforced,  such  as  a 
wager  (^Knight  v.  ChatnberSj  24  L.  J.  C.  P.  121),  or  a  time  bargain.  (Bote- 
warme  y.  Billing,  33  L.  J.  C.  P.  55.)  A  subsequent  assent  to  the  payment 
win  be  evidence  of  a  previous  request.    (1  Wms.  Saund.  264,  b  (2).) 

Memeg  ^m^.]— The  plaintiff  must  i^ow  that  the  money  was  lent  and 
not  repaid.     The  mere  payment  of  money  to  the  defendant  is  not  Mert  pay- 
evidence  of  a  loan,  as  the  presumption  is  that  it  was  in  payment  of  a  meut  of 
dd>t.    ( Welch  V.  8eahom,  1  Stark.  474.)    But  if  the  plaintiff  can  show  money  not 
any  transactions  from  which  the  loan  may  be  inferred,  or  an  application   evidence 
^  a  loan  at  the  time,  this,  coupled  with  payment,  will  be  evidence  of  a  of  a  loan. 
loan.     i^Carg  v.  GerriMh,  4  Esp.  9.)    Where  money  is  advanced  by  A.  to 

B.  as  a  gift,  B.*8  assent  will  be  assumed,  but  if  B.  declines  to  accept  it 
except  as  a  loan,  the  advance  is  then  a  loan.    {HiU  v.  WiUon,  L.  R.  8 

Ch.  888.)  Where  A.,  at  the  request  of  B.,  agreed  to  lend  C.  money  on  D.'s   What  is 
guarantee,  and  did  so,  receiving  the  following  memorandum,  signed  by  evidence 

C.  and  D.,  *•  We  jointly  and  severally  owe  you  £60,"  it  was  held  that   of  a  Joan. 
there  was  evidence  of  a  loan.    (Buck  v.  Ilurgt,  L.  R.  1  C.  P.  2U7.) 

JtfSMMy  had  and  received  far  plamtiff.']-^The  plaintiff  must  show  that 
mtmep  was  received  by  the  defendant,  and  that  it  was  received  by  him 
on  account  of  the  plaintiff.  The  action  will  not  lie  to  recover  a  bank 
Bote  against  the  Jinder  thereof,  it  not  having  been  received  (Chitty  on 
BOIa,  9tfa  ed.,  524)  ;  a//f^  if  cashed.    (Bf,) 

An  auctioneer  is  the  agent  of  both  parties,  and  a  deposit  on  a  sale  that 
goes  off  may  be  recovered  from  him  as  money  received  to  the  plaintiff's 
vat.  Where  a  deposit  is  paid  to  the  vendor's  solicitor,  the  vendor  may 
reeorer  it  before  the  question  of  title  is  settled.    (Edgell  v.  Day,  L.  R.  1 

a  p.  80.) 

^pofits  made  by  an  agent  in  the  course  of  his  employment  belong 
abadlntely  to  the  principal,  who  may  recover  them  as  money  received  to 
the  nae  of  the  plaintiff.    (Morison  v.  Thompton,  L.  R.  9  Q.  B.  480.) 

Where  an  agent  receives  money  to  pay  over  to  a  third  person,  though  Person 

he  ainents  to  hold  it  for  that  purpose,  it  cannot  be  recovered  from  him  to  whom 

hj  snch  third  person  until  he  has  entered  into  a  binding  agreement  to  money  is 

hicM  it  to  his  nse  or  communicates  the  fact  to  the  third  person.    {Baron  paid  for 

T.  Iltuhand,  4  B.  &  Ad.  611 ;  Lilly  v.  Jlays,  5  Ad.  &  E.  548.)    The  holder  another  not 

of  a  bill  cannot  sue  the  acceptor's  banker  for  the  amount  of  the  bill  put  liable  to 

iato  the  hanker*0  hands  to  pay  the  bUl.    {JSiU  v.  Boyds,  L.  R.  8  Eq.  290.)  that  other 
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Claim  for 
money  lent. 

till  he  bas 
agreed 
with  him 
to  hold  the 
money  to 
his  use. 

Money  re- 
coverable 
on  a  total 
failure  of 
considera- 
tion. 

Money  paid 
under  mis- 
take  of  law 
not  re- 
coverable. 

AliUr, 
where  mis- 
take bas 
to  facts. 


Money  ob- 
tained by 
fraud  re- 
coverable. 


But  the 
fraud,  &c., 
must  be  at 
once  repu- 
diated. 


Money 
extoi-ted 
may  be 
recovered. 


annnm.  Particulars  have  been  delivered  to  the  defendant 
showing  the  sums  lent,  and  when,  and  how  much  is  due  in 
respect  of  interest  on  each  of  the  said  loans. 


In  cases  of  a  total  failure  of  consideration  this  action  lies  to  recover 
money  paid  on  such  consideration.  Bat  where  A.  conveyed  land  to  B^ 
and  A.  covenanta  for  title,  and  B.  is  evicted  owing  to  A.*b  want  of  title, 
A.  cannot  sue  B.  for  money  had  and  received,  bat  can  sne  him  <m 
his  covenant.  (Clair  v.  Lamb,  L.  R.  10  C.  P.  334.)  If  Uie  considenitioD 
has  only  partially  failed,  the  money  cannot  be  recovezed.  As  where  a 
premium  is  paid  for  instructing  an  apprentice  for  seven  years,  and 
the  master  dies  at  the  end  of  the  first  year,  no  part  of  the  premiom  is 
recoverable  from  the  perponal  representative  of  the  master.  (  MliiMtiip 
V.  Hvgh^s,  L.  R.  G  C.  i\  78.) 

Money  paid  under  mistake  of  law  cannot  be  recovered  back.  (Pkittr. 
JBromagt,  24  L.  J.  Ex.  63 ;  Barh(T  v.  PoH,  28  L.  J.  Ex.  381.)  Bot 
money  paid  nnder  a  mistake  of  facts,  which  the  party  receiving  has  no 
claim  in  conscience  to  retain,  can  be  recovered,  thongh  the  plaintif 
might  have  learned  the  real  facts  on  inquiry.  {Milne*  v.  Duncaf^  6  B.  4 
C.  671  ;  LvcM  v.  Worncick,  1  M.  &  Rob.  293 ;  Kully  v.  Solari,  9  M.  i 
W.  54.)  Semble,  before  commencing  an  action  a  notice  of  the  naitike 
should  be  given  to,  and  demand  of  the  money  made  of,  the  defendaot. 
Frecntan  v.  Jeffries^  L.  R.  4  Ex.  189.)  If  a  person  voluntarily  waives  all 
inquiry  into  the  truth,  or  pays  the  money  with  a  full  knowledge  of  the 
facts,  he  cannot  recover  it.  {Ktlltj  v.  Solaris  tnpra  ;  Vintr  v.  Utwkiu, 
23  L.  J.  Ex.  38.) 

Where  bankers  cash  a  customcr*s  cheque,  and  afterwards  discover  that 
they  have  no  assets  of  his,  they  cannot  recover  the  money  back  from  the 
person  to  whom  they  paid  it.  (Chamber^t  v.  Miller,  32  L,  J.  C.  P.  3i'; 
and  see  Pollard  v.  Jiank  of  England,  L.  R.  6  Q.  B.  623.) 

Money  obtained  by  fraud  may  be  recovered  as  money  had  and  KceiTed. 
but  it  cannot  be  recovered  after  it  passes  into  the  hands  of  a  person  who 
takes  it  bona  jidv  and  for  value.  (  Wat  ton,  v.  Ruatll^  34  L.  J.  Q.  B.  uS. 
Ex.  Ch.) 

A  person  who  seeks  to  recover  the  amount  paid  on  shares  which  he 
has  been  fraudulently  induced  to  accept,  must  do  so  while  he  is  iu  a 
position  to  put  both  parties  in  statu  quo.  He  cannot  do  so  if  he  ha* 
receive<l  dividends,  and  has  permitted  the  company  to  be  incorponteJ. 
(Addie  v.  Wc/ttern  Bank  of  Scotia  nd^  L.  R.  1  H.  L.  Sc.  145,  165);  but  he 
may  sue  for  damages  for  the  fraud.  {Ih)  If  the  allottee  of  shares  hai^ 
repudiated  them  on  the  ground  of  fraud,  and  his  name  has  been  remoyed 
from  the  registry,  the  sums  paid  on  the  shares  may  be  recoverwl  by  him. 
Hhip  V.  Crosjtkill,  L.  R.  10  Eq.  73  ;  Askcw's  Catr,  L.  R.  9  Ch.  664. 

Where  a  cheque  was  stolen  during  its  transmission,  and  the  thief  forged 
an  indorsement  of  the  name  of  the  payee  to  C.  a  person  ignorant  of 
the  theft,  to  whom,  on  presenting  it,  the  amount  of  it  was  paid,  hel<l 
that  the  payee  might  waive  the  tort  and  recover  the  amount  of  it  from  C. 
as  money  had  and  received. 

A  person  who  involuntarily  pays  money,  which  he  is  not  liable  to  pay- 
in  order  to  recover  possession  of  his  property  or  prevent  some  injniv 
being  done  to  the  plaintiff  or  his  firm,  may  recover  it  back.  (See  KiM 
V.  Wood,  L.  R.  6  Ex.  243.)  So  where  a  party  to  a  reference  has  been 
obliged  to  pay  an  exorbitant  fee  to  take  up  the  award  {JRoherts  v.  Mer* 
hardt,  28  L.  J.  C.  P.  74,  Ex.),  or  where  a  public  officer  demands  an  ex- 
cessive fee.  {Steele  v.  mUianut,  22  L.  J.  Ex.  225  ;  Dew  v.  jParmmij  i  B. 
k,  A.  562. )  So  where  a  railway  company  refuses  to  deliver  goods  ontil 
payment  of  an  unauthorized  charge  for  carriage.  (Sutton  v.  O,  W,  Bf.  O^f 
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8.  All  times  have  elapaed  and  things  happened  necessary  to  ^^^^^^  ^<^ 
entitle  the  plaintiff  to  be  paid  the  said  sums^  yet  the  defendant  ^^  ^^ 
has  not  paid  the  same  or  any  part  thereof. 

The  plaintiff  claims  : — 

(1.)  £150  in  respect  of  principal. 

(2.)  £87  in  respect  of  interest. 

Cbum  by  PlamUffa  m  ^  AlUrnativefor  Motiey  lent  and  on 

an  Accmtnt  stated. 

1.  Between  the  28rd  of  November,  1870,  and  the  commence-  Another 
ment  of  this  action,  the  plaintiflfe  from  time  to  time  lent  to  the  ^^  ^°^ 
defendant  moneys  amounting  to  £108  15^.  0^.,  and  paid  for  the  lent,  set- 
defendant  from  time  to  time  at  his  request  sums  amounting  to  ^j^^^ 
£78  17«.  9rf.,  the  particulars  whereof  are  as  follow  : —  case. 

1870,  Nov.  24th    .        Cash  lent  .     .  £80    0    0 

i>0    0    0 


f»        »f 


25th  •.  ditto 

1874,  Jan.  15th    .  ditto 

„        „    17th    .  ditto 

y,     Aug.  6th    .  ditto 

„     Oct.  20th    .  ditto 


3  (5    8 

4  0  0 
9  12  0 
COO 

1874  to  1876,  Cash  lent  in  various  small  sums    85  16    4 


£108  15    0 


1872,  July  Slst.  Paid  Messrs.  Samuel  Bros. 

„     Nov.  20th    .      ditto    . 
1874,  April  21st    .      ditto 
1875  and  1876    .      ditto    . 
1871    to    1876.  Paid  Messrs.  Kent  Bros. 


£6  14 

0 

8  12 

6 

9  13 

0 

30    5 

6 

23  12 

9 

78  17     9 


L.  B.  4  H.  L.  226;  Baxendale  v.  L.  4'  S,  W,  My.  Co,,  Ij.  R.  1  Ex.  137.) 
So  if  a  sheriff  obtain  payment  by  wrongful  seizore  and  threat  to  sell 
goods  not  liable  to  the  execntion.     ( Valpy  v.  Manley,  1  G.  B.  694. ) 

Wheie  a  person  pays  money  for  the  recovery  of  which  an  action  is 
bsoos^t,  even  without  prejudice,  he  cannot  recover  it,  though  the  action 
wao  not irdl  founded.  {Brown  v.  McKinally,  1  Esp.  279. )  So  if  the  money   Money 
haa  been  regularly  recovered  under  legal  process.    (^Handet  v.  Hfchard*   obtained 
som^  9  Bing.  644.)    Even  though  recovered  after  judgment  by  a  writ   under  legal 
fnadfilentiy  issued  to  levy  a  sum  already  paid  by  the  judgment  debtor,   process 
ilM  MMma  t.  Grace,  10  Q.  B.  152.)  cannot  be 

G  o  2  recovered. 
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2.  The  plaintilb  will  in  the  altenmtire,  if  neoemzy,  ^Oe^ 
that  £85  1C«.  dd.  of  the  said  money  was  lent  to  the  defendant 
lot,  Kt.  by  the  plaintiff  M.  B.,  and  £22  18#.  Sd.  hj  the  plaintiff  J.  R^ 
]^JrnMii^   ^^^  ^^^^  ^^  whole  of  the  £78  17 s.  9d.  waa  paid  hy  the  jdaintilf 


J.  R.  for  the  defendant  at  hia  request. 

r>.  The  plaintiffs  will  fhrther,  if  neoesBaij,  allege  that  on  the 

15th  of  March,  1875,  the  plaintifb  and  the  defoidant  met  and 

An  acoooni  went  through  the  various  items  of  the  accounta  aet  out  in  the  Ist 

"^^^         paragraph,  and  that  on  that  day  an  aooount  waa  duly  settled 

between  the  parties,  showing  a  balance  of  £187  12s.  9dL  doe 

to  the  plaintiffs. 

The  plaintiffs  and  each  of  them  daim  £187  12«.  dd^ud 
interest  thereon  tiU  judgment. 

Statement  of  Defence. 

Defence.  1.  The  defendant  denies  that  the  plaintiff  or  either  of  the% 

ever  lent  to  him  or  paid  for  him  at  his  request  any  of  the  mm 
of  money  mentioned  in  the  statement  of  claim,  or  any  part  of 
the  said  sums. 

2.  The  defendant  says  that  the  said  sums  of  money  alleged  to 
have  been  lent  to  him  by  the  plaintiffs,  or  any  of  them,  were  all 
given  to  him  by  the  plaintiffs,  or  one  of  them,  in  part  payment 
of  various  services  rendered  by  him  to  the  plaintiff,  at  various 
times  between  December,  18G7,  and  July,  1876,  in  the  capacitr 
of  secretary  and  otherwise  to  the  plaintiffs,  and  secretaiy  and 
manager  of  various  companies  started  by  them,  and  that  the 
said  sums  of  money  alleged  to  have  been  paid  by  the  plaintifi 
or  one  of  them,  for  the  defendant  at  his  request  were  all  paid 
by  the  plaintiffs,  or  one  of  them,  for  clothes  supplied  to  the 
defendant  by  thedesire  and  at  the  expense  of  the  plaintiffi  in 
further  part  payment  of  the  said  services,  and  in  order  that  the 
defendant  might  supjwrt  his  character  of  secretary  or  manager 
as  aforesaid  by  appearing  well  and  respectably  dressed  in  pnhlic. 

8.  The  defendant  further  says  that  if  he  was  at  an;  time 
previous  to  the  end  of  the  year  1878  indebted  to  the  plaintift 
in  any  sums  of  money,  he  at  the  end  of  that  year  satisfied  and 
discharged  all  claims  of  theirs  in  respect  of  any  such  soma  of 
money  by  payment. 

4.  The  defendant  denies  that  any  accounts  were  ever  stated 
between  the  defendant  and  the  plaintiffs,  or  either  of  them 
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regarding  the  said  snms  of  money  alleged  in  the  statement  of  I>efeiioe  to 
claim  to  be  due  from  the  defendant  to  the  plaintiffe,  or  one  nioiieylent. 
of  them. 


Clam  by  Master  of  a  Skip  against  Oumers  for  Money  expended 

in  repairing^  Ac.y  the  Ship, 

1.  The  plaintiff  is  a  master  mariner.    The  defendants  are  Claim  by 
shipowners  in  the  city  of  London.  f^^^^ 

2.  On  the  28th  of  October,  1874,  the  plaintiff  was  engaged  expended 
by  defendants   as  captain  of  the  ship  "0.,"  then  about  to  o"*l^«»'^P- 
proceed  to  Brisbane,  Australia,  with  emigrants.     The  plaintiff 

sailed  in  command  of  the  said  ship  to  Brisbane. 

8.  From  Brisbane  plaintiff  went  in  the  said  ship  to  New- 
castle, New  South  Wales.  While  there,  the  metal  on  the  ship's 
bottom  was  found  to  be  in  bad  condition,  and  the  plaintiff  in  die 
interest  of  the  defendants  was  compelled  to  have  it  repaired. 

4.  The  plaintiff  then  proceeded  to  Hong  Kong,  where  the  said 
ship  was  remetalled  by  requirement  of  the  local  surveyor,  and 
by  the  defendants'  direction  and  authority. 

5.  The  plaintiff  next  proceeded  from  Hong  Kong  to  San 
Francisco,  and  encountering  heavy  weather  on  the  voyage,  was 
compelled  to  have  the  said  ship  repaired  at  San  Francisco. 

6.  From  San  Francisco  the  plaintiff  proceeded  to  Melbourne, 
where,  by  defendants'  authority,  the  plaintiff  accepted  an  offer 
to  charter  the  said  ship  to  London  for  £2600.  After  the  cargo 
liad  been  partly  loaded  under  the  said  charterparty,  the  decks 
of  the  said  ship  were  condemned  by  the  local  surveyors. 
The  plaintiff  telegraphed  to  the  defendants  for  instructions,  but 
receiving  none  for  six  weeks,  ordered  the  needfrd  repairs  to  be 
•done  to  the  said  ship. 

7.  The  plaintiff  was  consequently  compelled  to  expend  much 
money  in  and  about  the  said  repairs,  and  for  other  necessary 
things  and  otherwise  on  account  of  the  said  ship,  and  of  the 
defendants  as  owners  thereof. 

8.  The  plaintiff  was  also  entitled  to  wages  at  £200  per  year, 
and  to  allowances  as  captain  of  the  said  ship.  Full  accounts 
of  all  the  sums  to  which  the  plaintiff  is  entitled  in  respect  of 
the  matters  alleged  in  the  4th,  5th,  6th,  7th,  and  8th  para- 
graphs, have  been  supplied  to  the  defendants. 
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Claim  for 
money  ex- 
pended on 
repair  of 
a  ship. 


Claim  for 
money 
obtained 
by  fiilae 
accounts. 


9.  Tet  the  defendants  have  not  paid  the  monicB  due  by  them 
to  the  plaintiff,  or  any  part  thereof. 
The  plaintiffs  claim  : — 
(1.)  £800. 
(2.)  Such  further  and  other  relief,  &c. 

Action  to  recover  Manet/  impraperhj  obtamed  by  Means  of 

false  Accounts. 

1.  The  plaintiffs  are  [a  Water  Company  at  M.,  hsmg 
extensive  waterworks,  mains,  and  other  matters  and  things  in- 
cident to  the  business  of  water  supply. 

2.  The  defendants  are  engineers  carrying  on  bosmeas  at  — , 
under  the  style  or  firm  of  J.  Q.  &  Son. 

8.  For  many  years  prior  to  and  untQ  July,  1876,  the 
defendant  J.  Q.  the  elder  was  employed  by  the  piaintafi  in 
their  service  as  their  engineer,  and  in  the  snperintendeDce  and 
management  of  their  said  works,  mains,  and  premises.  In  or 
about  the  year  1869  the  defendant  J.  Q.  the  younger  entered 
the  service  of  the  plaintiff,  and  was  then  appointed  bj  the 
plaintiffs  to  asslBt  the  defendant  J.  Q.  the  elder  in  his  nid 
employment. 

4.  It  was  the  business  and  duty  of  the  defendants  in  the  cooibc 
of  their  employment  to  make  vurions  payments  on  behalf  of  the 
plaintiffs,  and  to  render  to  the  plaintiffs  true  and  just  acooonts 
of  the  said  payments,  and  on  the  fiaith  of  such  accounts  8o 
rendered  the  plaintiffs  from  time  to  time  settled  with  the 
defendants,  and  paid  and  allowed  to  them  the  sums  shown  by 
the  said  accounts  as  having  been  paid  on  behalf  of  the 
plaintiffs. 

5.  The  defendants  at  various  times  rendered  accounts  to  tbe 
plaintiffs,  purporting  to  be  accounts  rendered  in  pursuance  rf 
their  duty  mentioned  in  the  last  paragraph,  which  acooimtft 
purported  to  show  large  sums  of  money  to  have  been  paid  by 
the  defendants  on  behalf  of  the  plaintiffs  for  the  removal  of 
ashes,  and  for  candles  and  coals,  and  for  survey  of  their  distriet^ 
and  also  sums  amounting  in  the  whole  to  £5  per  week  for  a 
long  period,  represented  in  the  said  accounts  to  have  been  paid 
to  workmen  and  others  on  behalf  of  the  plaintiffs,  none  of  whiti 
said  sums  of  money  had  or  have  been  paid  as  represented  in 
said  accounts. 
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C.  The  plaintiffs,  on  the  faith  of  the  said  accounts,  andbeliey-  Claim  for 
ing  the  said  sums  Co  have  been  paid  as  represented  by  the  said  obtained 
accounts,  paid  the  same  to  the  defendants.    Particulars  of  the  ^J  ^»« 
over  payments  mentioned  in  this  paragraph  have  been  delivered 
to  the  defendants. 

7.  The  defendants  have  also  received  on  behalf  of  the  plain- 
tiffs moneys  which  it  was  their  duty  to  have  accounted  for  and 
paid  over  to  the  plaintiff,  that  is  to  say,  sums  amounting  to 
£700  received  by  the  defendants  on  behalf  of  the  plaintiff 
from  the  builders  or  occupiers  of  houses  for  the  costs  and  charges 
of  laying  on  water  to  such  houses,  and  sums  amounting  to 
£1G00  commission  upon  water  rates  collected  by  clerks  in  the 
employ  of  the  plaintiffs. 

8.  The  defendants  have  not,  nor  has  either  of  them,  ac- 
counted for  or  paid  over  to  the  plaintiffs  the  sums  mentioned 
in  this  paragraph,  or  any  of  them. 

The  plaintiffs  claim : — 

(1.)  £8000,  and  interest  thereon  till  judgment. 

(2.)  An  account. 

Another  Claim  for  Money  paid  h/  Mistake, 

1 .  In  the  month  of  October,  1875,  Messrs.  H.  &  C,  of  London,  Cl&im  for 
shipped  and  consigned  to  the  plaintiffs  at  Sydney,  New  South  by  mistake. 
Wales,  as  agents  for  sale,  50  cases  of  oil. 

2.  About  the  date  of  shipment  of  the  said  oil,  the  plaintiffs, 
through  A.  B.,  one  of  their  partners,  who  then  resided  and  still 
resides  in  England,  advanced  to  Messrs.  H.  &  C.  on  the 
security  of  the  said  oil  the  sum  of  £200,  upon  the  terms  that 
the  plaintiffs  should  sell  the  said  oil,  and  after  repaying  to 
themselves  the  said  sum  of  £200  out  of  the  proceeds  of  the  sale, 
should  remit  the  balance  to  Messrs.  H.  &.  C. 

3.  The  said  oil  duly  arrived  at  Sydney,  and  was  sold  by 
the  plaintiffs,  and  the  net  proceeds  of  such  sale  amounted  to 
£500. 

4.  The  plaintiffs  by  mistake  and  inadvertence,  either  not 
knowing  or  forgetting  that  £200  had  been  already  advanced 
by  them  on  the  security  of  the  said  oil,  remitted  the  whole  of 
the  said  sum  of  £500  to  Messrs.  H.  &  C. 

5.  Before  the  said  remittance  of  £500  so  sent  by  mistake 
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<^l*™  for     reached  England,  Measn.  H.  &  C.  had  dianlred  partnenhip, 

hjmiSSLt.  ^^^  ^^  ^7  d^*^  dated  the ,  1876,  appointed  the 

defendant,  who  is  a  solicitor  of  the  Sapieme  Coort  of  Jadkatnre, 
their  agent  and  tmstee  to  collect  the  aaeetB  of  the  partnadiip 
and  jiav  the  creditors  thereof. 

6.  After  the  execution  of  the  said  deed,  that  is  to  sav,  in 
Angnst,  1876,  the  said  som  of  £500  remitted  hj  tlie  plaintiSs 
nnder  the  circnmstances  aforesaid  arrived  in  England,  and 
came  to  the  hand  of  the  defendant,  who  receiPed  the  sune  m 
an  asset  of  the  said  partnership,  as  snch  agent  and  tmstee  ai 
aforesaid. 

7.  The  defendant,  although  requested  so  to  do,  has  lefiind 
to  pay  the  sum  of  £2<X>,  part  of  the  said  som  of  £500  to 
the  plaintiffs,  and  claims  to  retain  the  same  as  an  asset  of  tk 
said  partnership. 

The  plaintiff's  claim  £200. 

Statement  o/Dtifefiee. 

Defence.  1.  The  defendant  does  not  admit  the  allegationB  contained 

in  paragraphs  1,  2  and  3  of  the  statement  of  claim. 

2.  The  defendant  denies  that  the  said  sum  of  £500  wis 
remitted  to  the  said  firm  of  H.  &  C.  by  any  mistake  or  iiffld- 
vertence,  and  says  tliat  the  said  sum  was  so  remitted  in  part 
payment  of  a  l)alance  of  account  due  from  the  plaintiffs  to  the 
said  firm,  and  further  says,  that  after  giving  credit  to  the 
plaintiffs  for  the  said  sum  of  £500,  a  fiulher  balance  remains 
due  from  them  to  the  said  Messrs.  H.  &  C. 

8.  The  defendant  admits  that  on  the  dissolution  of  the  said 
firm  of  H.  &  C.  he  was  by  deed  appointed  attorney  to  collect 
the  partnership  assets.  By  the  said  deed  it  was  provided  that 
the  defendant  should  be  at  liberty  to  make  the  usual  charges 
of  a  solicitor  for  all  work  done  by  him  as  such  attorney  nnder 
the  said  deed.  Save  as  aforesaid,  the  defendant  does  not  admit 
the  allegations  of  the  5th  paragraph  of  the  statement  of  daim. 

4.  The  defendant  admits  so  much  of  the  Cth  paragraph  of 
the  statement  of  claim  as  allies  that  he  received  the  add 
sum  of  £500  as  part  of  the  partnership  assets,  and  says  that 
the  said  sum  was  part  of  the  partnership  assets. 

5.  Tlic  defendant  has  duly  accounted  for  all  assets  reoeired 
by  him  in  accordance  with  the  provisions  of  the  aforesaid  deed. 
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No  part  of  snch  assets  remains  in  the  hands  of  the  defendant, 
but  on  the  contrary,  a  large  sum  of  money  is  due  to  the 
defendant  for  his  costs  and  charges  under  the  said  deed. 

Claim  for  Money  paid  by  Mistake. 

1.  The  plaintiffs  are    carpet  manufacturers,  carrying   on  AnoUier 
business  at  H.,  in  the  West  Riding  of  the  county  of  York.  ^^^^^^  ^jj 

2.  From  the  15th  January,  1875,  to  September  of  the  same  bymiiiiake. 
year,  the  defendant  was  employed  by  the  plaintiflfe  as  their 
traveller  and  salesman  for  the  purpose  of  obtaining  orders  for 

and  of  selling  the  goods  of  the  plaintiffs. 

8.  The  defendant's  travelling  expenses  were  to  be  paid  by 
the  plaintiffs,  and  the  defendant  was  further  to  receive  from  the 
plaintiffs  a  certain  commission  upon  all  moneys  realised  from 
the  sale  of  the  plaintiflb'  goods  by  the  defendant,  and  a  fixed 
salary  at  the  rate  of  £100  per  annum. 

4.  For  and  in  respect  of  the  defendant's  services  mentioned 
in  the  2nd  paragraph  hereof,  and  for  his  above-mentioned 
travelling  expenses,  various  sums  of  money  were  from  time  to 
time  paid  in  cash  by  the  plaintiffs  to  the  defendant,  and  the 
defendant  was  allowed  by  the  plaintiffs  to  draw  upon  them  for 
any  money  he  might  require,  upon  the  understanding  that  the 
total  amount  of  money  so  paid  in  cash  as  aforesaid  to  and 
drawn  and  received  by  the  defendant  should  not  exceed  the 
amount  due  and  owing  from  the  plaintiffs  to  the  defendant  for 
and  in  respect  of  the  said  commission,  salary,  and  allowance 
forttravelling  expenses  mentioned  in  the  preceding  paragraph 
hereof. 

5.  In  or  about  the  said  month  of  September,  1875,  on  going 
through  their  accounts  with  the  defendant,  the  plaintifis  dis- 
covered, as  the  &ct  was,  that  the  defendant  had  overdrawn  his 
account  with  the  plaintiffs,  and  that  the  total  amount  of  money 
paid  as  aforesaid  by  the  plaintiffs  to  the  defendant,  and  drawn 
and  received  by  the  said  defendant  from  the  plaintiflb  whilst  in 
their  said  service  and  employment  exceeded  the  amount  to 
which  he  was  entitled  for  and  in  respect  of  the  said  commission, 
salary,  and  allowance  for  travelling  expenses  or  otherwise  by 
the  sum  of  £64  28.  bd. 

6.  The  defendant  has  neglected  to  repay  to  the  plaintiife  the 
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Another  gaid  gum  of  £GA  28.  bd,,  and  the  same  still  remains  dne  and 

claim  for  _ 

moDey  paid  Unpaid. 

by  mistake.  The  plaintiffs  claim  £U  28.  bd. 


Claim  far  Money  paid  hy  Plaintiffs  an  Acceptances,  which  wen 

obtahied  by  Misrepreeentation. 

Claim  for         1 .  The  plaintiff  are  merchants  in  London,  and  the  defendants 

moDey  pftid  i_      .         •  i       •  •     nr      •       •     «•   •! 

on  accept-  ^®  merchants  carrymg  on  busmess  m  Messma  in  Sicily, 
ance  frau-  2.  On  the  15th  of  November,  1876,  a  contract  was  entered 
obtahi^i.  ^^  between  the  plaintiffs  and  the  defendants  for  the  sale  to 
the  plaintiffs  by  the  defendants  of  a  cargo  of  brimstcme.  The 
said  contract  was  made  and  signed  by  Messrs.  J.  B.  G.  &  Co., 
merchants  in  London,  acting  as  agents  for  and  on  behalf  of 
the  defendants,  and  it  was  provided  by  the  said  contract, 
among  other  stipulations  not  material  to  this  action,  that  Uie 
said  cargo  of  brimstone  should  be  shipped  from  one  of  the 
usual  loading  places  in  Sicily  during  the  months  of  December 

and 
-  January  next,  and  that  the  same  should  be  paid  for  by  the 

plaintiffs'  acceptances  at  ninety  days  from  date  of  the  bill  of 
lading. 

8.  The  defendants  did  not  ship  any  cargo  during  December 
and  January,  or  during  any  part  of  the  said  period  pursuant  to 
contract,  nor  has  any  cargo  so  shipped  been  delivered  by  the 
defendants  to  the  plaintiffs  as  agreed. 

4.  On  the  Cth  Febniary,  1877,  the  defendants  completed  the 
shipment  of  a  cargo  of  brimstone,  and  fraudulently  procured 
the  bill  of  lading  for  the  same  to  be  dated  the  31st  Januaiy, 
1877,  with  intent  thereby  to  induce  the  plaintiffs,  who  were 
ignorant  of  the  premises,  to  believe  that  the  said  cargo  had 
been  shipped  during  December  and  January  pursuant  to  con- 
tract. 

5.  The  said  bill  of  lading  so  misdated  was  thereupon  pre- 
sented by  the  defendants  to  the  plaintiffs,  together  with  an 
invoice,  in  which  the  defendants  had  also  fraudulently  inserted 
the  date  of  31st  January,  1877,  with  a  similar  intent.  By 
thus  fraudulently  representing  to  the  plaintiffs  that  the  said 
cargo  had  been  shipped  during  December  and  January,  and 
fraudulently  concealing  from  the  plaintiffs  that  the  shipment 
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mm  not  completed  till  the  6th  of  February,  the  defendants  Claim  for 
indnced  the  plaintiffis  to,  and  the  plaintifb  did  accept,  the  said  ^^^^^ 
Wn  of  lading  and  invoice,  and  in  return  to  give,  and  the  plain-  ance  frau- 
titb  did  give  to  the  defendants^  the  plaintiff'  acceptances  of  obtaUi^. 
drafta  drawn  by  the  defendants  at  ninety  days'  sight,  to  the 
amount  of  £3573  da.  Gd.,  and  such  acceptances  have  been 
dnly  paid. 

6.  Shortly  after  the  arrival  of  the  said  cargo  in  America,  and 
after  oertain  expenses  and  charges  in  respect  thereof  had  been 
incaired  by  the  plaintiffs,  the  plaintiff  for  the  first  time  became 
aware  that  the  said  cargo  was  not  shipped  in  pursuance  of  con- 
kact,  and  thereupon  the  plaintifb  declined  to  receive  the  same. 

7.  The  plaintiffs  submit  that  they  were  entitled  to  reject  the 
OHgo  actuidly  shipped  as  not  being  the  cargo  agreed  to  be 
ddpped,  and  they  claim  accordingly  to  recover  back  fix)m  the 
defendants  the  amount  of  the  plaintiffs'  acceptances,  to  wit, 
the  sum  of  £3573  ds,  Gd,,  together  with  divers  expenses  and 
charges  to  the  amount  of  £550  incurred  by  them  in  respect 
of  the  cargo. 

8.  In  the  alternative  the  plaintiffs  claim  damages  for  the 
IfaMidaknt  misrepresentation  and  concealment  aforesaid,  by 
which  they  were  induced  to  receive  a  bill  of  lading  for  a 
diflbient  and  less  valuable  cargo,  and  also  damages  for  the 
non-ddivery  by  the  defendants  of  a  cargo  in  conformity  with 
oontZBCt^  by  reason  of  which  the  plaintifb  have  lost  the  benefit 
of  their  contract,  and  have  had  shipped  to  them  an  inferior 
and  Ififls  vduable  cargo. 

The  plaintiffs  daim  : — 

(1.)  £8578  9«.  Od.y  price  of  the  said  cargo. 

(2.)  £550  for  charges  and  expenses. 

(8.)  Interest  on  the  above  at  £5  per  cent,  per  annum  from 

the  date  of  contract. 
(4.)  In  the  alternative,  £5000  damages  for  the  fraudulent 

breach  of  contract  mentioned  in  paragraph  8. 
(5.)  Such  other  or  further  relief  as  may  seem  to  be  required. 

Money  paid  hj  Plaintiff  at  Defendants  Bequest  far  Bets, 

1.  In  or  about  the  month  of  June,  1876,  the  defendant  Claim  for 
agreed  with  the  plaintiff  that,  in  consideration  that  the  plamtiff  ^/pS^^ 
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v*>cld  xcakfT  beu  f  jt  che  iVfrmfant  »  co  die  renh  of  die  (Ms 
rm^^  ^^>^r  3ccii  bets  xif'i'C  to  excctd  £!•»,  cbe  itrfriMiit  voold  icpcv' 
CO  cLe  ^4amnif  anj  m^jDers  ibx  rpffding  £li>0,  whidi  die 
P'taindf  mizhz  biTe  to  p«T  in  amatqaeact  of  die  kai  of  waA 
b&tj.  The  r>friyiant  gave  c«>  die  pUndfT  die  names  of  die 
vari*:-Gs  h*.rs»  he  widied  lo  hare  backed,  and  mendoned  die 
gT:?rj  of  zc'.'CeT  he  wished  &>  hare  pm  on  each  of  diem. 

:f.  SwfaaeqiiendT,  and  in  punuance  of  die  and  agreement, 
the  j*iainnff  made  ^jt  xbt  defendant  bea  npcn  die  aaid  hona 
so  named  bj  die  deftndant,  and  fer  die  nma  of  monej  lo 
mendoned.    The  colal  amoont  of  die  and  beta  waa  £60. 

:3.  AD  die  mid  bea  were  ket,  and  die  plaintifT  bad  to^  and 
did  par,  the  nid  snm  of  £60. 

4.  Yet  die  defendant  has  not  repaid  to  the  plaintiff  die  mid 
sum  of  £C0  so  dne  to  the  plaintiff  m  afioresaidy  or  anj  pvt 
thereof. 

The  plaintiff  claims  £60. 


Acfitm  far  Monn/  had  and  nceirwd. 

Money  had       (a)  1.  One  C.  J.  M.  paid  to  the  defendant  for  die  nse  of  the 
o^T^        plaintiff  £95,  and  the  defendant  had  and  reoeiyed  the  flud 
sum  from  the  said  C.  J.  H.  for  the  nse  of  the  jdaintiff. 

2.  The  defendant,  with  the  consent  of  the  jdaintiff,  retained 
£5  as  commission  for  his  trouble,  and  paid  to  the  plaintiff  tbe 
sum  of  £4f»,  parcel  of  the  said  £95  so  received  by  him  asato- 
said,  leaving  a  balance  of  £45,  which  is  whdlj  due  and  onpiid 
to  the  plaintiff. 
The  plaintiff  claims  £45,  and  interest  thereon  from  &C. 


(a)  This  claim  was  drawn  in  the  case  of  Bartlctt  t.  i2orA«(W.K. 
\m(n,  p.  fi4),  and  on  objection  taken  was  allowed  by  Archibald,  J^ to 
be  g(X)u.  It  was  urged  that  the  circumstances  nnder  which  the  defeadiiit 
received  the  £95  should  be  stated^  and  also  when,  where  and  ondtf 
what  circumstances  the  account  was  stated  between  plaintiff  ind  de- 
fendant Archibald,  J.,  howerer,  said,  **  The  only  material  facts  in  tbii 
case  arc,  that  the  defendant  received  the  money,  and  that  he  recdvad  it 
for  the  plaintiff's  use.  AMierc  the  old  forms  will  serve  as  modelf,tlMy 
are  not  necessarily  abolished  by  the  Judicature  Acta.  Where  the  d^ 
fendant  has  received  a  snm  of  money  for  the  plaintiff,  the  ststenvt 
of  that  fact  is  all  that  can  be  required. 


Mortgage* 

See  Recovery  of  Land, 


Negligence  (a), 

AeHon  for  Negltgence  in  unloadififf  Goods  causing  Personal 

Injury. 

1.  The  plaintiff  is  a  oook,  and  in  the  month  of  August,  187G,  Claim 
was  in  the  service  of  Mr. ,  of  No.  — ,  Terrace,  Sr  for 

_ — -   negligence 

of  serront 
(«)  A  penon  Ib  liable  for  his  or  her  own  negligence,  or  for  the  ncgli-   causing 
genoe  of  a  serrant,  canidng  actual  injury  or  loss  to  another.    Bnt  it  is   injuries. 
not  enoogh  that  the  plaintiff  has  been  injarcdf  and  so  injured  bj  the  act 
of  the  defendant.  To  found  an  action  there  must  be  negligence  on  the  port 
of  the  defendant  directly  bringing  about  the  injury ;  and  the  onus  of   Qq^,  of 
proring  such  negligence,  except  in  a  few  cases  where  the  law  presumes   proving 
it^  lies  on  the  plaintiff.    Where  the  injury  is  the  result  of  mere  accident,    negligence 
no  action  lies  ;  thus,  where  the  coachman  was  driving  in  the  middle  of  usually 
tlie  road,  and  not  on  his  own  side,  but  there  were  no  other  coaches  on  the   qq  i\J 
road,  and  the  horses  took  fright  and  overturned  the  coach,  this  was  held  to  plaintiff 
affloid  no  evidence  of  negligence  (^Wakeman  v.  liohiruon,  1  Bing.  213)  ;   j  .    . 
to  where  an  injury  was  inflicted  by  a  horse  on  which  the  defendant  was   I'^J'^rie* 
ricUng,  and  there  was  no  proof  that  he  omittctl  to  do  anything  in  his   cau*«d  by 
power  to  prevent  the  acdaent,  the  plaintiff  was  nonsuited.    {Ilammark   "^^'^  •<^" 
T.  White,  L.  J.  31  C.  P.  129.)    Ant/  act  of  negligence  on  the  iiart  of  the    «®°*  "^o* 
defendant  is  insufficient.    "  The  negligence  must  in  some  way  connect   Actionable^ 
itaelf  or  be  connected  by  evidence  wiUi  the  accident."     {JacJtMn  v.   Any  neg- 
Tke  MetromilUan  By,  Co,^  37  L.  T.  N.  8.  679,  per  Lord  Cairns.)    ''  It  ligence  not 
is  not  soincient  to  prove  *8ome  act  of  negligence,  unless  it  l)e  proved   enough. 
that  such  negligence  was  the  direct  cause  of  the  injury  complained  of." 
{Ibid,^    The  pleader  is  referred  to  the  case  cited— -Jackwn  v.  The  Mr- 
trtpMitan  Ry,  Co, — as  the  most  recent  and  most  authoritative  exposi- 
tion of  the  law  on  this  subject. 

It  has  been  said  that  the  onus  lies  on  the  plaintiff  of  proving  negli-   Wben  neg- 
genoe ;  but  the  accident  may  take  place  under  such  circumstances  as  ligence  may 
to  heprtm^faeie  evidence  of  negligence,  for  the  happening  of  something   be  inferred 
that  would  not  happen  if  ordiwy  skill  and  care  were  used  is  evidence  from  the 
of  negligence  (^Che  v.  Metropolitan  Raibray  Ok,  L.  R.  8  Q.  B.  175,  per   mere  fact 
Brett,  J.),  as  where  a  collision  takes  place  between  two  trains  of  the  same   of  the  oc- 
company.    (Skinner  v.  L,  4'  Jirightan  By,  Qk,  6  Exch.  787.)    So  proof  cnrrence. 
tbmt  a  stage-coach  broke  down  raises  a  presumption  that  the  accident 
aioae  eitJier  from  the  unskilfulness  of  the  driver  or  the  insufficiency  of 
the  coadi.   (Christie  v.  Oriyyn,  2  Camp.  79.)   So,  where  B.,  walking  in  a 
t  in  front  of  the  house  of  a  flour-dealer,  was  injured  by  a  barrel  of 
fidUng  upon  him  from  an  upper  window,  it  was  held  that  the 
fMst  A  the  accident  was  evidence  to  go  to  the  jury  in  an  action 
against  the  flour-dealer.    {Byrne  v.  Boadle,  L.  J.  83  Ex.  13.    See  also 
ZjkufiiT.  Ltmdon  Bock  Co.,  L.  J.  34  Ex.  17,  220,  Ex.  Ch. ;  Kearney  v. 
I^  .Brighton,  Jfr  S.  C.  By.  Co.,  L.  K.  6  Q.  B.  759.) 

Although  a  person  is  bable  for  the  act  of  a  servant  causing  injuiy  to 
another,  sneh  liability  only  exists  where  the  negligence  was  committed 
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mouaiSECE. 


Claim 
against 
master  for 
the  negli- 
gence of 
servant 
causing 
injuries. 

A  master  is 
not  liable 
for  the 
wilful  and 
malicious 
act  of  ser- 
vant. 


Person  not 
usually 
liable  for 
the  negli- 
gence of 
contractor 
employed 
by  him. 


Contribu- 
tory negli* 
gence. 


Hyde  Park,  and  the  defendant  is  an  ice  merchant  canying  on 
business  at  No.  — , Street,  in  the  city  of  London. 

at  a  time  when  the  Fervant  was  going  about  his  master's  businesf^,  and 
iicting,  however  injudiciously  as  it  turns  out  in  the  event,  as  he  thinks 
in  the  interest  of  his  employer.  It  is  long  since  the  law  was  laid 
down  that  a  mabtcr  is  not  answerable  for  the  wilful  and  maliciuos  act 
of  his  servant.  (.I/'JA/wm*  v.  Crirkett,  I  East,  106.)  Thus,  where  tlie 
defendant's  servant  wantonly,  and  not  for  the  purpose  of  executing  his 
master's  orders,  strikes  the  plaintiff's  horses,  and  thereby  piodoces  the 
accident,  the  master  is  not  liable  ;  but  where  the  servant,  in  the  cooiw 
of  his  employment,  and  in  order  to  extricate  himself  from  a  difficulty, 
so  strikes  them,  although  injudiciously,  his  master  is  liable.  ( Cr^t  v. 
Alison f  4  B.  &  A.  590.)  If  tne  servant  at  the  time  of  the  accident  i.<i 
engaged  on  his  own  business,  the  master  is  not  responsible,  as  in  the  case 
of  Storey  v.  AMon,  L.  R.  4  Q.  B.  470.  There  the  defendant's  carman 
was  directed  to  deliver  the  defendant's  goods  at  a  certain  place,  and  the 
carman  drove  the  defendant's  cart  with  the  goods  in  it  in  an  opponte 
direction,  in  order  that  he  might  transact  some  business  of  his  own,  and 
it  was  held  that  the  defendant  was  not  liable  for  an  injury  done  1^  the 
cait  while  it  was  being  so  driven  by  the  carman.  But  where  a  aerraut 
uses  his  own  horse  and  gig  on  his  master's  busine^  and  with  his  know- 
ledge, the  master  is  liable,  though  the  servant  may  on  the  same  occa- 
sion do  business  of  his  own.    {Patten  v.  Itca,  L.  J.  2(5  C.  P.  236.) 

Though  a  master  is  thus  generally  liable  for  the  negligence  of  a  ser- 
vant, he  is  not  liable  for  the  negligence  of  another  who  contracts  with 
him  to  do  a  lawful  work.  Here  the  contractor  alone  is  liable,  and  not 
his  emplover ;  but  this  rule  does  not  extend  to  protect  one  who  is 
bound  to  do  a  particular  work,  and  who  engages  another  to  do  it  for 
him.    In  such  a  case  it  is  at  his  risk  if  the  contractor  neglect  the  worL 

Dcfcnccx. 

Among  the  defences  most  common  in  actions  for  negligence  are  tiie 
follo\Ning : — 

1 .  That  the  plaintiff  was  guilty  of  no  negligence. 

2.  That  even  if  there  were  negligence  on  the  part  of  the  defendant, 
such  negligence  was  not  the  direct  and  inmiediate  cause  of  the  accident. 

3.  That  plaintiff  was  himself  guilty  of  negligence  which  contribntcdto 
the  accident.     This  latter  is  a  very  common  and  important  defence. 
The  law  is  well  settleil  that  though  there  has  been  negligence  in  the 
defendant,  if  the  immediate  and  proximate  cause  of  the  injury  was  the 
unskilfulness  or  negligence  of  the  plaintiff,  he  cannot  recover.    Th'W, 
if  a  person  were  to  cross  a  line  of  rail  from  one  platform  of  a  station 
to  another,  when  another  means  of  crossing  was  jn-ovidwl,  and  a  tnin 
coming  into  the  station  at  an  unusual  and  impro|)er  speed  were  to  nm 
over  and  injure  him,  it  is  true  in  such  a  case  there  would  be  negligence 
on  the  part  of  the  railway  company,  but  there  would  also  be  such  con- 
tributoiy  negligence  in  the  ]>laintiff  as  would  probably  disentitle  him 
from  recovering.    Tlie  rule  preventing  the  plaintiff  from  recovering  when 
he  has  been  guilty  of  contnbutory  negligence  is,  however,  subject  to  this 
limitation,  that  if  the  defendant,  by  the  exercise  of  ordinary  care  on  his 
part,  might  have  avoided  the  consequences  of  the  plaintiff's  ncgUgencc, 
and  yet  does  not  choose  to  exercise  such  care,  the  plaintiff  may  ifitill 
recover.    (See  Itadley  v.  Z.  rj-  N,  W,  Ey,  Co,,  40  L.  J.  H.  L.  673.)    This 
doctrine  is  well  illustrated  by  the  case  of  ZkirifJt  v.  Mann  (10  M.  &  W. 
546),  known  as  the  '*  Donkey  case."    Here  the  plaintiff  had  improperly 
left  an  ass  with  its  forelegs  tied  together  lying  on  the  high-road.   The 
defendant  driWng  by,  saw  the  donkey,  and  might  easily,  by  the  exodae 
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2.  On  or  about  the  9th  Angost,  1876,  the  defendant's  cart  C!laim 
called  at  the  house  where  the  plaintiff  was  in  service  for  the  ^[^fop 

tbenegli- 

of  ordinary  care,  have  passed  by  without  injuring  it-,  but  instead  of  this  Sr^t.  " 
he  droye  recklessly  on  and  orer  the  donkey  ;  and  for  this  act  he  was  held 
liable  in  damages  to  the  owner  of  the  donkey.    It  is  plain  here  that 
there  was  contributory  negligence  in  the  plaintiff — the  owner  of  the 
donkey  ;  but  it  was  an  act  of  negligence  the  consequences  of  which  the 
defendant  might  easily  have  avoided,  and  on  that  ground  he  was  held  re- 
sponsible.   .^Iter  all,  this  rule  with  respect  to  contributory  negligence  and 
its  limitation  would  seem  to  come  to  little  more  than  the  do(Srine  laid 
down,  not  for  the  first  time,  in  Jaekton  v.  TJie  Metropolitan  Ry.  Co,  {tupra), 
that  the  defendant  has  a  right  to  require  proof  that  the  negligence  on 
which  the  pl^ntiff  relies  was  the  direct  and  immediate  cause  of  the  injury. 
The  question  has  frequently  arisen  how  far  a  child  of  tender  years  can  be   ^^^  f^  i^ 
guilty  of  contributory  neghgence  so  as  to  disentitle  it  from  recovering,   gj^y^j  g^jj 
In  one  case  {Lynch  v.  Nvrdln,  1  Q.  B.  29)  there  seemed  a  disposition  to   y^  guilty  of 
lay  down  that  contributory  negligence  would  not  deprive  a  child  of  its   contribu- 
right  of  action  ;  but  in  Abbott  v.  Macfie  and  Hughtn  v.  Macfw  (L.  J.  33   ^j-  nggji. 
Ex.  177)  the  contrary  was  held  ;  so  in  Mangan  v.  Atterton  (L.  R.  1  Ex.  gence. 
239) ;    and  the  law  seems  to  be  pretty  well  settled  that  contributory 
negligence  may  prevent  a  child  from  recovering,  though  probably  an  act 
wMch  would  be  considered  an  act  of  contributory  negligence  on  the 
part  of  an  adult  would  not  be  so  regarded  in  a  child  of  tender  years. 
The  negligence  of  a  person  who  has  charge  of  a  child  wiU  deprive  the 
latter  of   any  remedy  for  injury  sustained.     {Waite  v.  JV.   E.  By. 
Of.,  L.  J.  27    Q.    B.   417 ;    in  error,  L.  J.  28  Q.  B.   258.)      See  also 
Thorogood  v.  Bryan,  8  C.  B.  116,  and  Armstrong  v.  L.  A*  Y.  By,  Co,  (L. 
B.  10  Ex.  47),  for  a  similar  rtile  applied  to  the  negligence  of  those 
to  whom  a  grown  up  person  has  confided  himself. 

4.  Though  a  master  is  generally  liable  to  a  third  person /^r  the  n^ll-    A  master 
gence  of  his  servant,  he  is  not  liable  to  a  servant  for  the  negligence  of  a   not  liable 
fellow-servant  engaged  in  a  common  employment     Thus,  where  one   to  one  ser- 
servant  overloadcMl  a  cart,  whereby  it  broke  down  and  injured  the  plaintiff,   vant  for 
another  servant,  it  was  held  that  no  action  lay  against  the  master.   {Priest'  the  negli- 
ley  V.  JFhwier,  3  M.  &  W.  1.)    So  where  a  bricklayer's  labourer  fell  from   gence  of 
a  scaffold  insufficiently  erected  by  his  fellow-labourers  in  the  same  em-   another 
ployment.    ( ^Vigmore  v.  Jay,  5  Ex.  854.)    The  rule  is  the  same  if  the   servant, 
person  injured  is  a  stranger  who  volunteers  his  services  to  assist  such 
servants  or  labourers,  and  is  injured  while  assisting  them  by  their 
negligence.      (Begg  v.  I%e  Midland  By,  Co,,  L.  J.  26  Ex.  171.)    But 
where  the  consignee  of  goods  assisted  the  servants  of  the  railway  com- 
pany, and  whilQ  so  doing  was  injured  by  their  negligence,  held  that  the 
company  were  liable.    (Wright  v. L,  ^  IK. N,  By,  Co,,  45  L.  J.  570.)    It 
must  be  carefully  noted  that  it  is  not  enough  to  free  a  master  from 
liability  that  the  servant  injured  and  the  servant  causing  the  injury  are 
both  in  his  service ;  they  must  both  be  engaged  in  a  common  employment  But  both 
at  the  time  of  the  accident ;  and  in  ttiese  cases  there  has  frequently   servants 
been  a  great  dispute  as  to  what  constitutes  a  common  employment    must  be 
The  pleader  is  refeired  for  information  on  this  head  to  Vose  v.  Za«-   engaged  in 
cashire  By,  Co,,  L.  J.  27  Ex.  249  ;   WaUer  v.  8,  E,  By,  Co,,  L.  J.  82   a  common 
Ex.  205  ;  Morgan  v.  Vale  of  Neath  By.  Co.,  L.  R.  1  Q.  B.  149  ;  Latell  v.   employ- 
Hmeell,  46  L.  J.  387 ;  Swainson  v.  JVT  E.  By.  Co.,  38  L.  T.  N.  8.  201.    ment 
Thongh  not  liable  to  a  servant  for  the  negligence  of  another  servant,  a   j^  master 
master  is  liable  to  his  servant  for  his  own  personal  negligence,  and  also   Ui^^e  to 
for  the  negligence  of  one  who  may  be  regarded  as  the  vice-principal  or  |^  servant 
representative  of  the  master.    (Murphy  v.  Smithy  19  C.  B.  N.  8.  361.)  forhlgper- 
In  Mellors  v.  Sharv,  L.  J.  30  Q.  B.  333,  the  pUintiff  was  injured  by  the  i^g^  j^, 

genoe. 
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Claim 
a^inst 
masier  for 
the  negli- 
genoe  of  his 
Berrant. 

What 
constitutes 
personal 
negligence 
in  a  master. 


At  common 
law  no 
remedy 
where 
perHon  was 
killed  by 
the  negli- 
gence of 
another. 

Except 
where  his 
])er8onal 
OHtate  was 
•leprc- 
ciated. 

Provisions 
of  Lord 
Campl>eirs 
Act. 


Essential 
conditions 
to  be  satis- 
fied when 
suing  under 
this  sta- 
tute. 


Distinction 
V>etween  ac- 
tion under 
Lord  Camp- 
bell's Act, 


purpose  of  supplying  ice,  and  owing  to  the  n^ligence  of  the 
defendant  by  his  servant,  a  block  of  ice  weighing  1  cwt.  waft 


negligence  of  one  of  two  defendants,  who  was  the  manager  of  a  mine, 
and  personally  superintended  it.  The  Gomt  decided  that  the  dOnet  de- 
fendant was  liable  too.  If  the  master  fails  to  exerciae  doe  care  and 
caution  in  the  selection  of  his  servants,  and  another  senrant  la  injured 
through  the  incompetency  of  one  carelessly  selected,  the  master  it  liable 
as  for  personal  negligence.  {Tarrant  v.  Webb^  L.  J.  25  C.  P.  261.)  A 
master  is  bound  to  take  reasonable  precantions  to  secure  the  safety  of 
his  workmen.  Thus  if  he  provide  bad  timber  for  a  scafEoId  (Jlvkertt  ▼. 
Smithy  2  H.  &  N.  213),  or  if  he  knowingly  allow  tibe  servant  to  use  an 
unsafe  and  unprotected  machine  {M'atlinff  v.  OattltTj  L.  R.  €  Kc  73), 
the  master  may  be  liable.  It  has  been  decided  that  a  pilot  whom  a  ship- 
owner is  compelled  to  employ,  is  not  the  servant  of  the  ship-owner  so  as 
to  disentitle  tnc  pilot  from  recovering  damages  for  an  injury  caused  by 
the  negligence  of  the  crew.    (Smith  v.  StetU^  44  L.  J.  Q.  B.  60.) 

Before  Lord  Campbell's  Act  (the  9  k,  10  Vict.  c.  93)  there  was  practically 
no  remedy  where  the  negligence  of  the  defendant  killed  ontiigfat  its 
victim.    If  he  were  only  mangled  he  had  his  remedy ;  bat  if  he  dJed  his 
representatives  could  not  generally  sue,  for  to  such  a  case  the  maxim 
actio  j}ersonalis  morltttr  cvm  person^  applied.     It  is  true  that  if  the 
personal  representatives  could  allege  and  prove  that  the  personal  estate 
of  the  deceased  had  been  directly  depreciated  by  his  death,  they  mi^t 
sue  and  recover.    {\^eQ  Bradthaw  v.  L,  S;  1".  Ry,  Co,^  L.)B,  10  C  P- 
189.)    And  this  right   still  remains  to  ezecntors  and  administiaton.  ^ 
In  the  vast  majority  of  cases,  however,  this  action  provided  no  remedy 
for  the  more  heart-rending  cases  where  the  bread-winner  of  the  funily 
had  been  suddenly  cut  off  by  the  negligence  of  another ;  and  accffldingl^"^ 
the  9  &  10  Vict.  c.  98  was  enacted.   It  enables  the  personal  representatire» 
of  the  deceased  to  bring  an  action  for  the  benefit  of  the  vnfe,  hosbaDd, 
parent  (including  in  the  term  father,  mother,  grandfather,  grandmother, 
stepfather,  stepmother),  or  child  (including  in  this  term  son,  daughter, 
grandson,  granddaughter,  stepson,  stepdaughter)  of  the  deceased  *^  when* 
ever  the  death  of  a  person  is  causetl  by  any  wrongful  act,  n^lcct  or  definlt 
which  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  \o  an 
action."    The  jury  can  only  give  damages  for  actual  p^uniaiy  losBwfaich 
the  parties  for  whose  benefit  the  action  is  brought  have  suffered ;  thej 
can  give  no  compensation  for  mental  suffering  or  anguish,  nor  for  fanenl 
expenses,  and  they  should  take  into  account,  in  reduction  of  damages,  the 
amounts  which  the  pariies  have  received  under  any  policies  of  insonnoe. 
The  essential  ingredients  in  an  action  imder  the  statute  woudd  seem  to  be : 
1 .  Executor  or  administrator  must  bring  the  action  within  twelve  months ; 
or  by  27  &  28  A'ict.  c.  95,  s.  1,  where  there  is  no  executor  or  administator 
of  the  person  killed,  or  there  being  such  executor,  &c.,  no  sctioD  ia 
brought  within  six  months  by  him,  the  action  may  be  brought  \s^  the 
persons  beneficially  intcrcsteil  in  its  result.    2.  Action  most  be  hroo^t 
for  the  benefit  of  some  one  of  the  class  of  persons  specified  in  the  Act. 
3.  Negligence  on  the  part  of  the  defendant  causing  the  death  <^  the 
deceased.    4.  Actual  pecuniary  loss  to  some  one  of  the  class  ol  personc 
for  whom  the  action  is  brought ;  but  it  would  seem  that  the  fiict  of  the 
pecuniary  loss  need  not  be  averred  in  the  statement  of  claim.    {O^t 
man  v.  Bothndl,  L.  J.  27  Q.  B.  315.) 

The  action,  which  an  executor  or  administrator  may  bring  in  rMP^ 
of  depreciation  to  the  personal  estate  of  the  deceased,  most  be  csrenU.^ 
distinguished  from  the  action  which  executors  or  administratoTB  mx 
bring  under  Lord  Campbell's  Act  (the  9  &  10  Vict.  c.  93).  The  latter  action 
is  brought  on  behalf  oi  a  certain  class  of  persons,  the  damages  reooTcnd 
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allowed  to  fall  on  the  plaintiff  from  a  great  height,  whereby  the  claim 
plaintiff  was  severely  bruised  and  injured  about  the  neck  and  agamst 

*  •'  •'  master  for 

back  and  other  parts  of  the  body,  and  her  shoulder  was  frao  the  negli- 
toied  and  dislocated,  and  she  has  become  and  is  in  consequence  s®"*^  ^}^^ 
of  the  said  injuries  permanently  disabled  and  disfigured. 

3.  The  plaintiff  has  also  incurred  exi^enses  for  medical  at- 
tendanoe,  nnrsing,  and  surgical  appliances,  and  for  suitable 
food  and  nourishment,  and  she  has  been  put  to  other  exi»enses. 
She  has  also  been,  and  will  for  a  long  time  be,  prevented  from 
attending  to  her  business  by  reason  of  the  said  injuries. 

The  plaintiff  claims  £300  damages. 

Stateinent  of  Befemc, 

1.  The  defendant  does  not  admit  that  his  servant  was  guilty  Statement 
•of  any  negligence  in  dealing  with  the  block  of  ice  mentioned  in  °^  defence. 
ihe  2nd  paragraph  of  the  statement  of  claim,  and  says  that  the 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  were 

j:iot  the  result  of  any  negligence  on  the  part  of  his  said  servant. 

2.  While  the  defendant's  servant  was  endeavoming  to  con-  Contribu- 
"?ey  the  said  block  of  ice  through  the  area  gateway  and  into  ^^''®*^^' 
the  honse  of  the  plaintiff's  master,  the  plaintiff,  without  being 
jeqniied  by  her  duty  so  to  do,  loitered  in  the  said  area,  and 
jieedlesdy  and  carelessly  exposed  herself  to  danger  in  the  event 

of  the  said  block  of  ice  accidentally  Ming  ;  and  the  defendant 
mjrs  that  the  plaintiff  might,  by  the  exercise  of  i-easonable  care 
«id  diligence,  have  avoided  injury  from  the  said  accident. 

8.  The  defendant  docs  not  admit  that  the  plaintiff  sustained 
the  injories  mentioned  in  the  2nd  and  3rd  pamgraphs  of  the 
statement  of  claim,  or  that  she  has  incurred  the  exjx^nses  and 
has  snflfered  or  will  suffer  the  losses  in  the  said  paragraphs 
mentioned. 


divided  amongst  them  alone,  and  the  general  estate  of  the  deceased   ^^^  that 
is  net  at  all  benefited  by  it ;  whereas  the  damages  recovered  in  the  fonuer  foj.  ^epre. 
action  go  to  swell  the  personal  estate  of  the  deceaned,  and  are  dis-   elation  of 
taribatea  in  dne  cunrse  of  administration.      It  follows  from  this  that   personal 
reoonrery  \rs  personal  rcprcsentatiyes  in  one  form  of  action  is  no  bar  to   injuries. 
their  sidiig  again  in  the  other  form  of  action  the  very  Banie  defendant  in 
respect  of  the  same  negligence.    iSo  that  where  a  man  has  been  killed 
bj  tihe  negligence  of  another,  his  executors  may  possibly  first  of  all 
reoorer  damages  against  him  for  injury  to  the  personal  estate,  and  then 
Tecorer  damages  for  the  pccaniary  loss  which  lus  near  relatives  have 
•QSteined  by  bis  death. 

H  H 


466 


vaoxiGnroi. 


Statement 
of  daim  for 
injuries 
through 
negligence 
in  unload- 
ing van. 


i^tatement 
of  defence 
of  the  rail- 
M*ay  com- 
pany. 


Action  against  Bailway  Company  and  their  Coniracior  far  Ntg- 
Jigence  in  unloading  a  Van  causing  Personal  Injury. 

1.  The  plaiiitiff  is  a  porter,  and  at  the  time  of  the  oocur* 
rcncc  of  the  negligence  hereinafter  mentioned,  was  emplq^ed 
at  -^— ,  on  certain  premises  belonging  to  Messrs.  L.  &  Co. 

2.  The  defendants  are  the Bailway  Oo.  and  the  ooD' 

tractor  for  carriage  of  goods  employed  by  the  said  company. 

8.  On  the day  of ,  1877,  the  phdntifF  was  lawfeDj 

in  and  about  the  said  premises  on  which  he  was  employed,  and 
one  of  the  defendants*  vans,  whilst  nnder  the  management  and 
control  of  the  defendants,  or  one  of  them,  was  standing  for  the 
purpose  of  being  unloaded  in  the  street  close  to  the  aud  pre- 
mises. 

4.  The  defendants,  or  one  of  them,  by  their  serrants  and 
agents  so  negligently,  carelessly,  and  nnskilfiilly  managed  ^ 
said  van  and  the  unloading  of  the  same,  that  a  barrel  then 
being  on  the  said  van  feU  therefrom  and  stmck  against  tihe 
plaintiff,  whereby  he  was  thrown  down,  and  receiyed  a  com-^ 
pound  fracture  of  the  ankle,  and  was  greatly  braised  and  cod- 
tused  in  other  parts  of  the  body.  He  was  and  is  permanentlj 
injured,  aud  was,  and  still  is,  and  is  likely  to  be  for  a  long: 
time,  prevented  from  attending  to  his  business  and  employ- 
mcnt,  and  has  incurred  medical  and  other  expenses,  and  is^ 
otherwise  damnified. 

The  plaintiff  claims  against  the  defendants,  or  one  of  them^ 
£200  damages. 

Statement  of  Defence  of  Defendants,  the Raihcay  Co. 

1.  In  answer  to  the  8rd  paragraph  of  the  statement  of  daim^ 
the  defendants  deny  that  the  said  van  was  at  the  time  therein 
mentioned  under  the  management  or  control  of  the  defendants. 
On  the  contrary  the  defendants  say  that  the  said  van  was  then 
under  the  management  and  control  of  the  servants  of  one  B^ 
a  town  carman,  and  that  the  defendants  are  not  liable  for  any 
neglect  of  the  servants  of  the  said  B.,  if  any,  which  the  defen- 
dants do  not  admit. 

2.  In  answer  to  paragraph  4  of  the  said  statement  of  daun, 
the  defendants  deny  that  they  negligently,  carelessly,  and  nB' 
skilfhlly  managed  the  said  van,  and  the  unloading  of  the  saiofif 
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or  that  by  and  thioiigh  the  negligence  of  the  defendants,  their  Statement 
8er?ant8  and  agents,  the  plaintiff  was  injured  in  the  manner  L  roUwaj 
alleged,  or  otherwise.  company. 

3.  In  farther  answer  to  the  said  statement  of  claim,  the 
defendants  say  that  any  injury  that  resulted  to  the  plaintiff 
was  caused  by  his  own  want  of  care  and  caution,  which  con- 
triboted  to  the  accident,  and  which  is  sufScient  to  prevent  the 
plaintiff  maintaining  the  present  action. 


Statement  of  Defence  of  second-named  Defendant. 

1.  The  defendant  Ann  B.  does  not  admit  the  several  allega-  Statement 
tioDB  and  statements  in  paragraphs  1  and  8  of  the  statement  of  by^iT^^ 

claim.  tractor. 

2.  The  said  defendant  denies  that  there  was  any  negUgence, 
carelesBness,  or  unskilftdness  in  or  about  the  management  or 
nnloading  of  the  said  van,  as  alleged  in  paragraph  4  of  the 
atatement  of  claim,  or  that  the  plaintiff  sustained  the  damage 
or  was  injured  as  is  therein  alleged. 

S.  The  said  defendant  further  says  that  the  plaintiff  could 
and  would,  by  the  exercise  of  ordinary  care  and  discretion, 
have  avoided  the  said  alleged  accident,  and  by  his  negligence 
contributed  to  the  said  accident. 

4.  The  defendant  denies  that  the  plaintiff  has  sustained  the 
injnriea  and  damages  mentioned  in  the  statement  of  claim. 


Action  by  Infant,  hy  next  Friend,  for  Injury  through  leaving  a 

Horse  unguarded  in  the  Street. 

1.  The  plaintiff  is  an  in&nt  about  the  age  of  eight  years,  and  ciaim  for 
the  defendant  is  a  miller  and  grocer  living  in  the  city  of  C,  ^^^^ . 
and  IB  the  owner  of  a  van  and  horse  used  by  him  in  his  said  leaving 
bminess.  ^^'^^  ^^\ 

fimarded  in 

2.  On  or  about  the day  of  April,  1877,  the  said  horse  the  street. 

and  van  of  the  defendant  were  in  charge  of  a  driver  who  was  a 
tervant  of  the  defendant. 

8.  On  the  said  day  the  said  driver  left  the  said  horse  and  van 

alone  and  unattended  in Street,  in  the  said  city  of  C. 

Wliibt  the  said  horse  and  van  were  standing  alone  as  aforesaid, 
the  said  bcnrae  started  forward,  and  the  plaintiff,  who  was  at 

H  H  2 
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vKLionros. 


Claim 
for  injury 
through 
leaving 
hone  un- 
guarded in 
the  street. 


that  time  lawfully  in Street,  was  knocked  down  by  the 

said  horse,  or  by  the  said  van,  and  was  crushed  and  had  her 
right  thigh  fractured,  and  she  is  in  consequence  thereof  per- 
manently crippled  and  injured. 

4.  The  defendant  by  his  said  servant  was  guilty  of  caieless- 
ness,  negligence,  and  improper  conduct  in  leaying  the  horse  and 
van  unattended,  and  the  defendant  was  guilty  of  careleasnesB, 
negligence  and  improper  conduct  in  sending  out  the  said  hoae 
and  van  with  no  attendance  other  than  that  of  the  driver.  The 
plaintiff  was  injured  as  aforesaid  by  and  through  the  said  care- 
lessness, negligence,  and  improper  conduct  hereinbefore  men- 
tioned. 

The  plaintiff,  by  her  said  next  friend,  claims  £500  damages. 


Statement  of  Defence. 

Statement        1-  The  defendant  denies  that  the  said  horse  and  van  were 
of  defence,    j^^ft  unattended,  and  that  the  same  were  standing  alone,  and 
that  the  defendant's  servant  was  guilty  of  any  carelesBneny 
negligence,  or  improper  conduct. 

2.  At  the  time  the  alleged  accidont  in  the  3rd  paragraph  of 
the  statement  of  claim  mentioned  is  alleged  to  have  occurred, 
the  said  driver  was  with  the  said  horse  and  van,  and  in 
attendance  on  the  same,  but  the  plaintiff  was  improperly  left 
unattended  playing  in  the  public  streets,  and  those  who  bad 
ur  ought  to  have  had  the  custody  of  her  were  guilty  of  groffi 
carelessness,  negligence,  and  improper  conduct  in  allowing  her 
to  be  in  the  position  she  was  at  the  time  when  the  alleged 
accident  occurred,  the  plaintiff  having  then  improperly  crawled 
under  the  said  van  upon  the  ground  inmiediately  before  the 
wheel  of  the  said  van,  and  being  in  the  act  of  endeavouring 
to  get  a  ball  which  had  been  by  her  improperly  thrown  under 
the  said  van.  Whilst  the  plaintiff  was,  without  any  de&nlt  of 
the  defendant's  said  servant,  in  that  improper  position,  and  by 
reason  thereof  the  said  horse  moved  slowly  forward,  and  the 
plaintiff  was  injured  by  the  wheel  of  the  said  van,  without  any 
negligence  or  default  on  the  part  of  the  defendant's  said  servant. 
Contriba-  3.  The  defendant  says  that  the  alleged  accident  complained 
gen^*!^^  *'    ^^  ^^  caused  by  the  negligence  and  improper  conduct  of  the 
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plaintiff,  and  those  in  whose  custody  she  was  or  ought  to  hare  Statement 
been.    Or  that  if  it  were  not  altogether  caused  thereby,  yet  that  ^^' 

the  plaintiff  and  those  in  whose  custody  she  was  or  ought  to 
have  been,  by  her  and  their  negligence,  were  directly  contribu- 
tory thereto,  and  the  said  accident  would  not  have  occurred 
without  such  negligence  on  the  part  of  the  plaintiff  and  those 
in  whose  custody  she  was. 

4.  The  defendant  does  not  admit  that  the  plaintiff  sustained 
such  damage  as  in  the  3rd  paragraph  of  the  statement  of  claim 
is  alleged. 


Injury  to  Plaintiff  by  Fall  of  a  Lamp. 

1.  The  plaintiff  is  a  journeyman  tailor,  residing  at  —  Y.  Claim  for 
Street,  Fulham.  f^'^K 

through 

2.  The  defendant  is  a  publican,  carrying  on  his  business  in  falling  of  a 

the  B.  Road,  Chelsea,  and  he  has  for  a  long  time  past  had  a  ^^^^'Jj 

certain  lamp  hanging  over  the  entrance  to  his  bar  in  the  itadefec- 

B.  Road  aforesaid.  ^.I?  ~'^- 

dition. 

3.  On  the  I2th  of  May,  187C,  the  plaintiff  was  lawfully  pass- 
ing along  the  said  B.  Road,  when  the  said  lamp  fell  on  his 
head,  and  inflicted  serious  wounds  and  injuries  upon  him. 

4.  The  falling  of  the  said  lamp  was  caused  by  the  negligence 
of  the  defendant  in  failing  properly  to  secure  the  same,  and 
in  neglecting  to  make  sundry  necessary  repairs  thereto. 

5.  In  consequence  of  the  premises  the  plaintiff  was  for  many 
weeks  confined  to  his  bed,  and  suffered  great  pain  and  anguish. 
He  lost  large  sums  of  money  that  he  would  otherwise  have 
earned  as  wages,  and  was  put  to  expense  for  medical  attend- 
ance. Particulars  of  the  items  composing  the  plaintiff's  claim 
have  been  delivered  to  the  defendant. 

The  plaintiff  claims  £250  damages. 

Statement  of  Defence. 

1.  The  defendant  admits  that  the  lamp  mentioned  in  the  Statement 
statement  of  claim  fell  on  the  12th  of  May,  1876,  and,  in  so  «>^<*«^«^<*- 
doing,  it  grazed  the  plaintiff's  cheek,  and  inflicted  a  trifling 

braise  upon  his  shoulder. 

2.  The  defendant  denies  each  and  every  the  allegations  con- 
tained in  the  5th  paragraph  of  the  claim. 
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Statement        3.  The  defendant  brings  into  Conrt  the  snin  of  £5,  and  aajg 
p      ^^    that  it  is  sufficient  to  satisfy  the  plaintiff's  claim  in  this  action. 

into  Court. 

Negligence  of  DefefidanVs  Servants,  whereby  Plaintiff  teas  run 

over  in  the  Streets. 

Statement        1.  The  plaintiff  is  a  shoemaker,  canying  on  business  at 
h[^**^n.  •    '^^^  defendant  is  a  soap  and  candle  manufectunff, 

ningdown  "    of . 

*^-  2.  On  the  23rd  May,  1875,  the  plaintiff  was  walking  east- 
ward along  the  south  side  of  Fleet  Street,  in  the  city  of  London, 
about  3  o'clock  in  the  afteraoon.  He  was  obliged  (a)  to  ctok 
Street,  which  is  a  street  running  into   Fleet  Street  at 


right  angles  on  the  south  side.  While  he  was  crossing 
street,  and  just  before  he  could  reach  the  foot-pavement  on 
further  side  thereof,  a  two-horse  van  of  the  defendant's,  under 
the  charge  and  control  of  defendant's  servants,  was  negligentlj, 
suddenly,  and  without  any  warning,  turned  at  a  rapid  and 

dangerous  pace  out  of  Fleet  Street  into Street.    The  yk 

of  the  van  struck  the  plaintiff  and  knocked  him  down,  and  he 
was  much  trampled  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling,  the  plaintiffs  left 
arm  was  broken,  and  he  was  bruised  and  injured  on  the  side 
and  back,  as  well  as  internally,  and  in  consequence  thereof  tht 
plaintiff  was  for  four  months  ill  and  in  suffering,  and  unable  tw 
attend  to  his  business,  and  incuiTcd  heavy  medical  and  other 
expenses,  and  sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  £ damages. 

Statement  of  Defence, 

1.  The  defendant  denies  that  the  van  was  the  defendant's 

Defence.       van,  or  that  it  was  under  the  charge  and  control  of  the 

defendant's  servant.    The  van  belonged  to  Mr.  John  Smith, 

of ,  a  carman  and  contractor  employed  by  the  defendant 

(a)  This  being  one  of  the  forms  in  the  schednlc  of  the  Act  of  1875  h*^ 
something  of  authority  in  its  favour.  Were  it  not  so  fortified,  we  woul«l 
venture  to  strike  out  the  word  "  obliged,"  as  it  seems  to  us  that  a  i)er«n 
who  is  crossing  a  street  without  being  "  obliged  "  to  do  so,  may  neverthe- 
less maintain  an  action  for  an  injury  sustained  by  him  while  cru««ing  br 
another's  negligence.  Crossing  a  street  without  a  direct  and  imporbnt 
object  necessitating  one's  doing  so  would  scarcely  amoont  to  contnbotorT 
negligence. 
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to  carry  and  deliver  goods  for  him  ;  and  the  persons  under  Statement 
whose  charge  and  control  the  said  yan  was  were  the  servants 
of  the  said  Mr.  John  Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned 
out  of  Fleet  Street  either  negligently,  suddenly,  or  without 
warning,  or  at  a  rapid  or  dangerous  pace. 

8.  The  defendant  says  that  the  plaintiff  might  and  could,  by 
the  exercise  of  reasonable  care  and  diligence,  have  seen  the 
van  approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  3rd 
paragraph  of  the  statement  of  claiuL 

Action  hj  Servant  against  Master  for  Negligence  while  person- 
ally interposing  in  the  Work. 

1.  The  plaintiff  is  a  labourer,  and  the  defendant  is  a  builder.  ^^^J^™  ^y 

2.  On  the  20th  of  March,  1877,  while  the  plaintiff  was  in  against 
the  service  of  the  defendant  as  labourer  upon  certain  works  at  p»«ter  for 
W.,  in  the  county  of  M.,  the  defendant  ordered  the  plaintiff  UuwSgh 
io  pull  down  a  certain  wall  on  the  premises  where  the  said  negligence 

t  t    ,        1  of  master. 

works  were  being  done. 

3.  On  the  2lBt  day  of  March,  1877,  the  plaintiff,  in  accord- 
ance with  such  instructions,  b^an  to  pull  down  the  said  wall. 
While  so  engaged,  he  had  occasion  to  use  a  ladder  which  was 
standing  on  the  said  premises,  and  which  had  been  personally 
supplied  by  the  defendant  for  the  use  of  his  labourers  in  the 
works  aforesaid.  The  said  ladder  was  so  rotten  and  unfit  for 
use  that  it  broke  while  the  plaintiff  was  on  it,  whereby  he  fell 
to  the  ground  from  a  great  height  and  sustained  a  fracture  of 
the  right  ancle  and  two  ribs,  and  has  been  otherwise  much 
injured. 

4.  The  defendant  was  or  ought  to  have  been  aware  of  the 
defective  state  of  such  ladder,  and  was  guilty  of  negligence  in 
supplying  it  for  the  use  of  his  workmen,  and  permitting  them 
to  make  use  of  it.  The  plaintiff  was  unaware  of  the  rotten 
and  defective  condition  of  the  said  ladder. 

5.  By  reason  of  the  injuries  aforesaid,  the  plaintiff  was  laid 
up  in  a  hospital  for  many  weeks,  and  was  compelled  to  have 
his  foot  and  a  portion  of  his  leg  amputated,  whereby  he  has 
been  lamed  and  disabled  for  life  and  has  suffered  great  pain 
and  anguish,  and  has  been  put  to  expense  for  doctor's  bills 
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and  othenvise,  and  has  lost  sums  of  money  which  he  would 
otherwise  have  earned  as  wages,  and  been  greatly  damnified. 
The  plaintiff*  claims  £1000  damages. 


Claim  by 

servant 

against 

employers 

for  injary 

through 

defective 

machine. 


Action  ly  &')Va7it  against  Employers  for  Injury  tJtrovgh  Dffeetke 

Machine. 

1.  In  the  month  of  January,  1877,  the  plaintiff  entered  the 
scnice  of  the  defendants  as  an  assistant  lamidryman  at  their 
jmhlic  laundr}'  at  L.  near  W.,  and  was  in  such  service  at  tbe 
time  he  received  the  injuries  hereinafter  complained  of. 

2.  In  the  month  of  May,  1877,  it  was  part  of  the  plaintiff's 
duty  as  assistant  laundryman  as  aforesaid  to  place  rolleift 
ready  rolled  with  linen  into  a  machine  belonging  to  tiie 
defendants,  which  was  used  for  manghng  linen,  and  to  remoTe 
therefrom  such  rollers  after  they  hadmidergone  the  proceasof 
mangling. 

8.  Owing  to  the  unsafe  and  defective  condition  of  a  lever 
which  formed  part  of  the  said  machine,  a  portion  of  the  Bui 
machine  fell  upon  the  left  hand  of  the  plaintiff  whilst  he  vas 
properly  discharging  his  said  duty  of  removing  roUers  firom  the 
said  machine. 

4.  The  defendants  at  the  time  of  and  previous  to  the  plain- 
tiff* receiving  the  injuiy  complained  of,  knew  or  ought  to  have 
kno^vn  of  the  unsafe  and  defective  condition  of  the  said 
machine,  and  it  was  altogether  o\\ing  to  their  negligence  that 
the  same  was  not  put  into  a  safe  and  sound  condition. 

5.  In  consequence  of  the  premises  the  plaintiff's  left  anu 
was  much  injured,  and  he  has  endured  great  pain  and 
suffering,  and  been  put  to  expense  for  surgical  and  other 
charges. 

The  plaintiff  claims  £200. 


Claim  for 
injury  to 
canal  by 
negligence 
causing 
outflow  of 
water. 


Keyliyence  in  cmistrvctiny  piiblic  Woi'ks, 

1.  The  plaintiffs  are  an  incorporated  company,  and  are  the 
proprietors  of  the  Bradford  Canal,  and  the  owners  and  occupiers 
of  the  land  through  and  upon  which  the  said  canal  is  constructed. 

2.  In  or  about  the  months  of  January  and  February,  1876, 
the  defendants  the  mayor,  alderman,  and  burgesses  of  the 
borough  of  Bradford  employed  the  defendants  B.  K.  and  A. 
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E.  to  construct  a  sewer  which  was  to  pass  under  the  bed  of  the  CUdm  for 

plaintiffs'  said  canal  near  F.  Bridge.  SjwOby 

3.  The  defendants  B.  K.  and  A.  E.  acting  under  the  orders  neej^ence 
of  the  defendants  the  mayor,  alderman,  and  burgesses  of  the  ^^Mow  of 
borough  of  Bradford,  and  in  pursuance  of  the  said  employment,  water, 
came  T\ath  a  number  of  their  workmen  and  entered  upon  the  plain- 
tiffs' said  land  near  F.  Bridge,  and  dug  a  hole  in  the  plaintiffs' 

said  land  there,  and  constructed  a  sewer  under  the  bed  of  the 
plaintiff's  said  canal  there,  and  on  the  9th  of  February,  1876,  by 
reason  of  the  construction  of  the  said  sewer,  caused  the  water  to 
run  out  from  the  said  canal,  and  thereby  interfered  with  the  use 
of  the  said  canal,  and  for  a  long  time  stopped  the  nayigation 
thereon. 

4.  The  grievances  in  the  last  paragraph  mentioned  were 
caused  by  the  negligent  and  improper  and  defective  construc- 
tion and  placing  of  the  said  sewer  under  the  bed  of  the  said 
canal  by  the  defendants  B.  K.  and  A.  £.,  and  by  the  negligent 
omission  by  them  and  by  the  other  defendants  the  mayor, 
aldennan,  and  burgesses  of  the  borough  of  Bradford,  to  protect 
the  said  canal  by  proper  works  during  the  construction  of  the 
said  sewer. 

5.  The  said  construction  and  placing  of  the  said  sewer  was 
in  accordance  with  the  plans  and  specifications  and  directions 
given  and  furnished  to  the  defendants  B.  K.  and  A.  E.  for  their 
guidance  and  use  in  constructing  and  placing  the  said  sewer  by 
the  defendants  the  mayor,  alderman,  and  burgesses  of  the 
borough  of  Bradford. 

6.  The  plaintiffs  in  the  alternative  allege  that  the  construction 
of  the  said  sewer  under  the  bed  of  their  canal  was  a  work  which 
required  the  drawing  off  of  the  water  from  the  said  canal. 

7.  The  defendants  the  mayor,  alderman,  and  bm^gesses  of  the 
borough  of  Bradford  did  not  give  to  the  plaintiff  a  notice  requir- 
ing the  water  to  be  drawn  off  as  required  by  the  "  Bradford  Canal 
Act,  1871,"  but  caused  the  sewer  to  be  constructed  without  the 
water  being  drawn  off,  and  in  consequence  of  such  omission  the 
water  escaped  from  the  canal,  and  the  use  of  the  canal  was 
interfered  with,  and  the  navigation  thereon  for  a  long  time 
stopped. 

8.  In  consequence  of  the  matters  above  stated,  the  plaintiffs 
lost  a  large  sum  of  money  which  they  would  have  received  as 
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Claim  for 
injury  to 
caiial  by 
negligence 
causing 
outflow  of 
water. 


tolls  for  the  use  of  the  canal,  and  incurred  great  expense  in 
repairing  the  canal  and  refilling  it  with  water,  and  loet  a  large 
quantity  of  water,  and  became  liable  to  jMiy  large  sums  for  the 
delay  and  demun*age  of  barges  and  for  the  delay  in  the  convey- 
ance of  barges  and  goods  over  their  canal,  and  in  the  leoqition 
of  the  same  upon  their  canal. 
The  plaintiffs  claim  £800  damages. 


Statement 
of  defence 
of  corpora- 
tion. 


Statement  of  Defeme  of  tJis  Mayors  Alderman^  and  Burgettes 

of  tlie  Borough  of  Bradford, 

1.  These  defendants  say  that  they  are  the  urban  sanitaq 
authority  f )r  the  borough  of  Bradford,  which  is  an  Uiiwi 
District  under  the  Public  Health  Act,  1875,  and  within  whfch 
the  plaintiffs*  land  and  the  bed  of  the  canal  mentioned  in 
the  8rd  paragraph  of  the  statement  of  claim  are  situated. 

2.  These  defendants  say  that  notice  of  action  as  required  bf 
the  said  Public  Health  Act,  1875,  was  not  given  to  them  pa^ 
suant  to  the  said  Act. 

8.  These  defendants  say  that  leave  was  given  by  the  plaintilli 
to  these  defendants  and  to  the  defendants  B.  K.  and  A.  R  to 
enter  upon  the  said  land  of  the  plaintiffs. 

4.  These  defendants  say  that  they  employed  the  defendants 
B.  K.  and  A.  E.  to  construct  the  said  sewer  only  upon  the 
tenns  of  an  indenture  made  the  18th  day  of  October,  1875, 
sealed  with  the  common  seal  of  these  defendants,  and  executed 
by  the  defendants  B.  K.  and  A.  E.,  whereby  {inter  alia)  it  ww 
agreed  between  these  defendants  and  the  defendants  B.  K.  and 
A.  E.  that  the  work  was  to  be  done  under  the  direction  and  to 
the  satisfaction  of  these  defendants'  surveyor,  or  such  od»er 
person  as  should  be  appointed  by  these  defendants,  and 
whereby  it  was  further  agreed  that  the  works  were  to  be  carried 
on  in  such  portions  and  in  such  manner  as  the  surveyor  should 
direct. 

5.  These  defendants  deny  that  the  grievances  mentioned  in 
the  8rd  paragraph  of  the  statement  of  claim  were  caused  by 
anything  done  under  the  direction  of  their  surveyor,  or  by  any 
other  person  appointed  by  them. 

C.  These  defendants  deny  that  the  grievances  in  the  saidSrd 
pai'agraph  mentioned  were  caused  by  the  negligent,  impn^ 
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and  defective  conBtmction  and  placing  of  the  said  sewer  under  Statement 
the  bed  of  the  said  canal  by  the  defendants  B.  K  and  A.  E.,  ^f  coi^ra- 
and  deny  that  if  they  were  so  caused,  the  construction  and  ^^^^ 
placing  of  the  said  sewer  was  in  accordance  with  the  plans, 
specifications,  and  directions  given  and  furnished  by  them  to 
the  defendants  B.  K.  and  A.  E.  for  their  guidance  and  use  in 
constructing  and  placing  the  said  sewer. 

7.  These  defendants  further  deny  that  the  grievances  in  the 
said  8rd  paragraph  mentioned  were  caused  by  the  negUgent 
omission  by  them  to  protect  the  said  canal  by  proper  works. 

8.  These  defendants  say  that  they,  by  their  surveyor  gave 
such  directions  and  ordered  the  works  to  be  carried  on  in  such 
portions  and  in  such  manner  as  were  necessary  for  the  due 
and  proper  construction  of  the  said  sewer  under  the  plaintiffs' 
canaL 

9.  These  defendants  do  not  admit  that  the  construction  of 
the  said  sewer  under  the  bed  of  the  said  canal  was  a  work 
which  required  the  drawing  off  of  the  water  from  the  said 
canal,  and  they  say  that  if  it  was  such  a  work,  it  was  agreed 
between  them  and  the  plaintiffs  thatf  the  water  should  not  be 
drawn  off  from  the  said  canal,  and  that  by  reason  of  such 
agreement  a  notice  requiring  the  water  to  be  drawn  off  was 
not  served  upon  the  plaintiffs. 

10.  These  defendants  deny  that  the  water  escaped  from  the 
canal,  and  that  the  use  of  the  canal  was  interfered  with  and  the 
navigation  thereon  for  a  long  time  stopped  in  consequence  of 
these  defendants  not  having  given  to  the  plaintiff  a  notice 
requiring  the  water  to  be  drawn  off  as  required  by  the  Bradford 
Canal  Act,  1871,  but  having  caused  the  sewer  to  be  con- 
fitructed  without  the  water  being  drawn  off. 

11.  These  defendants  do  not  admit  the  allegations  contained 
in  the  8th  paragraph  of  the  statement  of  claim. 


Statement  of  Defence  of  B.  K.  and  A.  E, 

1.  The  defendants  B.  K.  and  A.  E.  were  employed  to  con-  Defence  of 
struct  the  sewer  mentioned  in  the  statement  of  claim  by  the 
defendants  the  mayor,  alderman,  and  burgesses  of  the  borough 
of  Bradford,  as  and  being  the  urban  sanitary  authority  of  the 
borough  of  Bradford,  which  is  an  Urban  District  under  the 
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l>tietu»  of    Pahilic  Uealch  Act,  1^75,  and  within  wliidi  the  pfaundflb'  eiid 
4ntnctor«.  j^^^  ^^^  ^^^  ^^  ^^  ^^  plaintiffs'  said  canal  are  aitnated. 

2.  By  virtue  of  the  said  Pablic  Health  Act,  1875,  and  of 
the  Bradford  ImproTement  Act,  1^50,  and  the  other  Ada  in- 
corporated with  and  amending  the  same,  the  defendants  B.  K 
and  A.  £.,  as  the  servants  of  the  defendants  the  major,  aUff- 
man,  and  burgesses  of  the  lx»rough  of  Bradford,  were  entitled 
to  enter  the  plaintiff's  said  land  and  construct  the  aaid  aewer 
under  the  iied  of  the  j)laintiff 's  said  canal,  and  the  defendants 
B.  K.  and  A.  £.  entered  the  said  land  and  constructed  the  said 
sewer  bj  virtue  of  the  powers  conferred  upon  the  defendants 
the  mayor,  alderman,  and  burgesBCS  of  the  borough  of  Brad- 
ford by  the  said  statutes. 

3.  The  ]>laintiffs  consented  to  the  defendants  B.  K  and 
A.  E.  entering  upon  the  said  land  and  constructing  the  sud 
sewer  under  the  bed  of  the  said  canal,  as  the  aenranta  of  the 
defendants  the  major,  alderman,  and  burgesses  of  the  bcvoagb 
of  Bradford. 

4.  The  defendants  B.  K.  and  A.  E.  deny  the  all^atious  ii 
the  4th  paragraph  of  the  statement  of  claim,  and  say  that  tixf 
were  not  guilty  of  any  negligent,  improper,  or  defective  «»- 
struction  or  i)lacing  of  the  said  sewer  under  the  bed  of  the 
said  canal,  or  of  any  negligent  omission  to  protect  the  said 
canal  by  proper  works  during  the  construction  of  the  aid 
sewer. 

5.  The  defendants  B.  K.  and  A.  E.  do  not  admit  that  the 
construction  of  the  said  sewer  under  the  bed  of  the  said  canal 
was  a  work  which  nKjuircd  the  draining  off  of  the  water  firom 
the  said  canal,  and  they  say  that  if  it  was  such  a  work,  it  was 
agreed  between  the  plaintiffs  and  the  defendants  the  major, 
alderman,  and  burgesses  of  the  borough  of  Bradford  that  the 
water  should  not  be  drawn  off  from  the  said  canal,  and  in  con- 
sequence of  such  agreement,  a  notice  requiring  the  water  to  be 
drawn  off  was  not  given  to  the  plaintiffs. 

(i.  The  defendants  B.  E.  and  A.  E.  do  not  admit  that  the 
use  of  the  canal  was  interfered  with  and  the  navigation 
thereon  stopped  in  consequence  of  the  water  not  being 
draAHi  off  from  the  said  canal  after  due  notice  in  that  behalt 
and  they  do  not  admit  the  allegations  contained  in  the  8th 
l^aragraph  of  the  statement  of  claim. 
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Action  against  Railway  Company  for  Injury  through  dffeclive 
Ckmstruction  of  Lamjhylobp  in  Carriaye,  catisiny  it  to  fall 
and  Inflict  the  Injury  complained  of. 

1.  On  the day  of ,  18 — ,  the  plaiutiff  became  and  Claim 

iras  received  by  the  defendants  to  Ixj  by  them  safely  and  J^/^J. 
Mcoiely  carried  as  a  passenger  on  a  journey  from  E.  to  A.  and  company 
<Hi  fche  letnm  journey  for  reward  to  the  defendants  in  that  tSrouLrh*^ 

behalf.  failing  of 

2.  While  on  the  return  journey,  between  the  G.  and  P.  jj^^jf  *^*^ 
fltationfly  the  glass  globe  or  shade  which  covered  the  lamp  of 

the  carriage  in  which  the  plaiutiif  was  being  carried  as  such 
pasBenger  as  aforesaid  gave  way,  fell,  and  struck  the  2)laintiff 
on  his  right  shoulder. 

3.  The  giving  way  and  falling  of  the  said  globe  was  caused 
by  the  defective  state  of  the  said  lamp  or  globe  ;  and  the 
injuries  which  resulted  to  the  plaintiff  therefrom  (as  hereinafter 
mentioned)  were  caused  by  the  negligence  and  default  of  the 
<lefendant8,  their  servants  or  agents,  in  having  permitted  the 
«aid  lamp  or  globe  to  remain  in  a  defective  condition. 

4.  By  reason  of  the  matters  aforesaid  the  plaintiff  was  hurt, 
injniedy  and  personally  disabled,  and  suffered  great  pain,  a 
portion  of  his  shoulder  bone  was  fractured,  and  he  has  been 
prevented  from  using  his  right  arm  and  shoulder,  and  will  be 
farther  prevented  from  doing  so.  The  plaintiff  was  prevented 
from  going  about  and  attending  to  and  following  his  occupa- 
tion of  an  engineer,  and  he  will  be  further  prevented  from 
.flo  doing  to  his  loss  of  gain  and  profit  in  that  behalf.  The 
plaintiff  has  been  and  will  be  put  to  expense  for  surgical  and 
medical  attendance  and  otherwise  in  respect  of  his  said  injuries. 

The  plaintiff  claims  £ . 

Statement  of  Defence, 

1.  The  defendants  do  not  admit  that  the  globe  or  shade  of  Statement 
the  lamp  gave  way  or  fell  or  struck  the  plaintiff.  ®^  defence. 

2.  If  it  be  true  that  the  said  globe  gave  way  and  fell  and 
•track  and  injured  the  plaintiff  as  alleged,  the  defendants 
^eny  that  either  the  giving  way  or  Ming  thereof,  and  also  that 
the  alleged  injuries,  or  any  of  them,  were  oiused  or  happened 
hj  or  Uurongh  the  negligence  or  default  of  themselves,  or  their 
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falling  of  a 
defective 
lamp. 


servants  or  agents,  and  that  they  or  either  of  them  were  gaQtf 
of  any  negligence  or  default  whatever  in  relation  to  the  plaintiff. 

8.  The  defendants  say  tliat  the  giving  way  and  blling  of  the 
said  globe  or  shade  were  wholly  unavoidable  and  unexpected, 
and    the  result  of  mere  accident,  and  were  occasioned  bf 
latent  defects  in  the  said  lamp  or  globe,  and  in  the  bamer  and 
littings  thereof,  and  also  by  the  said  burner  getting  snddoilf 
and  accidentally  choked  and  out  of  order  during  the  said 
journey,  and  by  the  solder  by  which  the  said  globe  was  attadied 
to  the  said  lamp  becoming  melted  by  the  flame  flx>m  the  said 
burner  and  giving  way,  or  by  some  or  one  of  such  caaaes.   The 
defendants  further  say  that  the  said  giving  way  and  Ming 
of  the  globe  and  the  alleged  injuries  resulting  theie&om  hip- 
pened  notiisithstanding  all  reasonable  care  and  precantion  hir- 
ing been  taken  by  the  defendants  to  prevent  danger  and  injiuy 
to  the  plaintiff,  and  to  secure  his  safety  while  travelling  on  the 
said  journey. 

4.  The  defendants  do  not  admit  any  of  the  aIl^[ationB  in 
the  4th  paragraph  of  the  statement  of  daim. 


Claiui 
against 
railway 
company 
for  per- 
sonal 
injury 
through 
negligence 
in  over- 
shooting 
platform 


Acfion  agahist  a  Railway  Comjiany  for  Injury  caused  by  Traiff 
being  hrouyhivj)  beyond  Platform  (a), 

1.  The  i)laintiff  is  a  mantle  manufacturer  carrying  wi 
])usiness  with  his  brother  under  the  style  of  F.  Brothers,  at 
— , Street,  Cheapside,  in  the  city  of  London. 

2.  The  plaintiff,  on  the  15th  of  August,  1877,  purchased  from 
the  defendants  at  their  Aldersgate  Street  Station  a  ticket  en- 
titling him  to  be  carried  from  the  said  station  to  the  Finsboij 
Park  Station,  and  he  was  received  by  the  defendants  as  a  pas- 
senger to  Ixj  carried  on  and  in  the  11.45  p.m.  train  from 
Aldersgate  Street  station,  to  Finsbury  Park  station. 

8.  TMien  the  said  train  was  brought  up  to  a  final  standstill 
for  the  purpose  of  the  passengers  alighting  at  the  Finsbmy 
Park  Station,  the  carriage  in  which  the  plaintiff  had  travelled 
was  n^ligently  brought  up  without  the  knowledge  of  the 
plaintiff  beyond  the  end  of  the  platform  of  the  said  station. 

4.  No  warning  was  given  to  the  plaintiff  of  the  danger  of 


(a]  For  note  as  to  liability  of  railway  companies,  who  are  commoo 
earners,  for  negligence  causing  injury  to  passengers,  see  ant^,  p.  2«S-S. 
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attempting  to  alight  fix>m  the  carriage  at  its  then  position,  ^m 
When  a  reasonable  time  had  elapsed  after  the  train  had  been  ^^y 
broo^t  to  a  standstill,  the  plaintiff,  using  ordinary  and  rea-  company 
ffmaUe  care  in  that  behalf,  attempted  to  alight  from  the  said  son^k- 
cariiage,  but  by  reason  of  the  said  carriage  being  beyond  the  j»"T 
platform,  fell  and  was  bruised,  cut  and  injured.  negligence 

5.  By  reason  of  the  premises  the  plaintiff  was  confined  to  in  oyer- 
loB  bed  for  five  weeks,  and  has  been  since  the  receiving  of  the  pi^^^, 
aid  injuries  and  still  is  unable  to  attend  his  said  business. 

6.  The  plaintiff  has  incurred  liabilities  for  medical  attend- 
ance amounting  to"" about  £100,  and  has  suffered  great  pain, 
I08B9  and  inconvenience,  and  will  be  a  long  time  in  recovering 
and  getting  cured  of  the  said  injuries,  and  will  be  thereby  put 
to  mnch  extra  expense. 

The  plaintiff  claims  £ damages. 

Statement  of  Defence. 

1.  The  defendants  do  not  admit  that  the  plaintiff  carries  Statement 
on  the  alleged  business,  and  that  he  has  sustained  the  alleged  °^  ^^^^^^^ 
bnainess  loss,  or  any  part  thereof. 

2.  The  said  train  did  overshoot  the  platform  as  alleged,  but 
the  said  overshooting  of  the  platform  was  not  due  to  any 
n^ligence  or  want  of  care  of  the  defendants  or  their  servants, 
(HT  to  any  negligence  in  the  management  of  the  said  train. 

8.  The  defendants  do  not  admit  that  the  said  train  was 
brought  to  a  final  standstill.  Their  servants  were  ready  to  back 
the  train  to  the  platform,  and  would  have  done  so  if  the  plaintiff 
had  requested  them  to  do  so,  or  if  he  had  given  them  any 
appurlunity  of  seeing  that  he  was  desurous  of  getting  out,  or  was 
about  to  get  out.  He  did  not  wait  for  or  request  the  train  to  Gontribu- 
be  80  backed,  or  give  any  opportunity  to  take  him  back  in  the  ^^e"^^^ 
train  to  the  platform ;  but  he  jumped  or  got  out  at  once  and 
without  waiting  a  reasonable  time  before  attempting  to  alight 
or  before  alighting  from  the  said  carriage.  In  acting  as  above 
stated,  the  plaintiff  acted  negligently  and  carelessly,  and  he 
did  not,  as  is  allied  in  the  statement  of  claim,  use  ordinary 
or  reaaonable  care  in  alighting  or  attempting  to  alight,  but  he 
got  out  or  jumped  out  hastily  and  negligently. 

4.  It  was  in  consequence  of  the  plaintiff  so  getting  out 
hastily  that  the  servants  of  the  defendants  did  not  observe 
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him  in  time  to  prevent  him  from  getting  oat,  and  in  time  to 
back  the  train  to  the  platform  before  he  got  ont ;  and  the  mid 
servants  were  not  guilty  of  any  n^ligenoe,  even  if  (which  the 
defendants  do  not  admit)  no  warning  was  given  to  the  plaintiff 
as  allied  in  the  statement  of  claim. 

5.  One  of  the  defendants'  servants,  when  the  train  overshot 
the  platform,  and  before  the  plaintiff  got  ont,  called  to  wan 
the  passengers  to  keep  their  seats.  The  plaintiff  heard  this 
warning,  or,  if  he  did  not,  the  said  servant  did  all  he  leasoo- 
ably  could  to  give  this  warning  to  the  plaintiff. 

G.  The  above  conduct,  negligence,  and  want  of  care  and 
caution  of  the  plaintiff  caused  the  injuries  of  which  he  com- 
plains, or  directly  contributed  thereto. 

7.  The  defendants  do  not  admit  the  aU^ations  contained  in 
the  Gth  and  7th  paragraphs  of  the  statement  of  claim. 

\^For  claim  by  administratrix  for  negligence  causing  death  ^ 
the  intestate  and  depreciation  of  his  personal  estate,  see  ankf 
p.  320—1.] 

Claim  for  Injuries  caused  by  Railway  AcddenL 

1.  The  plaintiff  is  a  jeweller  and  silversmith  carrying  on 

business  at  ,  in  the  county  of ,  and  the  defendants 

are  the  M.,  S.  and  L.  Railway  Company. 

2.  The  defendants  are  carriers  of  passengers  between  (among 
other  places)  F.  and  6.  Docks. 

3.  On  the  11th  April,  187C,  the  plaintiff  took  and  paid  for 
a  ticket  from  F.  to  G.  Docks,  and  was  received  by  the  defen- 
dants afi  a  passenger  by  a  train  leaving  F.  at  or  abonfc 
C.35  p.m.,  to  be  safely  carried  by  the  said  train  to  G.  Docks. 

4.  Shortly  after  the  said  train  by  which  the  plaintiff  was 
travelling  had  left  F.,  it  overtook,  and  by  the  negligence  of  the 
defendants'  servants  came  violently  into  collision  with,  anothtf 
train  of  the  defendants  travelling  on  the  same  line  of  rails. 

5.  By  the  force  of  the  collision  the  plaintiff  was  thrown  from 
his  scat  and  seriously  injured. 

G.  In  consequence  of  the  injuries  so  received,  and  the  ilhiefis 
caused  thereby,  the  plaintiff  has  been  unable  to  attend  to  his 
business  up  to  the  present  time,  and  has  been  put  to  great 
expense  in  providing  other  persons  to  manage  his  said  busi- 
ness, and  has  lost  large  profits  which  but  for  his  said  injuries 
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pieventmg  him  from  personally  attending  to  his  said  business, 
lie  would  have  made.    He  has  also  incurred  large  expenses  in 
medical  attendance,  nursing,  and  otherwise  during  his  illness. 
The  plaintiff  claims  £1000. 

Action  against  Bailway  Gompamj  for  Injuries  hy  Collision 

caused  through  Negligence, 

1.  The  defendants  are  carriers  of  passengers  upon  a  railway  Claim 
from  Victoria  station,  London,  to  Balham.  ^^y 

2.  •  In  January,  1876,  the  plaintiff  was  received  by  the  defen-  company 
dants  as  a  second-class  passenger  holding  a  season  ticket,  to  ^orinjune». 
be  by  them  safely  and  securely  carried  for  reward  in  an  express 

iTain  which  started  from  Victoria  station  for  Balham. 

8.  Owing  to  the  negligence  of  the  defendants  in  the  manage- 
ment of  their  railway  line  and  of  the  trains  and  engines 
nmning  thereon,  the  express  train  in  which  the  plaintiff  was 
trayelling  from  Victoria  station  to  Balham  aforesaid  ran  into 
or  otherwise  came  into  collision  with  an  engine  at  a  short 
distance  from  Victoria  station. 

4.  The  plaintiff  was  thrown  from  his  seat  by  the  said  col- 
lision, and  much  injured  about  the  head  and  &ce,  and  had  his 
left  aim  broken. 

The  plaintiff  claims : — 

Action  for  Injury  caused  by  Negligence  of  Defendants^ 

Servants. 

1.  On  the  evening  of  November  6th,  1875,  the  plaintiff  was  Another 
lawfully  proceeding  by  the  usual  path  to  enter  the  station  of  ^^ng^  a 
the  defendants,  at  I.,  in  the  county  of  Derby,  for  the  purpose  railway 
of  taking  his  ticket  and  proceeding  by  a  train  of  the  defendants  f^^^^^mj 
ihen  about  to  start.  injuries. 

2.  In  order  to  reach  the  defendants'  offices  and  platform  it 
was  necessary  for  him  to  cross  a  certain  unprotected  siding  of 
ibe  defendants. 

3.  While  the  plaintiff  was  so  crossing  the  said  siding  he  was 
knocked  down  by  an  engine  in  charge  of  the  defendants' 
flerFants.  His  arm  and  leg  were  cut  off,  and  he  waa  otherwise 
^eronsly  injured. 

4.  No  warning  or  signal  of  the  approach  of  the  said  engine 
given*    It  earned  no  lights,  and  by  reason  of  the  darknesa^ 

I  I 
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of  the  evening  the  plaintiff  was  unable  to  see  his  danger ;  and 
the  injuries  aforesaid  were  caused  by  the  n^ligoioe  of  the 
defendants  herein. 
The  plaintiff  claims  £1000  damages. 

Statement  of  Defence. 

1.  The  defendants  do  not  admit  that  the  plaintiff  was  pro- 
ceeding bj  the  usual  path  to  enter  their  station,  or  that  it  was 
necessary  for  him  to  cross  the  said  siding  in  order  to  reach  then* 
offices  and  platform  as  alleged  in  the  1st  and  2nd  paragn^ 
of  the  statement  of  claim. 

2.  The  defendants  do  not  admit  that  no  warning  or  signal  of 
the  approach  of  the  said  engine  was  given,  or  that  the  said  engine 
carried  no  lights,  or  that  by  reason  of  the  darkness  the  plamdiT 
was  unable  to  see  his  danger  as  alleged  in  the  4th  paragnq[^ 

8.  The  plaintiff  might  and  ought  to  have  proceeded  by 
another  way  to  the  defendants'  offices  and  platform.  If  he  had 
gone  by  the  said  other  way  he  would  not  have  run  any  risk  of 
being  injured  by  the  said  engine. 

4.  The  said  engine  was  proceeding  cautiously  at  a  very  slow 
pace  not  exceeding  two  miles  an  hour,  and  carried  lights  ia 
front,  and  immediately  before  it«  arrival  at  the  said  path  by 
which  the  plaintiff  was  crossing  the  said  siding,  the  whistle  was 
sounded,  and  some  of  the  servants  shouted  to  the  plaintiff  to 
stand  clear. 

5.  The  plaintiff  might  by  the  exercise  of  ordinary  and  reason- 
able care  and  caution  have  avoided  all  injury  from  the  said 
engine. 

Action  under  Lord  GamphelVs  Act  by  an  Exectiior  of  Perm 
killed  hj  NegUgencs  of  the  Defendants  (a). 

Claim  by         1.  The  plaintiffs  are  the  executors  of  A.  B.,  deceased,  and  the 

forinjurics  defendants  are  the  Great  Western  Railway  Company,  and  were 

caoHing        at  the  time  of  the  grievances  hereinafter  complained  of  carriers 

tltt  Lord      ^^  passengers  upon  a  railway  from  London  to  Richmond. 

Campbell's       2.  The  Said  A.  B.  in  his  lifetime  became  and  was  received 

^^  by  the  defendants  as  a  passenger  to  be  safely  and  securely  carried 

by  them  as  such  carriers  from  London  to  Richmond  for  reward. 

8.  The  defendants  did  not  safely  and  securely  carry  the  said 

(a)  As  to  when  a  person  may  sue  under  this  statate,  see  the  o0tM 
ante,  p.  464. 
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A.  B.  from  London  to  Richmond,  but  so  negligently  and  un-  ^^^^*^  ^y 
flkilfiilly  conducted  themaelTeB  in  that  behalf  on  the  said  journey  under  Lord 
as  to  cause  the  train  in  which  the  said  A.  B.  was  being  conveyed  Campwrs 
to  nin  on  to  a  wrong  line  of  rails  and  come  into  collision  with 
another  train  which  was  running  on  the  said  hues. 

4.  By  reason  of  the  said  collision  the  carriage  in  which  the 
said  A.  B.  was  travelling  was  broken,  and  he  received  such 
injuries  that  he  died  therefrom  shortly  afterwards,  viz.,  on  14th 
of  April,  1877,  and  within  twelve  calendar  months  before  the 
oommencement  of  this  action. 

5.  At  the  time  of  the  death  of  the  said  A.  B.  there  were  sur- 
viving him  G.  B.,  his  wife,  and  E.  B.  and  0.  B.,  his  children, 
and  the  said  G.  B.,  £.  B.,  and  G.  B.  still  survive. 

6.  The  plaintifp,  as  the  executor  of  the  said  A.  B.,  and  for 
the  benefit  of  the  aforesaid  G.  B.,  E.  R,  and  0.  B.,  according 
to  the  statute  in  such  case  made  and  provided,  claims  £500 
damages. 

AcUan  against  Pilot  for  Negligence  causing  Collision  and  Damage 

to  Plaintiff's  Barge. 

1.  The  plaintiff  is  a  lighterman  and  owner  of  the  sailing  Claim 
baige  **  B./'  and  the  defendant  is  a  licensed  pilot,  and  was  at  the  ^fj^J^oj. 
time  of  the  collision  hereinafter  mentioned  in  charge  of  the  negligence 
•teamndup  «H."  3f„ 

2.  At  or  about  5.30  pan.  on  the  21st  day  of  December  last  with  and 
the  said  barge  "  R."  was  lying  at  anchor  in  Upper  Erith,  on  the  p^StvUff 's 
liver  Thames.    There  was  no  wind.    The  night  was  dark,  the  bai^ 
tide  was  the  last  quarter  ebb,  and  the  riding  light  of  the  said 

barge  was  duly  exhibited  and  burning  brightly. 

8.  Under  these  circumstances  the  defendant  so  improperly 
and  Diligently  navigated  the  "  H."  that  she  came  into  violent 
ooUision  with  the  said  barge,  the  stem  of  the  said  steamer 
linking  the  head  of  the  said  barge  with  such  force  that  the 
Mid  bwge  filled  and  sank  shortly  after  the  said  collision. 

4,  In  consequence  of  the  said  negligence  and  want  of  skill  on 

the  part  of  the  defendant  in  navigating  the  said  steam-ship, 

the  plri"fa'ff  has  been  put  to  considerable  expense  in  raising  and 

Impairing  the  said  barge,  and  has  lost  the  use  of  the  said  barge 

iofr  a  considerable  time. 

The  plaintiff  claims  £800  damages. 

I  I  2 
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Statement  of  Defence. 

1.  The  defendant  admits  the  allegations  oontained  in  the 
Ist  and  2nd  paragraphs  of  the  statement  of  claim,  save  in  w 
far  as  it  is  there  alleged  that  the  riding  light  of  the  said  bai]ge 
was  dnly  exhibited  and  burning  brightly. 

2.  The  said  barge  "  B./'  at  the  time  in  the  said  statement 
mentioned,  was  at  anchor  in  the  fairway  of  the  river  Thames, 
but  the  said  barge  did  not  exhibit  the  usual  riding  h'ghtai 
provided  by  the  bye-laws  and  regulations  then  in  force  under 
and  by  virtue  of  the  Acts  of  Parliament  regulating  the  naviga- 
tion of  the  river  Thames,  nor  was  there  any  light  exhibited  or 
burning  on  board  the  said  barge. 

3.  The  defendant  denies  that  he  improperly  or  ne^igentij 
navigated  the  **  H."  as  in  the  8rd  paragraph  of  the  statement 
of  claim  alleged,  or  in  any  other  way,  and  says  that  the  flaid 
collision  in  the  said  paragraph  complained  of,  was  occasioned  or 
contributed  to  by  the  neglect  or  default  of  the  plaintiff  or  his 
servants  in  not  exhibiting  as  aforesaid  a  light  on  board  the 
said  barge,  or  in  not  having  taken  measures  to  warn  the  defen- 
dant and  tliosc  on  board  the  "  H."  of  the  position  of  the  said 
barge  by  hailing  or  otherwise,  whereby  the  defendant  was 
unable  to  make  out  the  said  barge  until  it  was  too  late  to  SToid 
a  collision  with  the  said  barge. 

4.  The  defendant  denies  the  allegations  contained  in  the 
4th  paragraph  of  the  statement  of  claim. 

6.  At  the  time  of  the  occurrences  in  the  statement  of  daim 
mentioned,  the  defendant  was  in  charge  of  and  navigating  the 
"  H."  as  a  duly  licensed  Trinity  House  pilot  for  the  district  in 
which  the  said  collision  occurred,  and  on  his  appointment  as 
such  Trinity  House  pilot  had  executed  a  bond  for  £100, 
conditioned  as  in  the  872nd  section  of  the  Merchant  Ship{»ng 
Act  provided,  and  the  amount  of  pilotage  payable  to  the  defen- 
dant in  respect  of  the  voyage  upon  which  he  was  then  engaged, 
was  the  sum  of  £2  12«.  6d. 

6.  If  the  said  collision  occurred  through  any  neglect,  defiutt 
or  want  of  skill  of  the  defendant  (which  the  defendant  denies), 
such  neglect,  default  or  want  of  skill,  was  neglect,  defiralt  (X 
want  of  skill  within  the  meaning  of  the  873rd  section  of  the 
Merchant  Shipping  Act,  18G4  ;  and  the  defendant  is  not  b'aUe 
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in  respect  of  such  neglect,  defeult  or  want  of  skfll,  beyond  the 
said  sum  of  £100,  and  the  said  sum  of  £2  12^.  M. 

Action  against  Owner  of  Ship  for  Negligence  causing  Gollisimi. 

1.  The  plaintiflfe  are  the  owners  of  the  steamnahip  "Velocity,"  Claim  by 
the  master  and  crew  of  the  said  steam-ship,  and  the  owners  of  JJ^f^g^ 
the  cargo  laden  therein  at  the  time  of  the  collision  herein-  against 
after  mentioned.    The  defendants  are  the  owners  of  the  steam-  !J^^^ 
ship  "  Halby."  for  negli- 

2.  The  "  Velocity,"  a  screw  steam-ship  of  259  gross  tons  ^^j*'"" 

register,  and  manned  by  a  crew  of hands  all  told,  left  lirion. 

liondon  on  the  morning  of  the  20th  December,  1876,  bound 

for  Calais  with  a  cargo. 

3.  About  6.20  a.m.  on  the  same  day,  the  Yimi  at  the  time 
being  S.£.  a  moderate  breeze,  the  weather  dark  and  rainy,  and 
the  tide-ebb  of  the  force  of  about  three  knots  an  hour,  the 
**  Velocity,"  in  the  prosecution  of  her  said  voyage,  was  in  the 
Tower  Hope  Reach,  proceeding  under  steam  at  the  rate  of  about 
six  knots  per  hour,  and  keeping  her  course  down  the  river 
rather  to  the  northward  of  mid-channel.  Her  proper  regula- 
tion lights  were  duly  exhibited  and  burning  brightly,  and  a 
good  look-out  was  being  kept  on  board  of  her. 

4.  Under  these  circumstances  a  dim  white  light,  which 
proved  to  be  the  riding  light  of  the  steam-ship  "  Halby,"  was 
seen  by  those  on  board  the  '^  Velocity  "  at  the  distance  of  about 
three  ships'  lengths,  nearly  ahead,  but  a  little  on  the  port  bow 
withal.  The  helm  of  the  "Velocity"  was  immediately  put 
hard-a-port,  but  it  was  impossible  to  clear  the  "  Halby,"  and 
the  anchor  chain  of  the  "  Halby "  caught  the  port  side  of  the 
*'  Velocity "  about  the  waist,  inflicting  such  serious  damage 
that  the  ''  Velocity  "  sank  ahnost  immediately. 

5.  The  **  Halby  "  was  in  fault  within  the  true  intent  and 
meaning  of  86  &  87  Vict.  c.  85,  s.  17,  on  account  of  the  im- 
proper condition  of  her  riding  light. 

6.  The  aforesaid  collision,  and  the  damage  consequent  thereon, 
w»%  solely  occasioned  by  the  neglect  and  improper  conduct  of 
those  on  board  the  "  HaJby,"  in  neglecting  to  exhibit  a  proper 
riding  light  in  accordance  with  the  regulations  for  preventing 
collisions  at  sea,  and  in  neglecting  to  indicate  to  those  on  board 
the  "  Velocity  "  the  position  of  the  "  Halby." 
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The  plaintiffs  the  G.  Steam  Nay.  Co.  claim  the  Talae  of  the 

said  steamnahip  "Velocity." 
The   plaintiffs   the  master   and   crew   of  the  steam-flhip 

"  Velocity,"  claim  the  value  of  their  eflects. 
The  plaintiffs  the  owners  of  the  cargo  laden  on  board  the 

"  Velocity  "  claim  the  value  thereof 

Statement  of  Defence. 

Statement        1.  About  6.15  a.m.  of  the  20th  December,  1876,  the  ''Hal- 
of  defence,    ^^y »»  ^]^[qY^  ig  ^  brig-riji^ed  iron  screw-steamer  of  994  toofl 

register,  and  120  horse-power  nominal,  manned  by  a  crew  of 
forty-four  hands,  and  in  charge  of  a  duly  licenaed  pilot,  m 
lying  at  anchor  in  the  river  Thames,  abreast  of  the  Mnddng 
Light,  and  in  about  mid-channel,  by  her  port  anchor  and 
about  forty-five  fathoms  of  chain.  On  the  previons  aftemooo, 
whilst  prosecuting  her  voyage  from  Liverpool  to  London,  ihe 
had  come  to  anchor  in  consequence  of  the  thickneas  of  ihe 
weather. 

2.  The  wind  at  about  6.15  a.m.  was  blowing  a  modente 
breeze  from  the  S.W.,  the  weather  was  showery,  and  the  ij 
overcast,  but  the  banks  of  the  river  on  both  sides  were  visible. 
The  tide  was  ebb,  of  the  force  of  about  three  knots  an  boor, 
and  the  "  Halby "  had  a  proper  regulation  anchor  light  at- 
tached to  the  foretop-gallant-stay,  and  duly  exhibited,  and 
burning  brightly,  and  in  addition  had  an  ordinary  globe  light 
hoisted  on  the  flagstaff  over  the  tafirail,  and  was  lying  at 
anchor  with  her  helm  a  little  to  port,  and  a  proper  watch  was 
being  kept  on  board  of  her. 

8.  Under  these  circumstances  the  masthead  and  green  fa'gfats 
of  the  "Velocity  "  were  seen  a  little  on  the  "Halby's"  starboaid 
bow,  and  apparently  about  half  a  mile  off.  The  **  Vdodty** 
approached  at  great  speed,  and  exhibited  her  red  light,  and 
although  she  was  hailed  from  the  "  Halby,"  she  continued  to 
approach  rapidly,  shut  in  her  green  light,  and  attempted  to 
cross  the  bow  of  the  "  Halby,"  but  she  caught  the  diain  of 
the  "  Halby,"  and  came  into  collision  with  her,  whereby  she 
sustained  the  damage  (if  any)  mentioned  in  the  4th  paragr^ih 
of  the  statement  of  claim. 

4.  Those  on  board  of  the  "  Velocity  "  neglected  to  keep  • 
proper  look-out. 
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5.  Those  on  board  the  "  Velocity  "  neglected  to  take  proper  Statement 
measnres  for  keeping  the  "  Velocity  "  clear  of  the  "  Halby."        °^  ^^^^^ 

6.  The  "Velocity"  was  being  navigated  at  an  improper 
speed. 

7.  The  said  collision  and  damage  consequent  thereon  were 
occasioned  by  the  neglect  and  defiudt  of  those  on  board  the 
*'  Velocity,"  and  were  not  in  any  way  occasioned  by  any  neglect 
•or  de&nlt  on  the  part  of  those  on  board  the  "  Halby." 

8.  Save  as  herein  admitted  and  appears,  the  defendants  deny 
ilie  tmth  of  the  all^ations  in  the  statement  of  claim. 


HuisanoeCa). 

Injury  to  a  Wharf  cutised  by  improperly  stacking  Blocks  of 

Oranite  against  one  of  its  Sides. 

1.  The  plaintiff  J.  M.  is  the  owner  and  the  plaintiffs  the  Claim  for 
L.  P.  Co.  are  the  tenants  of  the  C.  Wharf,  situate  in  P.,  in  the  ^h«fby 
<xnmty  of  Middlesex.  adjoining 

occupier. 

(«}  Where  the  nuiflance  is  a  public  one  and  indictable,  an  action  will   ^y^^fQ 
not  ue  at  the  suit  of  a  private  person,  unless  he  sustains  special  damage  Qi^jgmjce 
beyond  that  sustained  by  the  other  persons  affected  by  it    {RicJtet  t.   i^^dictable 
JUtropaUtan  Bail,  6^.,  L.  E.  2  H.  L.  175  ;  Winterhcttom  y.  Lord  Derby ^   Dliuntiff 
L.  B.  2  Ex.  316 ;  Benjamin  v.  Storr,  L.  R.  9  C.  P.  400  ;  McCarthy  v.    ^__4  i,-„ 
JfetropOUan  Board  of  Works,  L.  R.  8  C.  P.  191,  Ex.  Ch.,  and  L.  R.  7   gained 
H.  L.  243.)    Nor  is  a  private  person  justified  in  abating  a  nuisance,  exceptional 
(^AmM  T.  BMrookf  L.  R.  8  Q.  B.  96.)  damage. 

Where  the  defendant  built  a  house  with  an  area  which  was  left  un-       . /^^ 
fenced  near  a  public  footpath,  and  a  person  had  fallen  into  the  area  ^^J°^, 
while  pasBing  along  the  footway  with  oidlnaiy  care  in  the  night,  the  through 
defendant  was  held  liable,  though  the  plaintiff  had  accidentally  deviated  defective^ 
tram  the  public  footpath,  and  so  inadvertently  become  a  trespasser,    fencing  by 
(Bamef  v.  Ward,  19  L.  J.  C.  P.  196  ;  JIadlev  v.  Taylor,  L.  R.  1  C.  P.  53.)   or  near 
It  wcyold  have  been  otherwise  had  the  area  been  distant  from  the  path,  public  path 
(jA.)  And  where  a  foot-passenger  missed  his  way  along  a  public  path   orhighway. 
jmd  stzayed  into  a  reservoir  made  by  the  defendants  near  to  but  not  sub- 
tftantiaUy  adjoining  the  path,  they  were  held  not  to  be  liable,  though  the 
yarj  fonnd  the  reservoir  was  dangerous,  and  that  the  foot-passenger  had 
fluna  ordinary  care.    (Ilardcoitle  v.  SnUh  Yorkshire  Bail,  Co,,  28  L.  J. 
JEz.  139.) 

It  is  enough  to  constitute  a  thing  a  nuisance  that  it  renders  the  enjoy-   Rule  as  to 
ment  of  life  and  property  uncomfortable.     (i2.  v.  White,  1  Burr.  337.  what  oon- 
per  I/»rd  Mansfidd.)    To  erect  anything  offensive  so  near  the  house  oi  stitutes  a 
4moUier  as  to  make  it  uninhabitable,  sudi  as  a  forge,  is  a  nuisance.  Com.   nuisance. 
Dig.  Action  on  the  Case  for  Nuisance.  (A.)    But  seinble  the  keeping  of  a  ])QQigion0. 
kennd  so  near  the  plaintiff's  house  that  the  noise  of  the  dogs  prevented 
the  &mily  from  sleeping  at  night  and  disturbed  them  by  day,  is  not  a 
noiflance — at  least  on  a  finding  of  a  jury  to  this  effect  the  Court  refused  to 
distarb  the  vezdict ;  but  the  Co\ai  woidd  in  sudi  a  case  have  upheld  the 
Teidict  had  they  found  it  a  nuisance.    (See  Crump  y.  Lamhert,  L.  R.  3 
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Claim  for 
damage  to 
wharf  by 
adjoining 
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2.  The  defendants  are  the  owners  and  oocnpiers  of  a  wharf 
and  land  which  adjoins  the  said  G.  Wharf  on  the  east  side 
thereof. 


Distinction 
between 
nuisances 
to  property 
and  those 
infringing 
on  personal 
rights. 


No  defence 
that  defen- 
dant only 
made 
reasonable 
use  of  his 
property. 


Cases  of 
nuisance 
and  negli- 
gence fre- 
quently 
mixed  up. 


Distinction 
between 
cases  where 
person  on 
premises 
for  busi- 
ness or  by 
permission 
at  time  of 
injury. 


Eq.  409  ;  Ball  v.  Bay,  L.  B.  8  Oh.  467.)  It  is  a  naisance  to  display  fire- 
works or  other  exhibition  whereby  disorderly  crowds  are  collec^sd  neir 
the  plaintiff's  house.  ( Walker  y.  Brewtterj  L.  R.  5  Eq.  25  ;  Inehkali  r. 
BoUwton,  L.  R.  4  Oh.  388.) 

here  is  a  distinction  to  be  drawn  between  ntdaances  prodnciiig  injin^ 
to  property  and  those  merely  caosing  personal  discconf  ort.  Hie  latter  a 
not  always  actionable,  as  this  would  stop  many  uscfnl  trades ;  bat  if  the 
nuisance  causes  a  sensible  injury  to  adjacent  property  it  becomes  action- 
able, as  where  vapours  from  a  furnace  injure  the  plalntifTs  shnibi. 
{St,  Helen: t  Smelting  Qt.  y.  Tipying,  35  L.  J.  Q.  6.  66  ;  and  see  SaWim^. 
NoHh  Brancepath  Coal  Co,,  L.  R.  9  Ch.  705.)  With  regard  to  penoul 
discomfort  it  has  been  held  that  if  the  alleged  nuisance,  snch  as  noise  or 
smoke,  interfere  with  the  comfort  of  himian  existence  in  the  plaintilTi 
premises,  it  is  actionable.  (  Crump  v,  Lambert,  supra,)  It  haB,lioweTer, 
been  well  settled  that  merely  diminishing  the  pleasure  of  the  plaintiff  in 
the  enjoyment  of  his  proper^  is  not  actionable. 

If  the  act  of  the  defendant  causes  discomfort  amounting  to  a  noisaiioer 
it  is  no  defence  that  in  creating  it  the  defendant  only  made  a  reasonsUe 
use  of  Ills  land  and  premises.  Thus  where  the  defendant  erected  a  brick 
clamp  on  his  land  for  the  temporary  purpose  of  buming  bricks  far 
building  thereon,  which  clamp  was  180  yards  away  from  the  j^sin- 
tiff's  house,  but  situated  on  the  most  distant  part  of  the  defenoant'i 
land,  it  was  held  that  the  erection  constituted  an  actionable  nmssiiff^ 
(Bamfttrd  v.  Turnley,  31  L,  J.  Q.  B.  286,  Ex.  Ch,  OTermling  J5Wp  t. 
Borlotr,  27  L.  J.  C.  P.  207.  And  see  Curnj  v.  Lidbetter,  32  L.  J.  C  P. 
104.) 

The  question  of  nuisance  frequently  runs  into  that  of  n^ligence  on  die 
part  of  the  defendant.  Thus  where  a  local  board  were  empowered  to  erect 
in  a  navigable  river  a  landing  stage  which  was  confined  by  anchors,  tbe 
board  was  held  liable  for  an  injury  to  a  ship  by  one  of  the  anchors  on  the 
p^round,  that  the  anchor  was  not  marked  by  a  buoy.  {Jolliffe  r.  WklU' 
Mcy  Local  Board,  L.  R.  9  C.  P.  62.)  So  where  a  gasfitter  sent  his  semnt 
the  plaintiff  to  fix  some  gas  apparatus  in  the  defendant's  sugar  refineiy 
at  his  request,  and  the  plaintiff  fell  through  an  unfenced  uiaft  in  tli^ 
refinery,  the  defendant  was  held  liable  for  the  injury  caused  by  the  fJL 
{Indenmvr  v.  Barnes,  L.  R.  2  C.  P.  311,  Ex.  Ch. ;  and  see  ftVwrffcsfV. 
Metropolitan  Bail,  Co.,  L.  R.  2  Ex.  384.)  In  the  case  of  Indermaur^* 
Barnes,  the  Court  of  Exchequer  Chamber  distinguished  between  case* 
where  a  j)er8on  was  on  premises  by  mere  permission  (as  to  which  see 
next  paragraph)  and  where  a  person  is  on  premises  for  lawful  busi- 
ness in  whicn  plaintiff  and  defendant  are  interested,  in  which  case 
the  occupier  of  the  premises  is  bound  to  use  reasonable  care  to  present 
damage  from  unusual  danger  which  he  knows  or  ought  to  know,  and 
it  is  a  question  for  the  jury  whether  he  has  taken  reasonable  precan- 
tion,  as  by  notice,  lighting,  guarding,  &c.,  and  also  whether  there  was 
contributory  negligence  on  the  part  of  the  plaintiff.  (See  **  Ntgligencf:') 
This  doctrine  seems  to  trench  on  the  decision  in  Seymour  v.  Madifiif 
20  L.  J.  Q.  B.  327,  where  it  was  held  that  the  owner  of  a  theatre 
was  not  liable  to  an  actor  for  injuries  sustained  by  him  by  falling 
through  an  aperture  on  the  stage  which  was  not  sufficiently  lighted. 
The  doctrine  of  Indermaur  v.  Barnes,  supra,  was  acted  on  in  Mlkitf  T. 
France,  46  L.  J.  C.  L.  823. 

A  person  being  on  or  using  premises  by  mere  license  or  permission,  is 
in  a  different  position  from  one  using  them,  as  in  the  case  of  Indermtmr 
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3.  For  several  months  pieyious  to  the  commencement  of  Claim  for 
this  action  and  down  to  the  present  time  the  defendants  have  y^^^  ^ 

■_  _  II  ■  ^  ■!  I  I        I  I  -  I      I 

T.  J)»meg^  mpra^  in  the  course  of  business  with  the  occupier.    The  result  Liability 
of  the  authorities  on  the  subject  is  that  in  case  of  mere  licensees  the  occu-   of  occupier 
pier  is  not  liable  for  damage  caused  bj  something  defective  or  dangerous  Qf  ^[i^. 
on  the  premises,  unless  it  he  in  the  juiture  of  a  trap.    (Bolch  y.  Smith,  serous  pre- 
31   L.  J.  Ex.  201  ;  Qantret  v.  Jigerton,  L.  R.  2  C.  P.  371  ;  Qnftley.   misesto 
Arker,  18  L.  T.  N.  8.  364  (1868) ;  Smith  v.  London  and  St.  Katherine  mere 
Jheit*  Cb^  L.  K.  3  C.  P.  326  ;  Carby  r.  UiUy  L.  J.  27  C.  P.  318.)    It  is   licensees. 
on  the  principle  inyolved  in  these  cases  that  vwre  vititors  cannot  maln- 
tam  an  action  through  injuries  sustained  by  reason  of  defects  about  the 
house.    (See  Sauthcote  t.  Stanley y  25  L.  J.  £x.  339,  and  OoUi$  y.  Selden, 
L.  B.  3  C.  P.  495.)    This  exemption  from  liability  where  the  injury 
axiKB  from  the  negligence  of  a  servant,  has  been  put  on  the  ground 
that  the  guest  is  in  the  same  position  as  a  servant  with  reference  to  the 
acts  of  the  host's  servants. 

As  a  general  rule  the  occupier  of  fixed  property  is  liable  for  any  j^^i^  ^j^^^ 
nniaaDce  occurring  on  it  {Bmh  v.  Steinnian,  1  B.  &  P.  404) ;  but  this  occupier  of 
role  is  now  subject  to  so  many  exceptions,  that  it  would  be  very  dan-   lantHiable 
goons  to  act  on  it  as  a  general  principle.    It  has  recently  been  held  that  ^^^ 
where  the  defendant  has  brought  another  person  on  land  in  his  occupa-   Q^ig^ce 
tkm,  and  aUowed  him  to  commit  a  nuisance  thereon,  he  is  liable  for  such   thereon 
imiauice.    (White  v.  Jameson,  L.  R.  18  Eq.  303.)    An  occupier  of  land   ^^^j^ 
is  not  nable  for  a  nuisance  committed  thereon  by  a  stranger  without  his  modified 
ocnuent,  if  he  has  not  subsequently  approved  of  it    (See  Saxby  v.  Man^ 
eheatrr  4'  Shield  Bail.  Co.,  L.  R.  4  0.  P.  198.) 

The  most  important  exception  to  the  above  nile  is  where  nuisances  are  ^j^^q 
caned  on  land  in  a  person*s  occupation  by  the  malfeasance,  misfeasance,   Quigjujce 
or  non-feasAnce  of  contractorn*  servants  in  the  course  of  work  they  have  created  by 
nodfirtaken.    If  a  contractor  employed  to  do  a  lawful  act  causes  a   gerym^^  of 
nniBBZice  in  the  course  of  his  work,  ne  and  not  the  person  employing  him   contractor 
is  liable  for  it    The  same  rule  applies  to  cases  of  nuisance  as  to  acts  of 
ncgligenoe  which  may  not  come  precisely  within  that  category.    The 
rate  in  both  is  that  the  vrrong-docr  himself  or  "  the  first  i)erson  in  the 
ascending  line,**  who  is  the  employer,  must  be  looked  to,  but  there  the 
liability  terminates,  and  the  employer  of  such  employer  cannot  be  made 
Kable.     {Murray  v.  Currxt,  L.  R.  6  C.  P.  24.    See  per  Willes,  J.,  p.  27.) 
Uniere  a  contractor  employed  by  navigation  commissioners  flooded  the 
jdaintiiTB  land  by  improperly  and  without  authority  introducing  water 
into  a  drain  insufficiently  made  by  himself,  the  contractor  and  not  the 
commindoners  was  held  liable.    {Allen  v.  Hdyward,  7  Q.  B.  960,  975.) 
And  if  a  person  employs  a  contractor  to  build  on  his  land,  and  the  work- 
men of  i£e  latter  excavate  the  ground  so  negligently  as  to  cause  injury 
to  a  house  on  the  adjoining  land,  the  contractor  and  not  the  person  who 
emplojs  him  is  liable.    {Gayford  v. McJtoUt,  23  L.  J.  Ex.  205.)    The  im-  immediate 
mediate  employer  of  the  person  whose  act  causes  the  injury,  whether  he  be  employer 
the  oontmctor  or  sub-contractor,  or  even  sub-sub-contractor,  is  the  person   of  person 
liable.    {Knight  v.  Ibx,  5  ExTch.  721 ;  and  see  Murray  v.  Currie,  supra.)  causing 
The  nature  of  the  work  raises  a  presumption  that  the  person  sought  to  be   injury 
made  responsiblo  was  an  independent  contractor,  and  noti  a  servant,   liable 
{Weffdre  v.  London,  BrigMon,  Sf  South  Coast  Bail.  Co.,  L.  R.  4  Q.  B. 
693.}    Hie  principle  laid  down  in  these  cases  would  not  apply  in  the   Exceptions 
event  of  the  employer  of  the  contractor  personally  interfering  or  in  any   ^  ^ q^^  ^}jj^^ 
waj  making  himself  a  party  to  the  act  or  omission  causing  the  injury,   contractor 
{BMrgost  r.  Grey,  1  C.  B.  578.)    Or  where  the  thing  ordered  to  be  done   liable. 
or  any  part  of  it,  as  opposed  to  acts  of  negligence  or  nuisance  in  the 
doing  of  it,  is  its^  a  nmsance.    {Mlis  v.  Sheffield  Gas  Consumers^  Co.,  23 
L.  J.  Q.  B.  42.)    Nor  where  the  employer  is  charged  with  a  duty  by 
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wrongfallj  and  improperly  stacked  and  kept  stacked  Uocks  of 
granite  and  other  heavy  materials  against  and  npon  the  eastom 
wall  of  the  said  C.  Wharf,  and  the  said  buildings  of  the  plaintiffii 
thereon,  whereby  the  said  wall  and  buildings  have  been  cmahed, 
cracked,  and  otherwise  injured,  and  have  been  rendered  dan- 
gerous  and  unfit  for  use. 

4.  By  reason  of  the  said  trespasses  and  injuries  so  conmiitied 
and  caused  by  the  defendants  aa  aforesaid,  the  plaintiffit  the 
said  L.  P.  Co.  have  been  put  to  great  trouble  and  incon- 
venience, and  have  been  prevented  from  using  the  said  wharf 
and  buildings  in  the  way  of  their  trade,  and  their  goods  in  the 
said  premises  have  been  damaged  and  spoilt,  and  they  have 
been  obliged  to  find  other  premises  for  their  business. 


<>>ntractor 
not  liable, 
when. 


Owner  of 
land  not 
liable  for 
nnisance  on 
it  after  let- 
ting. 

Unless  he 
is  bound  to 
repair  or 
retain  con- 
trol over  it. 

Or  unless 
nuisance 
the  result 
of  mode 
of  occupa- 
tion con- 
templated. 

Proprietor 
of  collected 
water  not 
liable  for 
escape  of 
it  by 
unusual 
rainfall. 


Btatnte,  as  he  cannot  shift  his  responsibility  by  employing  a  contractor. 
(See  Hole  v.  Sittinghonrne^  30  L.  J.  Ex.  81.)  This  doctrine,  howcTer, 
seems  hardly  reconcilable  with  several  cases.  (See  Knigkt  t.  Ibx,  and 
Allen  V.  Uaywardj  supra,) 

A  contractor  lawfully  employed  to  construct  a  sewer  under  a  road  is  not 
liable  for  injury  caused  to  a  person  through  a  hole  haying  formed  in  the 
road  by  the  natural  subsidence  of  the  ground,  assuming  that  the  con- 
tractor has  properly  completed  the  work.  {Hyamt  v.  Webiter,  Lb  R.  4 
Q.  B.  138,  Ex.  Ch.)  In  such  a  case  the  employer  of  such  contractor  wodd 
not  semble  be  liable. 

The  owner  of  land  is  as  a  general  rule  not  liable  for  a  nuiaance  erected 
or  caused  on  it  after  letting  it.  If,  however,  he  leta  with  a  nuisance  on 
it  he  continues  liable  for  it  {2bdd  v.  FligJit,  30  L.  J.  C.  P.  21),  but  not  if 
the  nuisance  is  caused  by  a  particular  mode  of  using  that  which  was  on 
the  land  at  the  time  of  letting.  (Rick  v.  Basterfield,  4  C.  P.  783.)  Bk 
landlord  is  liable  for  a  nuisance  arising  from  not  doing  repairs  which  » 
between  himself  and  his  tenant  he  was  bound  to  do,  or  if  he  retains  a 
control  over  the  repairs.  {Payne  v.  JRogert^  2  H.  Bl.  349.)  Where  A.  let 
to  B.  a  field  for  the  purpose  of  its  being  worked  as  a  lime  quarry.  Tbe 
ordinary  way  of  getting  the  limestone  was  by  blasting,  and  A.  authorised 
the  quarrying  of  the  stone  and  the  erection  of  the  lime-kilns  in  the  field. 
A  nuisance  was  caused  to  the  adjoining  occupier  by  the  blasting  and  by 
the  smoke  from  the  kilns,  and  he  brought  an  action  against  A.  and  B. 
On  demurrer  by  A.,  it  was  held  that  he  was  liable,  although  the  nuiauioe 
was  actually  created  by  the  act  of  his  tenant,  because  the  terms  of  the 
demise  were  an  authority  from  him  to  B.  to  create  the  nuisance,  idiich 
was  therefore  the  necessary  consequence  of  the  mode  of  occupation  con- 
templated in  the  demise.  (JIarris  y.  Jamet,  46  L.  J.  C.  L.  545  ;  distiD- 
guishing  Rich  v.  Battcrficld,  ntffra,)  Where  the  nuisance  arises  from 
non-repair,  the  landlord  not  being  bound  to  repair,  see  kelson  y.  The 
Literpool  Rntvery  Co.^  46  L.  J.  C.  L.  675. 

The  proprietor  of  collected  water  is  not  liable  without  negligence  for 
its  escape  caused  by  vit  viajor  ;  and  a  fall  of  rain  of  a  kind  which  ooold 
not  have  reasonably  been  anticipated  amounts  to  vis  major,  (^NickoU  ▼. 
Jfarslatid,  44  L.  J.  Ex.  134  ;  46  L.  J.  (App.)  134  (C.  L.).)  It  was  hdd 
also  in  that  case  that  the  liability  of  the  proprietor  of  stored  water  does 
not  apply  where  a  fresh  agency  intervenes  between  the  water  and  tha 
damage.    {Fletcher  y.  RylandSf  37  L.  J.  Ex.  161,  distinguished.) 
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5.  The   plamtiff  J.  M.  has   lost   the  said   company   as  Claim  for 
tenants  of  the  premises,  and  will  be  unable  to  let  the  same,  and  ^^^  ^ 
he  will  be  put  to  great  expense  in  and  about  repairing  the  said 
premises,  and  his  reversionary  interest  therein  has  been  much 
injured. 
The  plaantifiSy  the  L.  P.  Co.  claim  £200  damages. 
The  plaintiff  J.  M.  claims  £500  damages,  and  also  an  in- 
junction against  the  continuance  or  repetition  of  the 
acts  complained  of. 

Iffury  to  Dwelling-hmse  by  sapping  its  Foundations. 

1.  Beforeandat  the  time  of  the  committing  of  the  grievances  Claim  for 
liereinafter  aU^[ed,  the  plaintiff  was  possessed  of  a  leasehold  ^^^^ 

interest  in  the  dwelling-house  known  as  No.  — , ,  in  the  house  by 

county  of  M.,  and  had  underlet  the  same  to  weekly  tenants.  ^ductin^ 

2.  The  defendants  in  or  about  the  months  of  September  and  building 
October,  1876,  were  employed  in  digging  the  foundations  of  an  op«»*»o"8- 
intended  building  in  a  certain  piece  of  land  next  adjoining  to 

the  land  whereon  the  said  dwelling-house  is  built,  and  so  negli- 
gantij,  carelessly,  unskilfully,  and  improperly  conducted  the 
sud  bnilding  operations  by  &iling  sufficiently  to  shore  up  the 
fonndatums  and  walls  of  the  said  dwelling-house,  and  dug  the 
sud  fbnndations  in  the  land  next  adjoining  the  land  on  which 
the  said  dwelling-house  is  built  so  carelessly,  unskilfully,  and 
improperly  that  by  reason  thereof  the  foundations  and  walls  of 
the  BB&i  dwelling-house  sank  and  gave  way  and  became  and  were 
groatfy  weakened,  loosened,  damaged,  and  unsafe. 

8*  In  consequence  of  the  premises  the  said  dwelling-house 
was  greatly  injured,  and  the  tenants  of  the  plaintiff  left  the  said 
premises,  and  the  plaintiff  for  a  long  period  of  time  was  unable 
to  let  tiie  house  to  lodgers  as  theretofore  accustomed,  and  lost 
profits  in  consequence  thereof. 

4.  In  consequence  of  the  dangerous,  damaged,  and  unsafe 
condition  of  the  plaintiff's  said  dwelling-house,  so  injured  by 
tiie  defendants  as  in  the  last  paragraph  mentioned,  the  plaintiff 
has  been  served  by  the  M.  Board  of  Works  with  a  statutory 
notice  to  repair  the  said  premises,  and  the  plaintiff  has  incurred 
liabilities  by  reason  thereof  amounting  to  £200. 

The  plaintiff  claims  £300. 
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Nuisance  on  a  Highway  eatmng  Damage  to  PlamUjfa  Cab. 

Claim  for         1.  The  plaintiff  is  a  cab  proprietor.    The  dftfrmdantB  are 

on  a*hni-    P*^^^^  ^^^  contractors. 

way  cans-        2.  In  October,  1877,  the  defendants  were  employed  bj  the 

ing  special    yggtrv  Qf  the  parish  of to  do  certain  repaiiB  to  the  roads 

oamage  to  *  *^  * 

the  plain-     of  the  Said  parish,  and  for  the  purpose  of  canying  out  audi 
^^^'  repairs  the  defendants  deposited  on  the  roadway  of  V.  Road  in 

the  said  parish  a  quantity  of  sand  and  baUast  so  as  to  cause  an 
obstmction  to  the  thoroughfare. 

8.  The  defendants  in  breach  of  their  duty  in  that  behalf 
negligently  and  carelessly  allowed  the  said  sand  and  baDastto 
remain  on  the  said  roadway  during  the  night  of  the  37th 
of  October  aforesaid  without  fencing  and  lighting  the  same. 

4.  During  the  night  aforesaid  a  hansom  cab  belonging  to  the 
plaintiff  was  being  driven  along  the  said  roadway,  as  it  lawftaDj 
might  be,  and  in  consequence  of  the  inability  of  the  driver  to 
see  the  said  obstruction  caused  by  the  n^ligence  of  the  ddoi- 
dants  as  aforesaid,  was  accidentaUy  driven  against  the  said  sand 
and  ballast,  and  was  overturned  and  greatly  damaged. 

5.  The  plaintiff  incurred  expense  amounting  to  £10  in 
repairing  the  damage  done  to  the  cab  by  being  overturned  as 
aforesaid,  and  was  prevented  for  a  long  time  fix>m  letting  oat 
the  said  cab,  and  she  lost  the  sum  of  £16  which  she  would  hare 
gained  by  so  letting  out  the  said  cab  as  aforesaid. 

The  plaintiff  claims  £2C  damages. 

Statement  of  Defence, 

Defence.  1.  The  defendants  deny  that  they  were  guilty  of  any  n^- 

gence  or  breach  of  duty,  and  say  that  they  properly  and  snffi- 
ciently  fenced  and  lighted  the  said  sand  and  ballast,  and  that 
the  same  was  so  fenced  at  the  time  of  the  accident. 

2.  The  defendants  say  that  the  driver  of  the  said  cab  might 
and  could  by  the  exercise  of  reasonable  care  and  diligence  have 
seen  the  said  heap  of  sand  and  ballast  and  the  fence  and  light 
thereof,  and  have  avoided  driving  against  the  same,  and  that 
the  accident  happened  solely  by  reason  of  the  careless  and  reck- 
less driving  of  the  driver  of  the  said  cab. 

8.  The  defendants  do  not  admit  the  statements  of  the  5th 
paragraph  of  the  statement  of  claim. 


\ 
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Obstructing  a  Footpath  by  means  of  which  Damage  was  caused 

to  the  Plaintiff. 

1.  The  defendant  placed  and  kept,  or  caused  to  be  placed  and  Claim  foi 
kept,  upon  and  across  a  common  and  public  foot\i'ay  being  part  "^^^^^ 
and  parcel  of  a  public  highway,  a  rope  tied  to  a  ladder  erected  path  caus- 
and  standing  in  and  upon  the  said  public  highway  in  front  of  ^^fj^^ 
and  against  a  certain  house  there,  to  the  area  railings  of  which  special 
the  said  rope  so  extending  over  and  across  the  said  footway  <^*™*«^ 
was  fastened. 

2.  The  defendant  wrongfolly  permitted  the  said  rope  to  be 
and  continue  upon  and  across  the  said  footway  as  aforesaid 
without  using  proper  or  any  means  or  taking  proper  or  any 
care  to  warn  and  protect  persons  lawfiilly  passing  along  the  said 
footway  from  coming  upon  and  against  the  said  rope. 

3.  By  means  of  the  premises,  the  plaintiff  lawfully  passing 
along  the  said  footway  and  employing  ordinary  caution  in  the 
Qse  thereof  came  upon  and  against  the  said  rope,  and  was 
thereby  thrown  down  and  fell  to  and  upon  the  ground,  whereby 
one  of  her  arms  was  broken,  and  she  was  otherwise  greatly 
bruised  and  injured,  and  has  been  obliged  to  incur  and  has 
incurred  expenses  for  surgical  and  medical  attendance  and 
otherwise. 

The  plaintiff  claims  : — 

Statement  of  Defence, 

1.  The  defendant  says  that  the  rope  and  ladder  in  the  1st  Defence, 
paragraph  of  the  statement  of  claim  mentioned  were  at  the  time 

of  the  alleged  accident  necessarily  placed  on  the  said  footpath^ 
^ind  were  being  used  by  the  defendant  for  the  purpose  only  of 
painting  and  repairing  the  said  house,  and  extended  only  over  a 
very  small  portion  of  the  said  footway,  and  the  defendant  exer- 
oised  ordinary  care  and  diligence  to  avoid  mischief  therefrom. 

2.  The  defendant  denies  the  several  allegations  in  the  2nd 
And  8rd  paragraphs  of  the  statement  of  claim,  and  frurther 
denies  that  the  plaintiff  was  employing  ordinary  caution  in  the 
use  of  the  said  footway,  or  that  it  was  by  reason  of  any  wrong- 
ful act  of  the  defendimt  as  alleged  that  the  accident  occurred, 
or  the  plaintiff  sustained  the  alleged  injury  or  damage. 

8.  In  the  alternative  the  defendant  says  that  the  plaintiff 
At  the  time  of  the  happening  of  the  accident  was  so  intoxicated 
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ClauD  for 
Doiaance 
cauuwl  hv 
filtii,  &c.\ 
perooUtiog 
from  de- 
fendant's 
Uod  int/j 
plaintiff '« 
house. 


XuMMnci  tokustd  Uf  a  Xtighhffvr  iy  i/ffttimm 

1.  In  \kjfc  zzK.iuli  of  Aiz£T2EU  1^7^,  ibt  jhaadM 
YfiT  of  a  ^^Ayj-i^/aait  kDovn  tf  the  White  Hone^  So.  — , 

Scr&^iy  And  ihe  defenduit  la  iLe  mne  rime  v;h  ibe  ceo- 

pytfT  of  Xo.  — y ScTBec,  vhich  «ij<ais  the  phuatf^  aid 

poF^-bonse. 

^.  In  tlMr  B&id  mc'Cth  of  Augnsu  1875,  a  qataj  of  viter 
and  fiJth  percr.'lated  thrcAigfa  the  dirkiing  viD  fkon  die  ddbh 
dant'fi  f^UhT  into  the  pluntilTs  oeikr,  and  injimd  and  detUvjti 
a  part  of  the  stock-in-cnde  of  the  plaintiff,  and  odione 
damnified  him. 

3.  The  said  injur  via  caosed  by  the  uqgljpaaae  of  the 
defendant  in  not  keeping  his  aaid  drains  in  a  pnper  aDdnC- 
cient  state  of  repair,  thns  rendering  them  nnaUe  to  canrtb 
water  and  filth  therein  into  the  common  aeirer,  iriierebf  tfe 
defendant's  cellar  ^-as  flooded,  and  thence  the  aaid  water  and 
filth  percolated  into  the  plaintiif 's  cellar,  as  alleged. 

The  plaintiff  claims  : — 

Xuuanct  caused  by  Defendants  placing  SoU,  Sc^  offaimia  Wall 
adjoining  Plaintiff's  House.    Demurrer  to  the  Clam. 

1.  At  the  time  of  and  before  the  conmiencemoit  of  the 
damage  hereinafter  mentioned,  the  plaintiff  was  and  he  sdD  is 
pofisessed  of  a  house  known  as  Xo.  16, Street,  8. 

2.  The  defendants  then  were  and  still  are  posBesaed  of  & 
certain  close  of  land  adjoining  the  said  honse  of  the  plaintiC 

3.  The  defendants  placed  and  deposited  in  and  upon  the  aid 
close  of  the  defendants,  and  upon  and  against  a  wall  of  the 
defendants  which  adjoins  and  abuts  against  the  house  of  the 
plaintiff,  large  quantities  of  soil,  clay,  limestone,  and  other 
refuse,  close  to  and  adjoining  the  said  house  of  the  jdaintiil^ 
and  thereby  raised  the  surfiEice  of  the  defendants'  land  aboTe  the 
level  of  the  land  upon  which  the  plaintiff's  house  was  built 

4.  The  rain  which  fell  upon  the  said  soil,  clay,  limestone, 
and  other  refuse  so  placed  as  aforesaid,  ooeed  and  peroobted 
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throngh  the  said  wall  of  the  defendants  into  the  said  house  ^I^  ^o^ 
of  the  plaintiff,  and  the  plaintiff's  house  thereby  became  wet,  caused  by 
damp,  unwholesome  and  unhealthy,  and  less  commodious  for  ^^»  ^9 
habitation.  ^^  de- 

5.  By  reason  of  the  said  acts  of  the  defendants  the  walls  of  Pendant's 
the  said  house  of  the  plaintiff  became  and  were  very  much  piamt^'s 
injured,  and  the  paper  and  plaster  upon  the  said  walls  have  hooie. 
been  destroyed. 

6.  In  the  alternative  the  plaintiff  alleges  that  the  defendant 
80  negligently  and  improperly  placed  and  deposited  the  said 
soil,  clay,  limestone,  and  refuse  upon  the  defendants'  said  land 
that  the  rain-water  &lling  thereon  oozed  and  percolated  through 
and  into  the  plaintiff's  house,  whereby  the  plaintiff's  house  was 
damaged  as  before  mentioned. 

7.  In  the  alternative  the  plaintiff  says  that  the  defendants 
were  guilty  of  negligence  in  this,  that  the  said  wall  of  the 
defendants  against  which  the  defendants  so  placed  the  said  soil, 
clay,  limestone,  and  refuse  was  not  sufficiently  and  properly 
constructed  and  built  so  as  to  prevent  the  water  faUing  upon  the 
said  soil,  clay,  limestone,  and  refuse  from  oozing  and  percolating 
through  the  said  wall  and  into  the  plaintiff's  house,  and  that 
the  defendants  were  guilty  of  negligence  in  placing  the  said 
soil,  clay,  limestone,  and  refuse  against  the  said  wall,  being  so 
insufficient  to  prevent  the  water  falling  upon  the  said  soil,  clay, 
limestone,  and  refuse  from  oozing  and  percolating  through  and 
into  the  plaintiff's  house,  whereby  the  plaintiff's  house  was 
damaged,  as  before  mentioned. 

The  plaintiff  claims  : — 

Demurrer. 

The  defendants  demur  to  the  plaintiff's  statement  of  claim.  Demurrer, 
and  says  that  the  same  is  bad  in  law,  on  the  ground  that  the 
acts,  matters,  and  things  alleged  to  have  been  done  by  the 
defendants  do  not  give  rise  to  any  right  of  action  on  the  part  of 
the  plaintiff  (a). 


(a)  A  demurer  to  this  effect  to  a  statement  of  claim  as  above  set  out 
was  oyermled  in  Hardman  y.  North  JEattern  Bail.  Co.  (38  L.  T.  N.  S. 
889.) 


496 


vmsAiros. 


Claim  for 
the  flooding 
of  the 
plaintiff's 
land. 


Nuisance  caused  hy  flooding  Plaintiff's  Land. 

1.  At  the  time  of  the  committing  of  the  grieyances  herein- 
after mentioned^  the  plaintiff  was  possessed  of  two  closes  of  land 
situate  in  that  portion  of  D.  St.  N.,  in  the  county  of  L., 

known  as ,  and  bounded  by ;  and  was  also  possesBed 

of  a  ditch  and  of  two  gateways  or  passages  fonning  the 
entrance  from  the  road  on  the  bank  of  the  river  O.  over  the 
said  ditch  into  the  said  respective  closes,  and  of  certain  other 
lands  near  to  the  said  ditch,  all  situate  in  the  parish  of  D.  St.  N., 
in  the  county  of  L. 

2.  The  water  passing  along  the  said  ditch  lawfully  paesed 
and  waa  carried  by  means  of  culverts  or  tunnels  under  the  said 
gateways  or  passages  forming  such  entrance  as  aforesaid. 

3.  At  divers  times  in  August,  1870,  the  defendants  wrong- 
fully broke  and  entered  the  said  closes  and  the  said  ditch  and 
passages  and  gateways  respectively,  and  broke  down  and  dug 
up  and  destroyed  the  said  passages  and  gateways,  and  the  said 
culverts  and  tunnels  under  the  same  respectively,  and  dug  holes 
in  the  said  closes  and  passages  and  gateways  respectively,  and 
removed  large  quantities  of  earth  and  soil  therefrom,  and 
damaged  and  destroyed  the  same. 

4.  By  means  of  the  premises,  large  quantities  of  water  weie 
WTongftdly  caused  and  permitted  to  flow  and  did  flow  from  off 
certain  lands  of  the  defendant  and  other  lands  through  and  along 
the  said  ditch  into  and  upon  the  said  closes  and  the  said  other 
lands  of  the  plaintiff,  and  remained  thereon  for  a  long  time, 
and  damaged  the  crops  and  seeds  of  the  plaintiff  then  growing 
thereon,  and  the  plaintiff  was  deprived  of  means  of  access  for 
himself  and  his  cattle  to  and  from  the  said  closes  and  the  said 
road,  and  lost  the  use  of  the  said  closes  and  other  lands,  and 
was  otherwise  damnifled. 

The  plaintiff  claims  £100. 


Claim  for 
an  obetrnc- 
tion  to  the 
plaintiff's 
right  of 
way. 


Nuisance  obstructing  the  Access  to  a  Way  granted  to  the 

Plaintiff's  Predecessor. 

1.  Before  the  27th  October,  1840,  one  A.  A.  was  the  tenant 
for  life  in  possession  under  certain  deeds,  wills,  and  settle- 
ments of  certain  lands  called  "  The  R.  Estate,"  at  G.,  in  the 
county  of  D.,  having  a  frontage  to  the  river  T.,  and  on  tie 
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•estate  was  a  quay,  which  was  convenient  for  the  owners  of  the  ciaim  for  a 
-estate  to  ship  goods  on  to  ships  in  the  T.  nuiaaaioe 

2.  At  that  time  the  N.  and  C.  Railway  Company,  who  are  the  plain- 
now  incorporated  with  and  form  a  part  of  the  N.  E.  Railway  Jf  ^"*  * 
Company,  were  authorised  nnder  their  Acts  of  Parhament  to 
take  the  part  of  the  said  "  R.  Estate  "  which  was  afterguards 
eonyeyed  to  them. 

8.  By  the  said  Acts  of  Parliament  the  said  A.  A.,  being 
tenant  for  life  in  possession,  had  authority  to  make  and  execute 
ihe  conveyance  to  the  said  railway  company  hereinafter  men- 
tioned. 

4.  By  indenture  made  the  27th  October,  1840,  between  the 
said  A.  A.  of  the  one  part  and  the  said  railway  company  of  the 
other  part,  after  reciting  .  .  .  [Here  follow  various  recitals,  in- 
<clading  one  that  there  was  an  ancient  public  foot  and  horse-way 
along  the  quay  on  the  "  R.  Estate,"  and  that  it  had  been  agreed 
that  the  company  should  make  and  maintain  a  new  public  foot 
■and  horse-way  in  lieu  thereof,  which  it  was  recited  they  had 
done.  The  indenture  then  proceeded  that  the  said  A.  A. 
granted  and  released  to  the  said  company  the  said  quay,  to 
have  and  hold  the  same  subject  to  the  several  easements  there- 
inafter stated.]  The  easements  were  : — Firstly,  a  footway, 
horse-way,  and  carriage-way,  fifteen  feet  wide,  upon,  along,  and 
iusroBS  the  said  quay,  to  or  into  and  irom  and  out  of  any  other 
way  and  any  road  or  passage,  or  in  any  part  of  the  said 
•**  B.  Estate,"  or  any  other  lands  or  hereditaments  of  the  said 
A.  A.,  or  of  the  person  or  persons  so  entitled  as  aforesaid,  or 
their  respective  assigns,  and  that  for  any  purpose  .  .  .  Secondly, 
a  footway,  horse-way,  and  carriage-way  on,  along,  and  across 
a  part  of  the  quay  and  piece  or  parcel  of  ground  expressed 
to  be  thereby  granted  and  released  ....  so  as  in  the  using  of 
the  said  way  the  free  passage  upon  or  along  the  railway  of  the 
-said  company  be  not  unnecessarily  impeded  or  interrupted. 
Thirdly,  the  exclusive  liberty  of  landing  and  embarking  and 
receiving  and  delivering  by  means  of  the  way  lastly  hereinbefore 
mentioned  manure,  dung,  or  goods  of  any  amount  or  kind,  from 
or  into  any  boat,  lighter,  keel,  or  other  vessel  in  the  river  T., 
and  of  dqKxedting  such  manure,  dung,  or  other  goods  upon  so 
madi  of  the  said  quay  as  extends   .   .    .  [here  follow  the 
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Claim  for  a  limits]  .  .  .  and  of  mooring  any  boat,  lighter,  ked,  or  other 
naiflanoe      vessel  to  the  Said  quay  for  the  purposes  aforesaid, 
the  plain-        5.  By  the  Said  indenture  the  said  company,  for  themselTes 
tira  right    ^^^^  ^^^  successors,  covenanted  with  the  said  A.  A.  and  the 
owner  or  owners  for  the  time  being  of  the  "  R.  Estate,''  that 
the  said  company  would  from  time  to  time  and  for  ever  tben- 
after  suflSciently  repair  and  maintain  the  way  firstly  therdl^ 
reserved.    And  by  the  said  deed  it  was  provided  and  dedared 
that  nothing  hereinbefore  contained  should  prejudice,  diminiah,. 
alter,  or  affect  all  or  any  of  the  rights,  liberties,  privileges,  and 
powers  given  or  reserved  by  the  said  Acts,  or  either  of  them,  ta 
the  said  A.  A.  or  the  person  or  persons  so  for  the  time  being 
entitled  as  aforesaid  as  the  owner  or  owners  of  land  adjoining  or 
near  the  said  railway. 

G.  The  said  deed  was  duly  executed  by  the  said  company  and 
by  the  said  A.  A. 

7.  The  plaintiff  H.  W.  A.  is  the  present  owner  of  the 
"  R.  Estate,"  or  of  so  much  thereof  as  concerns  the  present 
action,  and  he  derives  his  title  under  the  deeds,  wills,  and  settle- 
ments in  the  said  1st  paragraph  mentioned. 

8.  The  plaintiff  is  entitled  to  the  rights  and  benefits  under 
the  said  indentures,  and  is  the  proper  person  to  sue  for  any 
injury  thereto,  or  for  any  breaches  of  covenant  on  the  Bsid 
deed  committed  by  the  said  railway  company  or  their 
successors. 

D.  Within  the  last  few  years  the  plaintiff  has  licensed  certain 
persons  to  sink  for  coal  and  to  get  coal  under  the  **  R.  Estate," 
and  has  arranged  with  them  that  the  coal  may  be  carried  to 
and  shipped  from  the  said  quay. 

10.  The  said  licensees  have  sunk  shafts  on  the  said  estate, 
and  have  proceeded  to  get  coal  under  the  same  ;  and  the  eaid 
licensees  and  the  plaintiff  are  desirous  of  conveying  the  said 
coal  from  the  estate  over  the  defendants'  railway  to  the  said 
quay  for  the  purpose  of  shipment. 

11.  The  N.  E.  Railway  Company  have  raised  the  levd  (^ 
their  railway  between  the  quay  and  the  *'  R.  Estate,"  and  haTe 
laid  down  rails  along  the  quay  reserved  by  the  said  deed,  and 
have  built  a  wall  between  their  railway  and  the  rest  of  the 
''  R.  Estate,"  and  have  continued  these  obstructions  up  to  the 
present  time. 
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12.  The  consequence  of  these  acts  on  the  part  of  the  company  Qig^  tm  a 
is  to  pieyent  the  owners  and  occupiers  of  the  "  R.  Estate  "  from  nwaaiioe 
obtaining  access  to  the  said  quay,  and  the  plaintiff  and  his  said  thepli^^ 
lioensees  have  been  and  are  thereby  prevented  from  making  use  ^^^  i^t 
thereof  according  to  the  provisions  of  the  said  deed.  ^  ^^' 

10.  The  plaintiff  claims : — 

(1.)  Damages  for  interfering  with  the  plaintiff's  and  his 
tenants'  access  to  the  said  quay,  and  for  the  breaches 
of  the  covenants  in  the  said  deed. 

(2.)  A  declaration  of  the  plaintiff's  and  defendants'  respec- 
tive rights  and  liabilities  under  the  said  deed. 

(8.)  An  injunction  ordering  the  defendants  to  desist  from 
obstructing  the  plaintiff  and  his  tenants  in  their 
access  to  the  quay  from  the  "  R.  Estate/'  and  from 
preventing  him  and  them  from  making,  use  of  the 
said  quay  for  the  purposes  mentioned  in  the  said  deed, 
and  to  remove  all  obstructions  created  by  them  and 
which  interfere  with  the  exercise  of  the  privileges 
granted  by  the  said  deed,  and  to  give  the  plaintiff  and 
his  tenants  the  facilities  for  the  exercise  of  such  rights 
which  they  are  bound  to  do  under  the  provisions  of 
the  said  deed. 

(4.)  Such  further  or  other  relief,  &c. 

Statement  of  Defence. 

\AfieT  rariom  j^aragrapha  admitthig  and  tlenying  allegations 
in  &e  elam.^ 

4.  In  reference  to  the  statements  in  paragraphs  7  and  8  of  Denial  of 
the  plaintiff'B  statement  of  claim,  the  defendants  say  that  the  g^^^* 
{damtiff  is  not  the  present  owner  of  the  said  "  R.  Estate,"  nor  sue. 
of  BO  much  thereof  as  concerns  the  present  action,  nor  is  the 
jdaintiff  entitled  to  the  rights  and  benefits  under  the  said  in- 
denture,  or  the  proper  person  to  sue  for  any  injury  to  the  said 
hflt-mentioned  portion  of  the  said  estate,  or  for  any  breaches  of 
oovenant  in  the  said  deed  in  respect  thereof.    And  the  defend- 
antB  further  say  that  long  before  this  action  the  plaintiff  sold 
and  parted  with  the  title  and  possession  of  and  to  so  much  of 
the  said  estate  as  would,  if  at  all,  entitle  him  to  the  rights 
daim^  by  him  in  this  action. 

K  K  2 
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I>efenoe  to  7.  The  owners  of  the  '*  R.  Estate  "  and  their  tenants  have 

cJ^^'oT  never  made  use  of  the  said  quay  irom  a  long  time  prior  to  the 

of  pUdn-  date  of  the  said  indenture  of  the  27th  October,  1840,  to  the 

tifTs  right  present  time ;  and  they  for  the  first  time  claimed  to  be  entitled 

01  WftV 

to  do  80  on  or  about  the  10th  of  July,  1874. 

8.  The  N.  and  C.  Railway  Company  (and  not  the  defendants) 
built  and  erected  the  said  wall  in  the  11th  paragraph  of  the 
plaintiff's  statement  of  claim  mentioned,  between  the  raflway 
and  the  rest  of  the  "  R.  Estate,"  as  a  fence  wall  to  the  raflway, 
and  so  as  permanently  and  effectually  to  separate  and  divide  off 
the  railway  and  the  carriage-way  first  described  and  miehtioDed 
Acquies-      in  the  4th  paragraph  of  the  plaintiff's  statement  of  claim,  and 
Se^lain-    ^"i^hout  leaving  any  aperture  for  the  passage  or  use  of  the  said 
tiflf.  carriage-way  secondly  described  in  the  said  paragraph,  and  wholly 

and  permanently  and  effectually  to  block  up  the  same.   The  said 
N.  and  C.  Railway  Company  and  the  defendants  respectively 
have  since  its  erection  maintained  the  said  wall,  and  fix)m  time 
to  time  went  to  considerable  expense  in  repairing  and  maintain- 
ing the  same  ;  and  the  owners  of  the  said  "  R.  Estate "  had 
notice  that  the  said  N.  and  C.  Railway  Company  and  the  de- 
fendants were  incurring  the  said  expense,  and  they  from  the 
time  of  the  erection  of  the  said  wall  until  the  said  10th  of  Jolj, 
1874,  acquiesced  therein ;    and  the  said  N.  and  C.  Railwar 
Company  and  the  defendants  went  to  the  said  expense  in 
erecting  and  maintaining  the  said  walls  with  the  knowledge, 
acquiescence,  and  consent  of  the  then  owners  of  the  "  R.  Estate,'' 
and  on  the  faith  that  they  acquiesced  in  and  consented  thereto. 
The  said  N.  and  C.  Railway  Company  and  the  defendants  re- 
spectively continued  the  said  wall  so  erected  as  aforesaid  without 
any  objection  or  interference  on  the  part  of  the  plaindff  until 
the  said  10th  of  July,  1874. 
Further  ac-       9.  The  defendants  at  different  times  raised  the  level  of  a 
by^plain^    portion  of   their  railway  between  the    quay   and    the  said 
tiff.  "  R.  Estate,"  and  laid  down  a  fresh  line  of  rails  thereon  whereby 

the  shipment  of  coals  and  goods  from  the  said  estate  was  pre- 
vented. The  defendants  went  to  great  expense  in  laying  down 
the  said  rails  and  raising  the  level  of  the  said  portion  of  the 
said  railway,  with  the  knowledge,  acquiescence,  and  consent  of 
the  plaintiff,  and  on  the  faith  that  he  acquiesced  in  the  defend- 
ants' said  laying  down  the  said  rails  and  altering  the  nid 
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p(»tion  of  the  said  railway,  and  incurring  the  said  expense  ;  i>efence  to 
and  the  level  of  the  said  portion  of  the  said  railway  could  not  ^^  ^^r 
be  restored  to  its  former  position  without  greatly  increasing  the  ©f  plain- 
danger  to  the  pubUc  in  using  the  said  portion,  nor  without  f^s  right 
altering  the  level  of  other  parts  of  the  said  railway,  and  causing 
great  inconvenience  to  the  defendants  as  well  as  to  the  public 

10.  The  defendants  contend  that  coals  are  not  included  in 
the  expression  in  the  said  deed, "  manure,  dung,  or  goods  of 
any  amount  or  kind,"  not  being  ejusdem  generis  therewith,  and 
that  die  plaintiff,  his  tenants  and  licensees,  had  under  the 
reservation  in  the  deed  no  right  to  bring  along  the  said  ways,  or 
either  of  them,  or  to  store  and  ship  along  Uie  said  quay  coal 
coming  from  the  "  R.  Estate."  And  they  contend  further,  that 
if  such  rights  were  given  by  the  said  reservation  in  the  said 
deed,  then  the  plaintiff  has  lost  his  said  rights  by  extinguish- 
m^it  or  disuser,  or  by  acquiescence  in  the  acts  of  the  defend- 
ants and  of  their  predecessors. 


Partners  (a), 
AeUan  against  Partner  for  Breach  of  Partnership  Deed.         Claim 

against 

1.  The  plaintiff  is  an  accountant  residing  at ,  &c.    The  partner  for 

defendant  is  also  an  accountant,  and  carries  on  business  at ,  ^^^  o^ 

partner- 
in  the  city  of  London.  ship  deed. 


(«)  Aetiant  hetfteen  partnerfi.']'^AB  a  general  rule  one  partner  could  Partnera 
not  before  the  Judicature  Acts  came  into  force  sue  another  member  of  cannot 
his  firm  in  a  Court  of  law.    Thece  were  a  few  exceptions  to  this  rule,  as  generally 
for  instance,  where  a  partner  sued  another  for  breach  of  an  agreement  to  sue  each 
enter  into  a  partnership  {Gale  v.  Leckie,  2  8tark.  107) ;  or  if  one  partner  other  at 
is  tomed  out  by  the  other  or  others.     {Greenham  v.  Gray^  4  Ir.  Ch.  601.)   law. 
Again  if  no  matter  of  account  was  involyed,  and  if  the  damages  sought 
to  be  obtained  would  not  belong  to  the  firm,  or  would  not  have  to 
be  paid  out  of  the  funds  of  the  firm,  an  action  at  law  was  maintainable, 
irvBspectiTC  of  the  state  of  the  accounts  between  the  partners.    Thus  an  When 
action  fdr  not  rendering  an  account  {Owiton  v.  Ogle,  13  East,  638)  ;  an  they  can. 
action  for  a  penalty  stipulated  to  be  paid  for  breach  of  agreement  {lladen' 
hunt  T.  Bates f  3  Bing.  463)  ;  an  action  for  not  indemnifying  the  plaintiff 
aeaintt  a  debt  {Want  v.  Heecr,  1  Bing.  18) ;  an  action  for  not  putting  the 
^iuntiff  in  funds  to  enable  him  to  defray  expenses  as  agreed  {Brown  v. 
72rfM00f,  6  M.  ft  W.  119)  ;  have  all  been  held  to  be  maintainable  by  one 
partner  against  his  co-partner  or  co-partners. 

Although  many  claims  which  before  the  Judicature  Acts  came  into 
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ClAim 
against 
pftrtserlbr 
breach  of 
partner- 
ship deed. 


2.  By  articles  of  partnership  dated  the  12th  of  Jtrne,  1876, 
made  between  the  plaintiff  of  the  one  part  and  the  defendant  of 
the  other  part,  it  was  for  the  considerations  therein  mentioned 
agreed,  among  other  things,  that  the  defendant  ahoold  enter  into 
partnership  with  the  plaintiff  in  the  business  or  calling  ct 
accountants  from  the  20th  of  June  aforesaid,  and  that  the  said 
partnership  should  continue  for  a  period  of  seven  years  from  the 
date  of  the  said  articles,  unless  it  should  be  sooner  terminated 
by  six  months'  notice  in  writing  given  by  the  plaintiff  to  the 
defendant,  or  by  the  defendant  to  the  plaintiff;  and  it  wu 
further  by  the  said  articles  agreed  that  the  business  of  the  said 
partnership  should  be  carried  on  at  No.  — , Street  afore- 
said, the  defendant's  present  place  of  business,  and  that  the 
rent  thereof  should  be  paid  by  the  plaintiff  and  defendant  in 
equal  shares.  It  was  also  frurther  agreed  by  the  said  artides 
that  the  profits  arising  out  of  the  said  partnership  bosineB 
should  be  divided  equally  between  the  plaintiff  and  defendant. 

3.  The  plaintiff  went  to  the  said  place  of  business  on  the 
20th  of  June  aforesaid  for  the  purpose  of  commencing  the  said 
partnershfp  business,  but  the  defendant  then  and  there  refhsed 
to  admit  him  to  the  said  place  of  business  or  to  commence  the 
said  partnership  business  with  him. 

4.  The  defendant,  on  the  ocoasion  of  the  plaintiff  going  to 
the  said  place  of  business  as  in  the  preceding  paragraph  men- 
tioned, orally  and  has  since  by  letter  intimated  to  the  plaintiff 
that  he  would  not  enter  into  the  said  partnership  busineas 
with  him. 

5.  The  plaintiff  has,  in  consequence  of  the  defendants 
refusal  to  carry  out  the  said  articles  of  partnership,  lost  the 
profits  and  advantages  which  he  would  have  derived  ftt)m  such 


When 
partners 
can  sue  ' 
each  other 
at  law. 


force  were  only  enforceable  in  Courts  of  Equity  were  by  those  Acts  made 
enforceable  either  by  way  of  action  or  counter-claim  in  the  Ck>mmon  Law 
Divisions,  yet  by  tlie  34th  section  of  the  Act  the  taking  of  accounts  be- 
tween partners  was  6i)ecially  reserved  to  the  Courts  of  Equity.  The  canes 
above  cited,  however,  stand  as  authorities  for  any  class  of  claims  which 
may  still  be  enforced  in  the  Common  I>aw  Divisions. 

Suits  by  and  agaxtut  jmrtners.'] — Partners  may  join  in  sain^r  for 
slander  or  libel  upon  them.  {J fa  it  land  v.  Goldnei/^  2  East,  426  ;  and  Fo$ttr 
V.  Latrson^  3  Bing.  452.) 

Partners  are  liable  for  a  tort  committed  by  one  of  them  in  connection 
with  the  partnership  business,  as  for  an  injury  caused  by  negligence  of 
one  of  them  in  driving  a  coach  used  in  the  business  {Jforeton  r.  Jlardm. 
4  B.  &  C.  223);  or  in  working  a  mine.  {Ashworth  v.  JStanwijf  30 
L.  J.  Q.  B.  183.) 
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partnership  biudnesB,  and  he  has  been  injured  in  his  credit  and  claim 
^ommerciAl  position  in  consequence  of  the  defendant's  said  ««^^ 

^        ,  *  *  partner  lor 

breach  of  his  agreement.  breach  of 

The  plaintiff  clauns :—  ^^'^ 

ship  deed. 

(1.)  £1000  damages. 

(2.)  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require. 

Statement  of  Defence. 

1.  The  defendant  denies  that  he  prevented  the  plaintiff  from  Defence. 
entering  the  said  place  of  business,  as  alleged  in  the para- 
graph of  the  statement  of  claim,  and  that  he  refused  to  cany 

cm  the  said  partnership  business  with  the  plaintiff,  as  in  the 
said  paragraph  alleged. 

2.  If  the  defendant  so  prevented  the  plaintiff  and  refused  to 
dtiTij  on  the  said  partnership  business,  as  in  the  said  paragraph 
is  all^;ed,  he  says  that  he  was  induced  to  sign  the  said  articles 
of  partnership  by  a  representation  made  to  him  by  the  plaintiff 
that  he  (the  plaintiff)  was  in  a  position  to  introduce  business 
from  certain  persons  and  firms  with  whom  he  alleged  he  was 
intimately  acquainted  and  possessed  considerable  influence. 

S.  The  said  representations  were  frtlse,  as  the  plaintiff  at  the 
time  of  making  them  well  knew. 

4.  The  defendant,  before  the  said  20th  of  June,  ascertained 
that  these  representations  were  totally  devoid  of  foundation, 
and  he  consequently  repudiated  the  said  articles  of  partner- 
ship. 

5.  The  defendant  denies  each  and  every  the  allegations  con- 
l;uned  in  the  5th  paragraph  of  the  statement  of  claim. 

Replj/. 

The  plaintiff  joins  issue  on  the  defendant's  statement  of 
^defence. 

Counter-clam  to  an  Action  on  a  Note  setting  up  a  Claim  arising 

out  of  Partnership  Transactions. 

[Aekon  commenced  by  speciaUy  indorsed  writ^  setting  out  a 
prommory  note  for  £500.] 
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Xotke  in  lieu  ofSaiement  cf  Claim. 

Xotiee  in         1.  The  particulars  of  the  plaintiffs'  oomplamt  hexeiii,  and  of 
^V^         the  relief  and  remedy  to  which  they  claim  to  be  entitled,  appear 

by  the  indorsement  npon  the  writ  of  snmmons. 
The  plaintiffs  propose  to  try  this  canae  at  the  aaaizeB  to  be 

holden  at ,  for  the  county  of (a). 

Statement  of  Defence  and  Counter-ctaim. 
l>efeiiG8  1.  The  defendant  denies  that  he  made  the  note  referred  to 

ter-cL^'     in  the  indorsement  on  the  writ  of  sommons  herein. 

2.  By  way  of  set-off  and  connter-daim,  the  defendant  daima 
from  the  plaintiffs  £850  on  the  fdlowing  acooimt : — 

IHere  follows  the  account  which  teas  nutde  out  between  iAr 
plaintiffs  as  executors  of  the  will  of  the  late  Anne  R,^  (f  G^ 
deceased,  and  the  defendant.'] 

3.  The  defendant  and  the  said  Anne  R.  in  her  lifetime 
carried  on  the  business  of  farmers  in  partnership  togethar,  and 
were  entitled  each  to  an  equal  moiety  of  the  profits  of  soch 
partnership.  The  defendant  claims  £700  as  his  share  of  soch 
profits,  for  which  the  plaintiffs  are  accountable  to  him.  And 
the  defendant  claims  £130  in  respect  of  the  items  shown  in  the 
said  account  as  due  to  him  for  disbursements  made  on  behalf 
of  the  said  partnership  and  goods  supplied  by  the  defendant  for 
use  in  the  said  business,  and  liabilities  incurred  by  him  for  the 
said  partnership,  and  disbursements  made  by  the  defendant  for 
the  use  of  the  plaintiffs  as  such  executors.  He  claims  the  said 
sum  of  £12  for  payments  made  in  respect  of  funeral  expenses,, 
as  shown  in  the  said  account. 

The  defendant  claims : — 

(1.)  £850. 

(2.)  That  an  account  be  taken  as  between  himself  and 
the  plaintiffs  of  the  assets  of  the  said  partnership, 
and  of  the  respective  rights  of  the  defendant  and  the 
said  Anne  R.  in  respect  thereof. 


(a)  This  is  given  here  to  show  that  in  such  cases  as  weU  as  in  oidi' 
nary  statements  of  claim,  the  plaintiff  should  fix  his  venue.  If  he  does 
not  the  action  may,  contrary  to  his  intention,  be  tried  in  Middlesex.4iOf 
course  if  he  wishes  it  to  be  tried  there,  he  need  not  say  anything  as  to 
the  place  of  trial.    (See  Order  XXXVI.  r.  1.) 
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(3.)  And  that  if  necessary  thk  action  be  transferred  to  the 
Chancery  Division  of  the  High  Court  for  the  pur- 
pose of  having  such  account  taken. 

Replf/. 

1.  Except  the  first  item  of  £12  for  cash  paid  in  funeral  Beplyto 
expenses,  which  the  plaintifis  admit,  the  plaintiffs  deny  all  the  ^^ 
items  in  the  set-off  and  counter-claim,  and  say  that  they  are  seeking  a 
not  liable  in  respect  of  any  of  such  items.  aowunt.  *^ 

2.  As  to  the  claim  for  £700,  if  such  claim  ever  existed 
(which  the  plaintiflb  deny),  it  was  settled  and  discharged  in 
aoooont  between  the  deceased  Anne  £.  and  the  defendant,  who 
on  the  31st  July,  1874,  agreed  to  settle  all  past  reckonings 
between  them,  and  the  same  were  then  settled  and  discharged. 

The  defendant  joins  issue  in  the  plaintiffs'  reply  to  de- 
fendant's set-off  and  counter-claim,  except  so  far  as  the  same 
oontains  admissions. 


Patents  (a). 

Action  by  Patentee  far  Infringements  of  his  Patent.  claim  for 

1.  Her  Majesty  Queen  Victoria,  by  her  letters  patent  under  ment^a 

the  Oreat  Seal  of  the  United  Kingdom  dated  the  10th  April,  patent. 


(a)  Before  an  action  for  infringement  of  a  patent  can  be  maintained  Essential 

the  Mlowizig  conditions  mnst  exist,  viz.  : —  conditiona 

1.  That  the  plaintiff  was  the  first  inventor.  in  an 

3.  The  grant  of  the  letters  patent.  action  for 

3.  The  specification  and  enrolment  or  filing  thereof.  infringing 

4.  The  breach  of  the  patent  right.  patent 
6.  The  damage.  rights. 
Bt  the  Patent  Law  Amendment  Act,  1852  (15  &  16  Vict.  c.  83),  s.  2, 

**  All  Coorts  and  judges  shall  take  notice  of  the  seal  of  the  commissioners 
of  patents,  and  also  receive  as  evidence  all  copies  and  extracts  of  docn- 
laenta  deposited  in  the  office  certified  under  their  seal  without  further 
piroof  or  production  of  the  originals." 

Br  aect.  35  a  **  Register  of  Proprietors  "  is  directed  to  be  kept  in  which  Assign- 
shall  be  entered  the  assignment  of  any  letters  patent,  or  of  any  share  ments  of 
or  interest  therein,  any  licence  under  letters  patent,  and  the  district  to  patents, 
which  such  licence  relates,  with  the  name  or  names  of  any  person  having  &c. ,  to 
any  shaireor  interest  in  such  letters  patent  or  licence,  the  date  of  his  or  he  entered 
their  acquiring  such  letters  patent,  share,  and  interest,  and  any  other  iu  '*  Re- 
matter  or  thing  relating  to  or  affecting  the  proprietorship  in  such  letters  gister  of 
patent  or  licence ; and  certified  copies  of  such  entries  shall  be  Proprie- 
tors,*' 
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Claim  for 
infringe- 
ment of  a 
patent. 

Assign- 
ments, ftc, 
of  imtents 
to  1)e  in 
"Kegister 
of  Proprie- 
tors. 


»» 


The  "par- 
ticulars " 
to  be 
delivered 
with  claim 
or  defence. ' 

What 
amounts 
to  an 
infringe- 
ment of 
patent 
rights. 


The  Crown 
•cannot  1)e 
^ilty  of 
.an  infringe- 
ment. 


Defences  : 
1.  A  de- 
nial of 
breach. 


2.  Prior 
use  of  the 
patented 
article — no 
novelty. 


1875,  grantxHl  to  the  plaintiff  the  sole  priTikge  to  make,  nae, 
exercise,  aud  vend  an  invention,  that  is  to  say  improYements  in 


jmma  facie  proof  of  the  assigiunent  of  such  letters  patent,  or  share  or 
interest  therein,  or  of  the  licence  or  proprietorship  as  Uierein  ezprened ; 
provided  always  that  until  such  entry  shall  hare  been  made  the  gnntee 
or  grantees  of  the  letters  patent  shall  be  deemed  and  taken  to  be  the  sole 
and  exclusive  proprietor  or  proprietors  of  such  letters  patent,  and  of  all 
the  licenses  and  privileges  thereby  given  and  granted. 

By  sect.  41,  in  actions  for  infringement  of  patent,  the  plaintiJS  is  boimd 
to  deliver  ^ith  his  statement  of  claim  particulars  of  the  bleaches,  and  the 
defendant  with  his  statement  of  defence,  particulars  of  objectioos  on 
which  he  intends  to  rely,  and  no  evidence  will  be  allowed  in  aapport  of 
any  infringement  or  objection  not  stated  in  such  particularB,  &c.,  and  the 
particulars  of  objections  are  to  set  forth  the  dates  and  places  at  wfaidi 
the  invention  is  alleged  to  have  been  used  before  the  date  of  the  nateuL 
The  judge  may  allow  an  amendment  of  the  particulars  on  the  triaL 

In  questions  whether  there  has  been  a  violation  of  a  patent,  the  exkt- 
cncc  of  an  intention  to  violate  it  is  immaterial.  {Stead  t.  Anier- 
f(on,  4  C.  6.  800.)  Proof  that  the  defendant  sold  the  patented  aztide 
without  evidence  of  his  having  made  it  or  procured  it  to  be  made  was 
lield  sufficient  to  warrant  a  jury  in  finding  that  an  infringement  had 
l)ccn  committed.  ( Wallon  v.  Lavater^  29  L.  J.  C.  P.  27».)  So  the  aelling 
articles  made  by  the  patented  machine,  even  though  the  defendant  w 
not  know  of  the  patent.  ( Wright  v.  Uitchcoc'k^  L.  R.  6  Rz.  37.)  Tbt 
plaintiff  must  prove,  where  the  breach  is  denied,  that  the  article  was  not 
made  by  him  or  his  agent.    {Betfjt  v.  inUmott^  L.  B.  6  Ch.  239.) 

It  is  no  defence  that  the  defendant's  servants  had  in  the  coarse  of 
their  busincps  committed  the  infringement  contrary  to  his  express  direc- 
tions.    (BefU  v.  De  litre',  L.  R.  3  Cli.  429.) 

To  import  the  patented  article  from  abroad,  when  the  patent  did  not 
extend  beyond  England  is  an  infringement.  (Elmjtlee  v.  BoHr$ier^  L.  K 
i)  Eq.  217.)  Even  in  such  circumstances  the  transitory  resting  of  tlie 
patented  article  in  England  was  held  to  be  an  infringement.  {lUitt  v. 
Ndhon,  L.  R.  3  Ch.  429 ;  affirm.  L.  R.  5  H.  L.  1.) 

The  Crown  is  not  bound  by  letters  patent,  and  consequently  cannot  be 
friiilty  of  an  infringement.  (^Feather  v.  The  Quern,  35  L.  J.  Q.  B.  200.) 
This  does  not  apply  to  contractors  under  the  Crown.  {Thtmuut  v.  The 
Qm-en,  L.  R.  10  Q.  B.  131.) 

Measure  of  damage*.'^ — If  the  plaintiff  has  been  in  the  habit  of  licenang 
the  use  of  the  invention  for  a  fixed  royalty,  such  royalty  will  be  the 
measure  of  damages  for  the  infringement  of  the  patent,  unless  perhaps 
he  has  been  in  the  habit  of  charging  infringers  wim  a  higher  royalty,  in 
which  ca^  the  higher  royalty  may  be  given  as  damages.  (/Vnay.  Jack, 
L.  R.  5  Eq.  81.) 

DEFENCEa 

Besides  the  denial  of  breach  as  to  which  the  preceding  authorities  will 
1)0  found  useful,  the  defendant  may  raise  the  following  defences  among 
others : — 

Denial  of  tiorelty.'] — Prior  upc  of  the  patented  article,  even  though  not 
general,  if  the  use  was  not  secret,  will  avoid  the  patent.  ( Chrpenter  r. 
Smith,  9  M.  &  W.  300.)  If  the  prior  use  was  public,  it  does  not  matter 
that  the  person  using  it  made  a  secret  of  the  process.  {Heath  v.  Smith* 
23  L.  J.  Q.  B.  1  (iC.)  It  is  not  necessary  in  order  to  invalidate  the  patent 
to  show  that  the  article  had  been  previously  manufactured  for  mIs. 
iBetts  V.  NeiUon>,  supra.)  The  exhibition  of  a  useless  machine  wfairb 
turns  out  a  failure  will  not  affect  the  right  of  a  patentee,  who  sulMe- 
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mechanically  feeding  fdmaces  with  fuel,  and  an  apparatus  con-  ciaim  for 
nected  therewith,  within  the  United  Kingdom  of  Great  Britain  intoff 

ment  of  & 

and  Ireland,  the  Channel  Islands,  and  the  Isle  of  Man,  for  the  patent 
term  of  fourteen  years  from  the  said  date,  subject  to  a  condition 
(amongst  others  not  now  necessary  to  be  stated)  that  the 
plaintiff  should,  within  six  calendar  months  next  after  the  date 
thereof,  cause  to  be  filed  in  the  Great  Seal  Patent  Office  an 
instrnment  in  writing  under  his  hand  and  seal,  particularly 
deicribing  and  ascertaining  the  nature  of  the  said  inven- 
tion, and  in  what  manner  the  same  was  to  be  and  might  be 
used. 

2.  The  said  invention,  as  limited  by  the  disclaimer  and 
menunrandum  of  alteration  hereinafter  mentioned,  was  an  in- 
vention of  a  new  manufacture. 

8.  The  plaintiff  was  the  first  and  true  inventor  of  the  said 
invention  so  limited. 

4.  The  plaintiff  did  fulfil  the  aforesaid  condition  by  causing 
to  be  filed  in  the  Great  Seal  Patent  Office  on  the  6th  October, 


(jneBllj  makes  a  tuefal  machine,  though  somewhat  umilar  to  the  former 
vmHem  one.    iMnrrwy  ▼.  ClaytoHf  L.  B.  7  Ch.  570.) 

Ibe  application  of  an  old  contrivance  to  a  purpose  similar  or  analogous  iji^2kt 
to  tbat  to  which  it  was  formerly  applied,  is  not  sufficient  to  sustain  a   amnuntB 
patent.    {Sarwoad  v.  Great  Northern  Rail  Co.,  31  L.  J.  Q.  B.  198,  and   to  noveltv 
35  U  J.  Q.  B.  27  ;  Jordan  v.  Moore,  L.  R.  1  C.  P.  624  ;  Parkes  v.  Stvvemt,       ""^«'«'^- 
L.  B.  8  Eq.  358  ;  affirm.  L.  B.  5  Ch.  36.)    However  the  application  of 
ao  old  oontrirance  or  machine  to  a  purpose  so  different  from  that  to 
wfaidi  it  was  before  applied,  that  the  application  would  not  obviously 
ogeest  itself,  may  be  the  subject  of  a  valid  patent    {Penn  v.  Bihhy, 
U  &  8  Ch.  127  ;  Arnold  v.  Bradbury,  L.  R.  6  Ch.  706  ;  Cannington  v. 
Jfttttoff,  L.  R.  5  H.  L.  205.) 

IntuMeientn/  iff  MpeeiJUfation.'] — ^The  omission  of  any  part  of  the  pro-   3,  rp^^  ^q. 
visional  specification  of  a  patent  out  of  the  complete  specification  will  gufficiencj 
not  Titiate  the  patent  if  there  be  no  fraud,  and  the  effect  of  the  remainder   gf  ^^ 
M  not  affected  by  the  omission.     (Penn  v.  Bibhu,  L.  B.  2  Ch.  127, 133  ;   gpeclfica- 
TkamMY.  Weieh,  L.  R.  1  C.  P.  192.)    But  if  there  be  a  departure  in   ^^ 
the  complete  from  the  provisional  specification,  the  patent  is  bad.  {Penn 
T.  BUtff  ttyrra.)    A  specification  which  professes  to  effect  the  proi)08ed 
object  if  either  of  two  ways  is  bad,  if  it  is  shown  that  the  object  can 
only  be  effected  by  one  of   them  (P.  v.   Cutler,  14  Q.  B.  372,  n.) ; 
even  though  a  competent  woii^man  would  adopt  the  effectual  way. 
(i^JMWJt  T.  HoUidau,  L.  R.  1  H.  L.  315.) 

Ifo^-refiitraUon^y—yrhxtv^  a  patent  has  been  assigned  and  the  de-   4.  Where 
lendant  denies  the  assignment,  the  plaintiff  must  show  that  the  assign-  assigament 
ment  has  been  registered  pursuant  to  15  &  16  Vict.  c.  83,  s.  35,  for  until   in  ques- 
i^gifltntion  the  title  remains  in  the  assignor.     But  the  assignee  may  sue   tion,  want 
the  assignor  for  an  infringement  before  registration.     (Uaual  v.  Wright,  of  regiRtra- 
L.  B.  10  £q.  509.)    The  registration  relates  back  to  the  date  of  the  assign-   tion. 
ment  so  as  to  include  interim  infringements.  (lb,) 
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Ciaiin  for  a  limits]  .  .  .  and  of  mooring  any  boat,  lighter,  keel,  or  other 
naiflttioe      vessel  to  the  said  quay  for  the  purposes  aforesaicL 

obrtracting  -        *  * 

the  idain-  5.  By  the  said  indenture  the  said  company,  for  themadvefr 
urs  nght  j^^j  J  ^^^  successors,  covenanted  with  the  said  A.  A.  and  the 
owner  or  owners  for  the  time  being  of  the  **  R.  Estate,"  that 
the  said  company  would  from  time  to  time  and  for  ever  there* 
after  sufficiently  repair  and  maintain  the  way  firaUy  thereby 
reserved.  And  by  the  said  deed  it  was  provided  and  declared 
that  nothing  hereinbefore  contained  should  prejudice,  diminish,, 
alter,  or  affect  all  or  any  of  the  rights,  liberties,  privileges,  and 
powers  given  or  reserved  by  the  said  Acts,  or  either  of  them,  to- 
the  said  A.  A.  or  the  person  or  persons  so  for  the  time  being 
entitled  as  aforesaid  as  the  owner  or  owners  of  land  adjoining  or 
near  the  said  railway. 

G.  The  said  deed  was  duly  executed  by  the  said  company  and 
by  the  said  A.  A. 

7.  The  plaintiff  H.  W.  A.  is  the  present  owner  of  the 
"  R.  Estate,"  or  of  so  much  thereof  as  concema  the  {ffeeent 
action,  and  he  derives  his  title  under  the  deeds,  wills,  and  settle- 
ments in  the  said  1st  paragraph  mentioned. 

8.  The  plaintiff  is  entitled  to  the  rights  and  benefits  under 
the  said  indentures,  and  is  the  proper  person  to  sue  for  aoj 
injury  thereto,  or  for  any  breaches  of  covenant  on  the  said 
deed  committed  by  the  said  railway  company  or  their 
successors. 

D.  Within  the  last  few  years  the  plaintiff  has  licensed  certain 
pei-sons  to  sink  for  coal  and  to  get  coal  under  the  ''  R.  Estate/' 
and  has  arranged  with  them  that  the  coal  may  be  carried  to 
and  shipped  from  the  said  quay. 

10.  The  said  licensees  have  sunk  shafts  on  the  said  estate, 
and  have  proceeded  to  get  coal  under  the  same  ;  and  the  said 
licensees  and  the  plaintiff  are  desirous  of  conveying  the  said 
coal  from  the  estate  over  the  defendants'  railway  to  the  said 
quay  for  the  purpose  of  shipment. 

11.  The  N.  E.  Railway  Company  have  raised  the  levd  of 
their  railway  between  the  quay  and  the  "  R.  Estate,"  and  hsTe 
laid  down  rails  along  the  quay  reserved  by  the  said  deed,  and 
have  built  a  wall  between  their  railway  and  the  rest  of  the 
''  R.  Estate,"  and  have  continued  these  obstructions  up  to  the 
present  time. 
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12.  The  consequence  of  these  acts  on  the  part  of  the  company  qi^  for  a 
18  to  preyent  the  owners  and  occupiers  of  the  "  E.  Estate  "  from  nw»noe 
obtaining  access  to  the  said  quay,  and  the  plaintiff  and  his  said  thepli^^ 
lioensees  have  been  and  are  thereby  prevented  from  making  use  ^^«  ^^^ 
thereof  according  to  the  provisions  of  the  said  deed. 

10.  The  plaintiff  claims : — 

(1.)  Damages  for  interfering  with  the  plaintiff's  and  his 
tenants'  access  to  the  said  quay,  and  for  the  breaches 
of  the  covenants  in  the  said  deed. 

(2.)  A  declaration  of  the  plaintiff's  and  defendants'  respec- 
tive rights  and  liabilities  under  the  said  deed. 

(S.)  An  injunction  ordering  the  defendants  to  desist  from 
obstructing  the  plaintiff  and  his  tenants  in  their 
access  to  the  quay  from  the  "  R.  Estate,"  and  from 
preventing  him  and  them  from  making,  use  of  the 
said  quay  for  the  purposes  mentioned  in  the  said  deed, 
and  to  remove  all  obstructions  created  by  them  and 
which  interfere  with  the  exercise  of  tlie  privileges 
granted  by  the  said  deed,  and  to  give  the  plaintiff  and 
his  tenants  the  facilities  for  the  exercise  of  such  rights 
which  they  are  bound  to  do  under  the  provisions  of 
the  said  deed. 

(4.)  Such  further  or  other  relief,  &c. 

Statement  of  Defence. 

{After  variotis  paragraphs  admitting  and  denying  allegations 
in  ffte  clam,'] 

4.  In  reference  to  the  statements  in  paragraphs  7  and  8  of  Denial  of 
the  plaintiff's  statement  of  claim,  the  defendants  say  that  the  S^J^^Jjf'® 
plaintiff  is  not  the  present  owner  of  the  said  "  R.  Estate,"  nor  sue. 
of  BO  much  thereof  as  concerns  the  present  action,  nor  is  the 
jdaintiff  entitled  to  the  rights  and  benefits  under  the  said  in- 
denture, or  the  proper  person  to  sue  for  any  injury  to  the  said 
iMtrmentioned  portion  of  the  said  estate,  or  for  any  breaches  of 
covenant  in  the  said  deed  in  respect  thereof.    And  the  defend- 
ants farther  say  Uiat  long  before  this  action  the  plaintiff  sold 
and  parted  with  the  title  and  possession  of  and  to  so  much  of 
the  said  estate  as  would,  if  at  all,  entitle  him  to  the  rights 
ditinwyl  by  him  in  this  action. 

K  K   2 
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Defence  to    ^^  alteration  does  extend  the  exclusiTe  rights  supposed  to  be 

clMm  for     granted  by  the  said  letters  patent. 

ment^a        7.  The  defendants  deny  that  they  have  on  several  oocasKmv, 

!«*«»*•  or  on  any  occasion  since  the  20th  April,  1877,  infringed  the 
said  supposed  patent  rights  as  limited  by  the  so-called  dis- 
claimer and  memorandum  of  alteration,  by  causing  to  be  con- 
structed or  by  selling  and  offering  for  sale  within  the  United 
Kingdom  machines  constructed  wholly  or  in  part  aoooiding  to 
or  by  means  of  the  said  supposed  invention  as  so  limited,  or  hj 
causing  to  be  constructed  or  selling  and  offering  for  sale  within 
the  said  United  Kingdom  machines  constructed  by  means  of 
colourable  imitations  of  the  plaintiff's  supposed  invention  as  lo 
limited,  or  of  parts  thereof,  in  infinngement  of  the  said  alleged 
patent  right  as  so  limited.  The  defendants  ftirther  deny  that 
they  have  derived  considerable  or  any  profits  by  means  of  such 
alleged  infringements  as  in  the  Gth  paragraph  of  the  state- 
ment of  claim  is  alleged. 

8.  The  defendants  deny  that  the  plaintiff  has,  by  means  of 
the  alleged  wTongful  acts  in  the  statement  of  claim  mentioned, 
or  by  any  wrongful  act  or  acts  of  the  defendants  whatev^, 
lost  and  been  deprived  of  profits  which  would  have  aocrued  to 
him  for  his  supposed  patent  right  as  so  limited. 

Actum  for  disclosing  an  Invention  about  to  he  patented, 
wClaunfor        1.  The  plaintiff  was  and  is  the  first  and  true  inventor  of 
an  invcn?     Certain  improvements  in  the  manufecture  of  certain  kinds  of 
tion  about    screws,  and  in  tools  and  machinery  to  be  used  in  the  said 
patented,     manufacture,  and  had  prepared  certain  dra\^ings,  tracings,  and 
manuscripts  illustrating  the  said  invention,  with  a  view  of 
applying  for  and  obtaining  a  grant  of  letters  patent  for  the 
said  invention,  which  the  plaintiff  with  the  defendant's  per- 
mission left  at  the  defendant's  house,  subject  to  the  plaintiff's 
order  and  control. 

2.  The  plaintiff  shortly  afterwards  applied  to  the  defendant 
for  the  said  drawings  and  other  effects,  but  the  defendant 
wrongfully  and  improperly  refused  to  deliver  them  or  any  of 
them  to  die  plaintiff,  and  wTongftilly  detained  and  still  detains 
them  from  the  plaintiff,  and  by  reason  of  the  premises  the 
plaintiff  has  been  compelled  to  make  other  drawings  and 
tracings,  and  thereby  has  been  put  to  great  loss,  and  has  been 
much  delayed  in  obtaining  and  did  not  in  iact  obtain  a  grsnt 
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of  letteiB  patent  for  big  said  inTention  until  long  after  he  oiaimfor 
oUierwiBe  conld  and  would  but  for  tbe  defendant's  wrongful  disclowng 

Ml  inven- 

acts  as  aforesaid  bave  obtained  tbe  same.  tion  aboat 

8.  The  plaintiff  further  Bays  that  the  defendant  wrongfully  ***^,, 
and  improperly,  and  without  any  authority  from  the  plaintiff 
in  that  behalf,  and  while  the  said  drawings  and  other  effects 
of  tbe  plaintiff  were  in  the  possession  of  the  defendant  as  afore- 
said, showed  and  disclosed  the  said  drawings  and  other  effects, 
Slid  thereby  communicated  the  said  invention  to  one  B.  B. 
Johnson,  of  Brusselp,  in  the  kingdom  of  Belgium,  who,  with 
the  knowledge  and  consent  of  the  defendant,  communicated  the 
to  one  P.  W.  in  England ;  and  tbe  said  P.  W.  by  the 
aforesaid  applied  for  and  obtained  the  grant  of  letters 
patent  for  an  invention  and  improvement  in  screws  and  other 
things  alleged  to  have  been  an  invention  communicated  to  him 
from  abroad;  and  the  said  P.  W.  opposed  the  grant  to  the 
jdaintiff  of  letters  patent  for  his  said  invention  upon  the 
ground  {inter  alia)  that  the  alleged  communicated  invention 
aforesaid  was  identical  with  that  of  the  plaintiff. 

4.  By  reason  of  the  premises,  and  in  consequence  of  the 
dday  aforesaid  in  obtaining  a  grant  of  letters  patent  for  his 
MBid  invention,  which  the  plaintiff  has  since  obtained,  the 
plaintiff  has  been  put  to  much  cost  and  expense,  and  has  lost 
considerable  gains  and  profits  which  he  might  and  otherwise 
would  have  made  and  acquired  by  means  of  the  grant  of  the 
said  letters  patent,  and  generally  the  plaintiff's  said  invention 
has  been  and  is  much  depreciated  and  diminished  in  value. 


Penalty. 


Action  for  Penalty  far  acti^ng  as  a  Medical  Man  icithont 

a  Qualification, 

1.  A  plaint  having  been  heretofore  levied  in  the  County  claim  for 
Court  of  N.,  holden  at  N.,  against  G.  S.,  at  the  suit  of  the  penalty  for 
Master,  Wardens,  and  Society  of  tlie  Art  and  Mystery  of  Apothe-  medical 


of  the  city  of  London,  the  same  was,  by  order  of  the  "*an  with- 

Bzchequer  Division  of  this  Court  dated  the day  of ,  fication. 

18 — ,  removed  into  this  Court,  and  the  said  G.  S.  has  since  duly 
appeared  in  the  said  division  (a). 

(«)  This  paragraph  wiU  of  coone  only  be  introduced  where,  as  in  the 
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Cbdm  for 

penalty  for 

actiiigasa 

medical 

man  with- 

oataqoali- 

ficatioa. 


Defence. 


2.  The  defendant  was  a  pharmaceutical  chemist  carrjing  on 
business  at  N. 

3.  On  the day  of ,  18 — ,  the  defendant^  in  his  shop 

at  N.,  examined  medically  one  T.  J.  D.,  and  thereupon  for 
reward  supplied  the  said  T.  J.  D.  with  medicine  of  the 
defendant's  own  selection^  and  with  medical  advice. 

4.  On  the day  of ,  18 — ,  and  on  the day  of 

,  18—,  the  defendant  in  his  said  shop  examined  medictUy 


one  D.  H.,  and  thereupon  for  reward  supplied  the  said  D.  H.  with 
medicine  of  the  defendant's  own  selection,  and  with  medical 
advice. 

5.  At  various  other  times  within  six  calendar  months  next 

before  the day  of ,  18 — j  the  defendant  examined 

patients  medically  in  order  to  ascertain  the  nature  of  their 
diseases,  and  thereupon  for  reward  supplied  them  with  medicines 
of  his  own  Belection,  and  gave  advice  ^ith  a  view  to  the  care 
of  their  internal  and  other  diseases. 

6.  The  defendant  has  never  received  the  certificate  mentioned 
in  the  14th  section  of  the  statute  of  55  Geo.  3,  c  194,  nor  was 
he  practising  as  an  apothecary  either  before  or  on  the  Ist 
August,  1815. 

7.  The  plaintiffs  contend  that  by  the  conduct  set  out  in 
paragraphs  3,  4,  and  5  the  defendant  has  acted  or  practised  as 
an  apothecary  within  the  meaning  of  the  20th  section  of  the 
said  statute,  and  that  in  consequence  of  such  acting  or 
practising,  and  of  the  facts  stated  therein,  the  defendant  is 
liable  to  a  penalty  of  £20,  according  to  the  provisions  of  the 
said  statute. 

The  plaintiffs  claim  £20. 

Statement  of  Defence. 

1.  The  defendant  denies  each  and  every  the  allegations  con- 
tained in  the  3rd,  4th,  5th,  and  7th  paragraphs  of  the  state- 
ment of  claim. 

2.  In  further  answer  to  the  8rd,  4th,  and  5th  paragraphs,  the 
defendant  says  that  he  did  not,  at  the  times  therein  mentioned 
or  at  any  other  times,  examine  medically  the  said  T.  J.  D.,  or 
the  said  D.  H.,  or  any  other  persons  as  therein  alleged. 

8.  In  further  answer  to  the  same  paragraphs,  the  defeidant 


case  given,  the  action  has  been  transferred  from  an  inferior  to  asaperior 
Court. 
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says  that  he  did  not  at  the  time  therein  mentioned,  or  at  any  I>efence  to 
other  time,  supply  the  aforesaid  persons  with  medical  advice  practLBing 
for  reward  as  therein  alleged,  or  otherwise.  ^  *  ™«<l»' 

4.  In  further  answer  to  the  same  paragraphs,  the  defendant  without 
sajrs  that  he  did  not  at  the  times  therein  mentioned,  or  at  any  ^*^?«  » 
odier  time  or  times,  supply  the  aforesaid  persons  with  medicines  tion.* 
of  his  own  selection  for  reward  as  therein  alleged,  or  otherwise. 

5.  In  further  answer  to  the  same  paragraphs,  the  defendant 
aqrs  that  if  he  did  supply  the  said  ])ersons  with  medicines  of  his 
own  selection  for  reward  or  otherwise,  (which  he  denies,)  he  did 
so  in  using,  exercising,  and  carrying  on  the  trade  or  business  of  a 
chemist  and  druggist  in  such  manner  as  the  same  trade  or 
business  was  used,  exercised,  and  carried  on  by  chemists  or 
dmggists  before  the  passing  of  the  55  Geo.  3,  c.  194. 

6.  Before  the  passing  of  the  55  Geo.  3,  c.  194,  it  was  usual 
snd  customary  for  chemists  and  druggists,  in  using,  exercising, 
and  carrying  on  the  trade  or  business  of  a  chemist  and 
druggist,  to  prepare,  compound,  and  supply  medicines  of  their 
own  selection  in  their  o\vn  shops  for  the  cure  of  simple  com- 
plaints ;  and  the  defendant  says  that  if  he  had  any  dealings 
with  the  aforesaid  persons  (which  he  denies),  he  did  no  more 
than  prepare,  compound,  and  supply  to  them  in  his  own  shop 
medicines  of  his  own  selection  for  the  cure  of  simple  complaints 
in  accordance  with  the  use  and  custom  aforesaid,  and  not 
otherwise. 

7.  The  defendant  denies  that  his  conduct  towards  the  afore- 
said persons,  or  any  of  them,  is  correctly  set  out  in  the  3rd,  4th, 
and  5th  paragraphs  of  the  statement  of  claim,  and  says  that  he 
has  not  by  his  conduct  towards  the  aforesaid  persons  acted  or 
practised  as  an  apothecary  within  the  meaning  of  the  20th 
flection  of  the  statute,  and  the  defendant  denies  that  he  is  liable 
to  a  penalty  of  £20  under  the  provisions  of  the  said  statute. 

Reply. 
The  plaintiffs  join  issues  with  the  defendant  on  his  defence. 

Action  for  a  PetiaUtj  for  Bribe)}/, 

1.  The  plaintiff  is  a ,  &c.   The  defendant  is,  &c.  Action  for 

2.  On  the  Ist  of  November,  1877,  an  election  was  held  in  ^^^tiom 
the  borough  of ,  for  choosing  a  member  to  serve  in  Parlia- 
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Acfum  for    ment  for  the  said  borongb,  panoant  to  the  statatea  in  that 
^^•^    behalf. 

3.  The  defendant  at  the  said  election  gave  money  to  one  6. 
K.,  then  being  a  voter  at  the  said  election,  in  order  to  induce 
him  to  vote  for  one  William  E.,  one  of  the  candidates  for  the 

representation  of  the  said  borough ,  at  the  said  electiQiiy 

contrary  to  the  statnte  17  &  18  Vict,  c  102. 

4.  The  defendant  thereby  became  liable  to  forfeit  the  sum  of 
£100  to  the  plaintiffy  who  snes  the  defendant  for  the  said  som 
in  this  action  pnrsoant  to  the  said  statute. 

The  plaintiff  clauns  £100. 

Statement  of  Defence, 

1.  The  defendant  denies  the  allegations  in  the  3rd  paiagr^ih 
of  the  statement  of  claim. 

2.  The  defendant  admits  that  while  the  said  election  w« 
pending  he  gave  money  to  the  said  G.  K.,  but  denies  that  be 
gave  such  money  to  induce  him  to  vote  for  the  said  WilUam 
K.^  or  any  other  candidate  at  the  said  election. 


Principal  and  Surety- 
See  Guarantee. 


Promissory  Notes. 

See  Bills  of  Exchange, 
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Beoovery  of  Land  {a). 

Action  by  public  Trustees  to  recover  Possession  of  Foreshores. 

1.  The  plaintiffs  are  the  trustees  elected  under  and  in  pnr-  By  public 
«iance  of  an  Act  of  Parliament,  36  Geo.  3,  c.  101,  intituled  ^^''^^^^  ^ 
an  Act  for  dividing,  allotting,  inclosing,  draining,  embanking,  session  of 

foreshorw. 

(fl)  Before  the  Jadicattirc  Acts  and  Hules  came  into  force  there  were    pleadings 
no  pleadings  in  actions  for  the  recovery  of  land,  houses,  &c.     Since  then,    jn  actions 
however,  the  plaitUiff  (not  the  claimant  as  formerly)  must,  under  Order    foj  f;^^  ^. 
XIX.  r.  4,  state  the  grounds  on  which  he  seeks  to  recover  the  land,  &c.,    covery  of 
either  with  or  without  mesne  profits,  as  in  other  actions.    This  action,    j^nd  now 
however  presents  an  exception  to  other  actions  in  this  respect,  tliat  no    necessary. 
other  cause  of  action  can  be  joined  with  it,  except  claims  for  mesne 
profits  and  arrears  of  rent  in  respect  of  the  premises  claimed,  and  dam- 
ages for  breach  of  any  contract  '*  under  which  the  same  or  any  part 
thereof  are  held."    (See  Order  XVII.  r.  2.)    The  word  contract,  though 
Qsoallj  applied  to  simple  contracts,  is  no  doubt  used  here  in  its  strictly 
leal  sense,  and  would  include  covenants. 

Fonnerlj  it  was  necessary  for  a  claimant  in  ejectment  to  show  a  legal   A  |)erson 
title.    This  seems  to  have  been  changed  by  the  24th  section  of  the   having  a . 
Judicature  Act  of  1873,  which  enables  equitable  owners  to  sue  in  any   merely 
common  law  division.    And  by  sect.  25  it  is  expressly  provided  that   equitable 
a  mortgagor  entitled  to  the  possession  of  land  may  sue  for  the  recovery   title  may 
thereof  in  his  own  name,  if  the  mortgagee  have  not  given  notice  of  his   now  sue  for 
intention  to  enter  into  possession  or  receipt  of  the  rents  and  profits   the  re- 
tnereof.  covery  of 

On  the  other  hand,  inasmuch  as  there  were  formerly  no  pleadings  in   land. 
the  action  of  ejectment,  it  was  impossible  for  a  defendant  to  avail  himself   E<,»itab]e 
of  the  provisions  of  the  Common  Law  Procedure  Act,  1854,  allowing   j^f^^gg- 
equitable  defences  at  law.    This  is  evidently  altered  by  the  Judicature  i^ 

Acts,  under  which  pleadings  have  been  introduced  into  it,  and  also  by  the   ^iJ^^a 
provision  of  the  Judicature  Act,  1873  (sect.  24,  sub-sect.  2),  that  equit-   ^ 
able  defences  may  be  pleaded  as  in  a  Court  of  Equity  before  the  passing 
of  the  Act. 

Formerly,  the  corresponding  action  of  ejectment  could  only  have  been   The  action 
hronght  in  the  coun^  within  which  the  premises  were  situate,  unless,    may  now  bo 
under  the  Common  Law  Procedure  Act,  1852,  the  Court  or  a  judge   tried 
•ordered  it  to  be  tried  elsewhere.    Now,  however,  that  local  venues  have   wherever 
been  abolished  by  the  Judicature  Acts  (see  Order  XXXVI.  r.  1),  it  is  the  plaintiff 
clear  that  the  action  may  be  tried  wherever  the  plaintiff  proposes  to  try   selects. 
it,  unless  the  Court  orders  it  to  be  tried  elsewhere ;  and  if  no  county  or 
place  is  named,  it  is  to  be  tried  in  Middlesex. 

The  general  law,  however,  applicable  to  such  actions  is  not  altered, 
and  it  is  therefore  necessary  to  give  a  summary  of  it. 

One  or  other  of  the  following  persons  is  the  plaintiff  in  an  action  for 
the  recovery  of  land,  namely,  landlords,  heirs-at-law,  devisees,  mort- 
gagees, executors  and  administrators,  trustees  of  bankrupts,  and  parsons. 

Landlords.'] — In  actions  for  recovery  of  land  brougnt  by  landlords   Landlonl 
against  tenants  they  are  in  general  not  required  to  prove  their  own  title,   not  bound 
hut  merely  the  demise  and  its  expiration,  and  tenants  cannot  in  general  to  prove  his 
dispute  the  lessor's  title  or  that  of  his  assignee.    {Cuthbcrtson  v.  Ircing,   title  as 
29  L.  J.  Ex.  485,  Bx.  Ch.)    The  assignee  or  sub-tenant  of  the  lessee  is   against  a 
equally  estopped.    (London  f  N,  W,  Rail  Co.  v.  We4t,  L.  R.  |2  C.  P.   tenant. 
i^53.}  The  doctrine  of  estoppel  applies  in  the  case  of  encroachments  made 
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By  public  and  improvinfT  the  open  and  common  fields,  inp;8,  meadows,  pas- 

recoverpoe-  tures,  and  otlier  cc»mmonable  lands  and  waste  grounds  within 

««wion  of  the  several  town8hij)s  of  ^I.,  W.,  B.,  and  P.  in  the  county  of  L, 

foreohoreft. 


Landlord 
not  bound 
to  prove 
his  title  AH 
against  a 
tenant. 

What  is  a 
tenancy  at 
will 

How  it 
arifies  and 
how  ended. 


A  yearly 
tenancy, 
how  created 
and  how 
terminated. 


How 

tenancies 
for  years 
created. 


Where 
landlord 
procee<lR 
at  com- 
mon law, 
strict 


by  a  tenant  on  land  adjoinini^  Ijclonginj^  to  a  stranger,  and  then  held  by 
the  tenant  as  part  and  parcel  of  the  demised  premise^).  (^Lishurti^  Earl 
of^  V.  Darifji,  L.  K.  1  C.  P.  2r)9.     See  also  Whitmore  r.  Ilumphrir*,L.  R, 

I  C.  V.  1.)  But  if  a  defect  of  lessor's  title  npi)ears  in  the  lease,  the  tenant 
is  not  estopped  from  showing  the  defect.  {SauMdrrM  v.  Merrynreathrr. 
3.">  L.  .J.  Ex.  Wo.) 

Proof  of  frnancy^  and  ftrmination  f/irrrof.'] — Tenancy  at  will  arlKS 
where  a  person  has  been  let  into  i)osfiession  (tending  a  treaty  for  a  pur- 
chase  or  lease  {Wght  v.  Brard^  VA  Kast,  210),  or  under  a  void  or  imper- 
fect lease  or  conveyance,  or  where,  having  iKsen  tenant  for  a  tenn  whiclr 
has  expired,  he  continues  in  prtssession  negotiating  for  a  new  one.  In 
this  case  the  tenancy  is  determined  by  either  a  formal  demand  of  pos- 
session or  by  any  act  inconsistent  with  a  tenancy  at  will,  Puch  as  grant- 
ing a  lease  to  another  to  commence  at  once,  and  giving  him  posROMOih 
(  H>///m  v.  Dfhnar,  29  L.  J.  Ex.  270),  or  an  entry  by  the  landlord  and  an 
exercise  of  ownership  by  him.   (7>/r»<*r  v.  Brnnrttj  9  M.&  W.  643.) 

A  tenancy  from  year  to  year  is  shovm,  in  the  absence  of  other  eridence. 
by  jiayment  and  receipt  of  yearly  rent.  If  a  iKjrson  having  a  lease  voi<? 
by  statute,  or  an  agreement  for  a  lease,  enter  into  possesirion  and  pays 
rent  at  so  much  a  year,  this  makes  him  a  tenant  from  year  to  year,  oir 
such  terms  of  the  void  lease  or  of  the  agreement  as  are  not  inconsistent 
with  such  a  holding.  (See  notes  Dop  d.  liiggr  v.  Brll^  2  Sm.  L.  CSm.  7tlr 
wi.  or».)  The  same  i)resumi)tion  holds  where  a  corporation  is  either  land- 
lord or  tenant,  and  the  lease  is  void  as  not  being  by  deed.  {Ereht,  Om. 
V.  Afrrro!,  L.  R.  4  Ex.  102.)  If  a  tenant  holds  over  after  determination  of 
his  term,  and  pays  rent,  the  presumption  is  that  he  holds  from  year  to 
year,  even  though  the  rent  is  increased  by  .agreement.    {Ifi/att  v.  OrijUth*. 

II  Q.  B.  T}{)7>.)  This  form  of  tenancy  is  terminated  by  six  months*  notice, 
to  \\Q  <riven  six  clear  months  Ixifore  the  termination  of  any  whole  year 
from  its  commencement.  Thus,  if  it  commence  on  the  25th  December. 
1870,  Tiotice  to  terminate  it  at  the  end  of  the  first  year  vaxvet  be  given 
six  months  before  2.">th  of  December,  1S71,  and  so  on.  So  that  it  must 
continue  <jiic  year  at  least,  and  a  number  of  whole  years  afterwards.  A« 
to  what  constitutes  a  good  notice  to  quit,  see  Wooilfall's  Landlord  and 
Tenant.  1 1th  cd.  H(M)— :J2:i. 

Longer  tenancies  are  generally  created  by  lease  or  agreement.  Ixase> 
for  over  three  year*'  must  be  by  (lce<l  under  the  joint  effect  of  the  Statiit<r 
of  Frauds  and  the  S  &  \)  Vic.  c.  1(K».  For  full  information  as  to  the  crea- 
tion, &c.,  of  tenancies,  see  Woo<lfair8  Landlord  and  Tenant.  11th  eiL  11«*.. 

Tenancies  under  lea^^es  or  agreements  arc  terminated  by  effluxion  of 
time,  notice  in  certain  cases,  and  fr)rfciture  for  non-payment  of  rent  or 
by  breach  of  covenant  or  otherwise.  In  cases  of  forfeiture,  the  forfeiturr 
must,  in  the  case  of  an  assignee  of  the  reversion  sming  have  accrued  after 
the  assignment,  as  the  right  of  entry  does  not  i)ass  thereby.  {Ifwnt  v. 
Bixhop,  22  L.  J.  Ex.  .337  :  and  see  Ifvnt  v.  Jtevinant,  23  L,  J.  Ex.  VXk 
Ex.  Ch.)  Such  a  right,  however.  ])asses  to  the  de\'isce  of  the  reversiorr 
under  1  Vict.  c.  20,  s.  3.  and  therefore  the  same  doctrine  would  not  hold 
in  his  case. 

If  the  landlord  proceeds  under  the  common  law  as  op|)osed  \o  the 
statutory  remedy  mentioned  in  the  next  paragraph,  he  must  prove  and  the 
statement  of  claim  must  show  that  all  the  ceremonies  of  the  common  law 
have  been  strictly  complied  with,  as  the  demand  by  the  landlord  or  his 
agent  of  the  precise  rent  payable  to  save  a  forfeiture  on  the  exact  day  on 
which  it  became  due.  and  payable  at  a  pro|)er  place  of  payment,  and  at  t 
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2.  Under  and  by  virtue  of  the  said  Act  certain  foreshores  and  Bj  public 
banks  of  the  River  Trent,  in  the  said  county,  and  the  right  to  recover poe- 
the  possession  thereof,  became  and  are  vested  in  the  plaintiffs  as  aession  of 

foreshores. 


<;onvcmeiitJiour  before  and  at  sunset.  (1  Wms.  Sauiid.  278,  ez  acq,  (10)  ; 
and  see  Barry  v.  Glocvr^  10  Ir.  C.  L.  11.  113,  C.  P.)  Such  formalities 
may,  however,  be  dispensed  with  by  express  stipulation.  (Phillips  v. 
Bridge,  L.  R.  9  C.  P.  48.) 

Under  the  Common  Law  Procedure  Act,  I802,  s.  210,  if  half  a  year's 
rent  is  in  arrear,  and  the  landlord  has  a  right  by  law  to  re-enter  fur 
non-i)ayment,  he  may,  without  any  formal  demand  or  re-entry,  serve 
Jhis  writ  (the  manner  is  prescribed  by  the  section),  and  if  it  appear  in 
the  case  of  judgment  by  default,  by  affidavit  or  on  the  trial,  that  six 
months'  rent  wiis  due  before  service,  and  that  no  sufficient  distress  was 
then  to  be  found  on  the  premises,  and  that  the  lessor  had  power  to  enter, 
then  he  will  be  entitled  to  judgment  and  execution  as  if  the  rent  had 
been  formally  demanded,  and  fihe  landlord  had  re-entered.  Proceedings 
under  this  section  may,  however,  be  stopped  by  the  tenant  tendering  or 
jiaying  into  Court  the  rent  and  costs.    (See  sect.  212.) 

It  fi-equeutly  becomes  an  important  question  whether  a  landlord  does 
not  by  his  conduct  waive  a  forfeiture.  There  have  been  numerous 
xlecisions  on  this  question,  for  which  the  reader  is  refen*ed  to  Woodfall's 
Landlord  and  Tenant,  11th  ed.,  294.  Taking  proceedings  in  eject- 
ment amounts  to  a  final  election  by  the  lessor  to  avail  himself  of  the 
"forfeiture.  Hence  .the  receipt  of  rent  that  would  have  accrued  subse- 
quent to  the  forfeiture  would  not  be  a  waiver  {D(te  d.  M&rccraft  v.  Meux^ 
1  C.  &  P.  346)  ;  nor  a  distress  for  such  rent  ( Grinuvood  v.  Moss^  L.  R.  7 
C.  P.  360)  ;  nor  the  delivery  of  particulars  of  breaches  complaining  of 
non-payment  of  rent,  together  with  other  breaches.  {Tolentan  v.  Port- 
Jfuri/,  L.  R.  6  Q.  B.  245  ;  aff.  Ex.  Ch.  L.  R.  7  Q.  B.  344.) 

As  to  relief  from  forfeiture,  see  22  &  23  Vict.  c.  35,  ss.  4,  6  ;  and  Com- 
mon Law  Procedure  Act,  1860,  ss.  1,  2,  4 — 11. 

tSuits  hij  licirs-at-law.'] — When  the  plaintiff  in  an  action  for  the  re- 
covery of  land  is  an  heir-at-law,  he  must  aver  and  be  prepared  to  prove 
his  descent  through  lawful  marriage  from  the  jrurcluiscr  (as  defined  by 
3  &  4  Wm.  4,  c.  106,  s.  2),  and  that  all  intermediate  heirs  between  him- 
self and  the  ancestor  under  whom  he  claims  are  dead  without  issue. 

In  such  suits  questions  of  births,  marriages,  deaths,  and  identity  con- 
stantly come  into  controversy.  It  is  not  conceived  to  be  within  the 
scope  of  this  work  to  dwell  on  these  subjects,  and  in  any  suit  of  this 
kind  recourse  must  by  had  to  the  several  valuable  works  in  which  they 
-will  be  found  discussed. 

Suits  by  di^cisccs.l—X  devisee,  in  order  to  establish  his  claim,  must 
prove — 

1.  That  the  testator  was  entitird  in  fee. 

2.  The  regular  execution  of  the  will,  or  in  certain  cases  the  grant  of 

probate  under  20  &  21  Vict.  c.  77,  s.  61. 

3.  The  death  of  the  testator  ;  and 

4.  The  determination  of  the  estates  (if  any)  limited  prior  to  the  limi- 

tation in  his  favour. 
In  the  case  of  copyholds — 

1.  The  seisin  of  the  testator,  of  which  his  admittance  and  actual  pos- 
session would  be  the  best  evidence. 

2.  The  surrender  by  him  to  the  use  of  his  will  in  the  case  of  testators 

dying  before  the  12th  of  July,  1815.    But  it  is  unnecessary  in 
the  case  of  persons  dying  after  that  date  (55  Geo.  3,  c.  192)  ; 

3.  The  wiU  itself,  of  which  probate  under  20  &  21  Vict.  c.  77,  will  be 

sufficient  evidence. 


compliance 
with  all 
formalities 
requisite. 

Statutory 
remedy 
given  to 
landlords 
to  recover 
possession 
of  their 
property. 


What 

amounts  to 
a  waiver  of 
a  right  of 
re-entry. 


Essential    ' 
averments 
where  heir- 
at-law  is 
plaintiff. 


Where  de- 
visee is 
I)laintiff. 


Where  de- 
visee of 
copyholds 
is  plaintiff. 
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By  public     gueli  tnisteos  as  aforesaid  ;  that  is  to  say  (amongst  other  things), 
recoverpos-  certain  banks  and  foreshores,  in  the  said  county  lying  on  the 

seflnion  of 
foreshores. 


east  side  of  the  said  river,  and  bounded  on  the  cast  by  certain 


Where  dc- 
Tisee  of 
leaseholds 
is  plaintiff. 

Where  exe- 
cutors, &c., 
are  plain- 
tifis. 


Common 
defences  to 
actions  by 
devisees. 


Mortgagee 
suing  to  re- 
cover the 
mortgaged 
premises. 


4.  The  devisee's  o%\'n  admittance. 

In  the  case  of  devise  of  leaseholds,  the  plaintiff  must  prove — 

1.  The  title  of  the  devisor,  unless  the  defendant  is  estopped  from  dis- 

puting it.     (See  ajift'f  515 — 516.) 

2.  The  probate  of  the  will. 

3.  The  assent  of  the  executor  to  the  bequest  or  devise. 

In  the  case  of  executors  and  administrators,  the  plaintiff  must  show— 

1.  The  leasehold  title  of  his  testator. 

2.  The  testator's  death. 

3.  The  probate  or  grant  of  administration. 

The  term  vests  in  an  executor  at  the  death  of  the  testator,  and  the 
executor  may  therefore  recover  on  a  claim  dated  between  the  time  of 
the  testator's  death  and  the  probate.    Com.  Dig.  Adm.  (B.  10). 

Administration,  when  granted,  relates  back  for  some  pnrpoecs  to  the 
intestate's  death.  In  Ireland  the  doctrine  of  relation  was  established 
for  the  purpose  of  ejectment.  (Pattm  v.  Patten j  Ale.  &  Nap.  493.)  By 
'.\  &  4  Wm.  4,  c.  27,  administration  is  made  to  relate  back  to  death  for  the 
purposes  of  the  Act.    (See  also  title  ExeeiUors  and  Administratont.) 

The  following  are  the  usual  defences  to  suits  for  the  recovery  of  land 
by  devisees,  viz.  : — 

1 .  A  disclaimer  by  the  devisee. 

2.  Fraud  and  undue  influence  exercised  over  the  testator. 

3.  Incapacity  of  the  testator  from  infancy  or  coverture. 

4.  Incapacity  from  idiocy,   insanity,  or   such  mental  aberration  a* 

would  deprive  the  testator  of  the  testamentary  capacity.  See 
judgment  of  Sir  J.  P.Wilde  in  Smith  v.  Tebbit,  L.  11.  1  l»rol).&  l>iv. 
3!»8. 

5.  Revocation  of  will  by  cancelling,  burning,  tearing,  or  destroying 

animo  rcvocandi. 

C}.  Revocation  by  subsequent  will,  making  a  disposition  of  the  pro- 
perty to  another  |)erson. 

Svitxfor  rtcormj  of  posxcHsion  hij  moTtfjagicii.'] — WHIiere  the  mortgagor 
is  in  possession  after  default,  and  the  action  is  brought  apiinst  him,  the 
mortgagee  has  only  to  prove  the  execution  of  the  mortgage,  a  demand 
of  possession  being  in  such  case  unnecessary.  {Dot'  d.  lioby  v.  Maitty. 
S  B.  &  C.  7G7  ;  and  see  note  to  Ktech  v.  JIall,  1  Sm.  L.  Ca».  7th  ed. 
579.) 

If  a  third  person  is  in  possession  by  a  title  prior  to  the  mortgage,  then 
the  mortgagee  is  in  the  positirm  of  an  assignee  of  the  reversion,  and  must 
show  a  title  to  oust  him,  as  in  the  case  of  a  tenant  from  year  to  year  it 
must  l>e  shown  that  he  received  a  regular  notice  to  quit. 

A  railway  company  having  power  to  mortgage  the  undertaking  with 
all  tolls,  does  not  enable  a  mortgagee  under  that  power  to  recover  the 
railway.  {Mynt  v.  Ht.  llchn'»liml,  Co.,  2  Q.  B.  364  ;  and  see  Gardnrrx. 
Land..  Chat,,  S'  Dover  Had,  Co.,  L.  R.  2  Ch.  201,  385.)  A  mortgagee  of 
turnpike  tolls  cannot  recover  in  ejectment,  unless  the  ix)wer  to  mortgage 
includes  land  such  as  toll-houses  and  gates.  (Mt/tton  v.  GUbert,  2  T.  K. 
169.)  As  to  suits  for  recovery  of  such  property  under  3  Geo.  4,  c,  l^il. 
see  Thvnqmm  v.  Lediarty  4  B.  &  A.  137  ;  Watton  v.  Penfold,  3  Q.  B.757. 

Suit  by  execution  crtditttrfor  rrcoreri/ of  land.'} — The  plaintiff  mcK 
prove  the  judgment,  the  elegit,  and  the  inquisition  or  return  thereon. 
(B.  N.  r.  104.)    If  a  third  person  be  in  possession  of  the  land  extended. 
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lands  of  the  defendaiifc,  being  certain  old  inclosures  or  lands  py  P^^**^ 

^  trosteeB  to 

and  grounds  specified  in  the  schedule  annexed  to  an  award  recoverpos- 
made  under  and  in  pursuance  of  the  said  Act,  and  numbered  in  !®*"^»  ^^ 
the  said  schedule  as  follows . 

3.  The  defendant  has  taken  and  retains  possession  of  the 
banks  and  foreshores  specified  in  the  last  paragraph  hereof,  and 
wrongfully  withholds  the  same  irom  the  plaintiffs. 

The  plaintiffs  (as  such  trustees)  claim  possession  of  the  said 
banks  and  foreshores. 

Statement  of  Defence. 

1.  The  defendant  does  not  admit  the  1st  paragraph  of  the  Defence. 
statement  of  claim. 

2.  As  to  the  2nd  paragraph  of  the  statement  of  claim  the 
defendant  denies  that  the  foreshores  and  banks  specified  in  the 
said  2nd  paragraph,  or  any  part  thereof,  became  or  are  or  is 
vested  in  the  plaintiffs  as  such  trustees  as  in  the  statement  of 
claim  mentioned,  or  otherwise. 

8.  The  defendant  does  not  admit  that  he  has  or  that  he  re- 
tains possession  of  the  banks  and  foreshores  specified  in  the  said 
2nd  paragraph  of  the  statement  of  claim  or  of  any  part  thereof. 

4.  The  defendant  says  that  even  if  the  said  foreshores  and  statute  of 
banks  or  any  part  thereof  were  or  was  at  any  time  heretofore  I'ln^tatio"- 
Tested  in  the  plaintiffs,  or  in  any  person  under  whom  they  claim 


it  in  safficient  on  the  part  of  the  i>laintiff  to  prove  Vk prima  facie  title  in   Where  cxe- 
the  debtor,  and  it  then  lie8  on  the  defendant  to  Hhow  a  title  anterior  to   cution  ere- 
the  judgment.    {Ecans  v.  Owen^  2  C.  &  J.  71.)    But  by  the  27  &  28  Vict,   jitor  is 
c  112.  8.  1,  since  the  29th  of  July,  18(>4,  "no  judgment  shall  affect  any  plaintiff. 
land  until  such  land  nhall  be  actually  delivered  in  execution." 

SuiU  by  tru«tt:t')t  of  bankntjftsJ — See  Jiankruptcy. 

Suitif  hij  parmnx.'] — If  the  plaintiff  doea  not  claim  in  his  character  of   Where  a 
lAndlord,  he  must  deduce  in  his  statement  of  claim  his  title,  by  stating   parson  is 
tiimt  he  wae  duly  pi-esented,  instituted,  and  inducted,  unless  the  de-   plaintiff. 
fendant  is  estopped  from  disputing  his  title ;  and  he  need  not  show  the 
title  of  his  patron.    {Heath  v.  Prynn,,  1  Vent.  14.)     IVesentation  by  a 
corporation  aggregate  mu.st  be    under  the  common  seal.      (Gibson^s 
Codex,  794. )    llie  parson  cannot  now  eject  a  tenant  at  rack-rent  under 
hu  predecessor,  as  by  14  &  15  Vict.  c.  25,  s.  1,  such  a  tenant  is  entitled  to 
hold  until  the  expiration  of  the  current  year  of  the  tenancy,  and  then 
quit  without  notice.    Sefuhle,  a  sentence  of  suspension,  wlule  in  force, 
will  prevent  a  parson  maintaining  this  action.    (Morrit  v.  Ogden^  L.  R. 
4  C.  P.  687,  702,  703.)    A  defendant  in  such  circumstances  should,  in  his 
statement  dl  defence,  allege  the  suspension. 

See  Order  XIX.  r.  15,  and  ante^  pp.  71-2,  for  rule  dispensing  with 
neoeasity  of  defendant  in  possession  of  land  pleading  his  title  in  an  action 
against  him  for  the  recovery  of  the  land. 
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Recovery  of 
poeaenion 
of  fore- 
fihores. 


By  lessor 
a^nst 
leisee  for 
breaches  of 
covenant. 


By  lessor 
against  as- 
signee of 
the  lease 
for  breaches 
of  covenant. 


the  plaintiff'  right  to  maintain  this  present  action,  is  barred  bj 
the  Statute  3  &  4  Wm.  4,  c.  27. 

Claim  ly  Lessor  against  Lessee  to  re-en fer  on  fJie  demised  Land 

for  Breaches  of  Covenant 

1 .  On  the day  of the  plaintiff,  by  deed,  let  to  the 

defendant  a  house  and  premises,  No.  52, Street,  in  the  city 

of  London,  for  a  terra  of  twenty-one  years,  firom  the day 

of ,  at  the  yearly  rent  of  £120,  payable  quarterly. 

2.  By  the  said  deed,  the  defendant  covenanted  to  keep  the 
said  house  and  premises  in  good  and  tenantable  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling 
the  plaintiff  to  re-enter  ujwn  the  said  house  and  premises,  in 
case  the  rent  thereby  reserved,  whether  demanded  or  not,  should 
be  in  arrear  for  twenty-one  days,  or  in  case  the  defendant  should 
make  default  in  the  performance  of  any  covenant  upon  his  part 
to  be  performed. 

4.  On  the  24th  June,  187 — ,  a  quarter's  rent  became  due, 
and  on  the  29th  of  September,  187 — ,  another  quarter's  rent 
became  due ;  on  the  21st  Octol)er,  187 — ,  both  had  been  in 
arrear  for  twenty-one  days,  and  both  are  still  due. 

5.  On  the  same  21st  of  October,  187 — ,  the  house  and  pre- 
mises were  not,  and  are  not  now  in  good  or  tenantable  repair, 
and  it  would  require  the  exixindituro  of  a  large  sum  of  money 
to  reinstate  the  same  in  good  and  tenantable  repair,  and  the 
I)Iaintiff's  reversion  is  much  deju'eciated  in  value. 

The  plaintiff  claims :  — 

(1.)  Possession  of  the  said  house  and  premises. 

(2.)  £ for  arrears  of  rent. 

(3.)  £ damages  for  the  defendant's  breach  of  his  covenant 

to  repair. 
(4.)  £ for  the  occupation  of  the  house  and  premises,  from 

the  29th  of  September,  1 87 — ,  to  the  day  of  recovering 

possession. 

Action  hi/  Lessor  against  Assignee  of  the  Lease  to  recover  Posm- 
sion  on  Account  of  Foifeiture  of  Lease  hy  Defendant. 

1.  The  plaintiff  is  the  owner  hi  fee  simple  and  lessor  of  cer- 
tain premises  in  St.  G.,  l^eing  the  premises  demised  in  the  lease 
hereinafter  mentioned. 

2.  By  indenture,  dated September,  185 — ,  the  plaintiff 
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(then  Sir  J.  H.)  demised  to  P.  M.  for  the  term  of  thirty-one  years,  ^J  .^cmwt 

from  the December, ,  then  next  ensuing  the  following  ^^  ^ 

premises.  the  lease 

[Here  introduce  a  description  of  Uie  premises.']  for  breaches 

mi  1  111  1  ofcovenant. 

3.  The  rent  reserved  was  £105,  payable  on  the  usual  quai-ter 
days. 

4.  The  said  lease  contained,  among  othere,  the  following 
<jovenant8  material  to  this  case  : — 

{a)  A  covenant  by  the  lessee,  his  executors,  administrators, 
and  assigns  to  pay  the  rent  at  the  proper  time. 

(^)  A  covenant  by  the  lessee,  his  executors,  administrators, 
and  assigns  that  he  would  j»ay  all  costs,  expense,  &c.,  for 
sewers  and  drains  executed  by  order  of  the  local  authority,  and 
pay  all  taxes  and  assessments ;  and  also  so  far  as  the  premises 
might  be  subject  to  the  operation  of  the  M.  L.  M.  Act,  the 
€.  L.  H.  Act,  &c.,  or  the  bye-laws  of  the  Board  of  Works  for 
the  district  in  which  the  premises  or  any  of  them  are  situate, 
<;onduct,  and  maintain  the  same  in  all  respects  in  conformity 
with  the  provisions  of  the  said  Acts  and  bye-laws,  and  at  all 
times  keep  the  said  premises  in  a  cleanly  and  wholesome  state 
and  condition,  and  cause  the  same  and  every  of  them  to  be 
well  supplied  with  pure  water  during  the  same  term. 

{c)  A  covenant  by  the  lessee,  his  executors,  administrators,  and 
assigns  to  repair  and  amend  within  three  months  after  notice. 

5.  The  said  indenture  also  contained  a  clause  of  re-entry 
authorising  the  plaintiff  to  re-enter  on  the  demised  premises  in 
oase  the  rent  thereby  reserved  should  be  in  arrear  for  twenty- 
one  days,  whether  demanded  or  not,  or  on  breach  of  any  of  the 
<;ovenants  hereinbefore  mentioned. 

G.  In  or  about  the  year  187 — ,  the  defendant  took  possession 
of,  and,  save  as  hereinafter  mentioned,  has  since  occupied  the 
premises.  At  some  time  between  that  date  and  the  gi-ievances 
hereinafter  mentioned  the  said  indenture  and  tenn  thereby 
created  was  assigned  to  and  vested  in  him,  and  the  defendant 
from  1870  to  March,  1874,  paid  rent  to  the  plaintiff  according 
to  the  terms  of  the  lease. 

7.  Since  the  25th  March,  1874,  no  rent  has  been  paid  by  the 
defendant  or  any  other  person,  and  the  rent  from  that  date  is 
still  due  and  unpaid. 

8-  The  said  tenements,  so  far  as  they  have  been  subject  to 
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By  tenor      the  operation  of  M.  L.  M.  Act,  the  C.  L.  H.  Act»  and  the  hye^ 

J^^^'    laws  of  the  Board  of  Works  for  the  district  in  which  the  pre- 

ihe  teue      miscs  are  situate,  have  not  been  maintained  and  condncted,  nor 

JJ^Jj^l^^  are  they  now  maintained  and  conducted  in  conformity  with  the 

provisions  of  the  said  Acts  of  Parliament  or  the  said  faje-hws. 

Nor  have  the  premises  been  kept  at  any  time,  nor  are  they  nciw, 

in  a  cleanly  and  wholesome  state. 

0.  The  defendant  has  not  kept  the  said  premiseB  in  a  proper 
state  of  repair,  and  they  are  now  in  a  dilapidated  condition. 

10.  The  plaintiff  caused  to  be  served  on  the  defendant  a 
notice  calling  upon  him  to  put  into  a  state  of  repair  the  said 
premises  within  a  term  of  three  months  firom  the  date  of  the 
said  notice,  yet  the  defendant  neglected  to  put  the  said  premises 
into  a  state  of  repair  within  the  said  term  of  three  months,  and 
they  are  now  in  a  dilapidated  condition. 
The  plaintiff  claims: — 
(1.)  Possession  of  the  said  premises. 
(2.)  £'157  for  arrears  of  rent  to  the  29th  September,  1875. 
(3.)  £600  damages  for  the  defendant's  breaches  of  oovenaDt 

above  set  forth. 
(4.)  Mesne  profits  from  the  29th  September,  1874,  to  the  date 
of  the  plaintiff's  recovering  possession. 

Adiau  bfj  Lessee  of  an  Eyoiyfor  Recovery  of  the  same. 

By  lessee  of       1-  On  the  Ist  of  August,  1874,  one  J.  F.  was  seised  in  fee  of 
an  eyot  to    ^^  qj^^^  qj.  Qgi^jj.  ^^^j  situate  in  the  parish  of  C,  in  the  county  of 

recovcrpos-    ^,  ,      ,.  i        .         mi 

session  of     O.,  and  adjiicent  to  the  nver  Thames. 

the  same.  2.  On  the  said  1st  of  August,  1874,  the  said  J.  F.,  by  an 
indenture  of  that  date,  demised  the  said  eyot  or  osier  bed  to 
the  plaintiff  tor  a  tenn  of  twenty-one  years  from  the  2nd  of 
August,  1874  ;  and  the  plaintiff  on  the  said  2nd  of  Augnst, 
1874,  entered  into  possession  of  the  same. 

3.  On  or  about  the  otli  of  May,  1875,  the  defendant  unlaw- 
fully entered  the  lands  so  demised  to  the  plaintiff  as  aforesaid, 
and  ejected  him  therefrom,  and  has  ever  since  excluded  the 
plaintiff  from  the  possession  thereof. 

The  plaintiff  claims : — 

(1.)  Possession  of  the  said  eyot. 

(2.)  £200  for  mesne  profits. 

(3.)  Such  ftuiiher  and  other  rehef,  &c. 
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Claim  hy  Devisees  for  Recovery  of  Property  devised. 

1.  K.  L.,  late  of  Sevenoaks,  in  the  county  of  Kent,  duly  Claim  by 
executed  his  last  will,  dated  tlie  4th  day  of  April,  1870,  and  ^J^^jJ^ 
thereby  devised  his  lands  at  or  near  Sevenoaks,  and  all  other  session  of 
bis  lands  in  the  county  of  Kent,  unto  and  to  the  use  of  the  ^^^^ 
plaintifTs  and  their  heirs,  upon  the  trusts  therein  mentioned 

for  the  benefit  of  his  daughters  Margaret  and  Martha,  and 
appointed  the  plaintiffs  executors  thereof. 

2.  K.  L.  died  on  the  8rd  day  of  January,  1875,  and  his  said 
frill  was  proved  by  the  plaintiffs  in  the  Court  of  Probate  on  or 
about  the  4th  day  of  February,  1875. 

8.  K.  L.  was,  at  the  time  of  his  death,  seised  in  fee  of  a 
house  at  Sevenoaks,  and  two  farms  near  thereto  called  respectively 
'*  the  Home  Farm  "  containing  270  acres,  and  "  the  Longton 
Pann"  containing  700  acres,  both  in  the  county  of  Kent. 

4.  The  defendant,  soon  after  the  death  of  K.  L.,  entered  into 
possession  of  tlie  house  and  two  farms,  and  has  refused  to  give 
them  up  to  the  plaintiffs. 

The  plaintiffs  claim: — 

(1.)  Possession  of  the  house  and  two  farms. 

(2.)  £ for  mesne  profits  of  the  premises  from  the  death 

of  K.  L.  till  such  possession  shall  be  given. 

Slatenunt  of  Defence, 

1.  The  defendant  is  the  eldest  son  of  J.  L.,  deceased,  who  Defence. 
iras  the  eldest  son  of  K.  L.  in  the  statement  of  claim  named. 

2.  By  articles  bearing  date  the  81st  day  of  May,  1827,  and 
Diade  previous  to  the  man-iage  of  K.  L.  with  Martha  his  in- 
bended  wife,  K.  L.,  in  consideration  of  such  intended  marriage, 
i^freed  to  settle  the  house  and  two  farms  in  the  statement  of 
slalm  mentioned  (and  of  which  he  was  then  seised  in  fee)  to 
the  use  of  himself  for  his  life,  with  remainder  to  the  use  of  his 
intended  wife  for  her  life,  and  after  the  survivor's  decease,  to 
the  use  of  the  heirs  of  the  body  of  the  said  K.  L.  on  his  wife 
begotten,  with  other  remainders  over. 

8.  The  marriage  soon  after  took  effect,  K.  L.,  by  deeds  of 
ease  and  release,  bearing  date  respectively  the  4th  and  5th  of 
ipril,  1828,  after  reciting  the  articles  in  alleged  performance 
)f  them,  conveyed  the  house  and  two  farms  to  the  use  of  him- 
iclf  for  his  life,  with  remainder  to  the  use  of  his  wife  for  her 
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Defence  to    life,  and  after  the  decease  of  the  survivor  of  them,  to  the  use  of 

de^ieea  to  *'^^  ^^"^  ^^  ^^^  ^^^  ^^  ^'  ^*  ^^  ^^  ^^  Martha  to  be  begotten, 

recoverpoe-  with  other  remainders  over. 

21^^^^^  4.  There  was  issue  of  the  marriage  an  only  son,  Thomas  L, 

property,  and  two  daughters.  After  the  death  of  Thomas  L.,  which  took 
place  in  February,  1864,  K.  L.,  on  the  3rd  May,  18G4,  executed 
a  disentailing  assurance,  which  was  duly  enrolled,  and  thereby 
conveyed  the  house  and  two  farms  to  the  use  of  himself  in  fee. 


Action  hy  DeiHsee^  f(rr  Recovery  of  copyhold  LumL 

By  devisees       1.  J.  N.,  late  of  W.  Lodge,  S.,  in  the  county  of  Wilts,  duly 
to  recover     executed  his  last  will,  dated  the  7t]i  of  December,  1871,  and 

possession 

of  copyhold  theixiby  devised  all  his  real  estate  whatsoever  and  wheresoever, 
land,  ^j^^  Qf  yf]^2i\^  nature  or  kind  soever,  unto  and  to  the  use  of  the 

l)laintifr8  and  their  heirs,  according  to  the  several  natures, 
(|ualities,  and  tenures  tliereof,  and  as  to  such  parts  thereof  as 
should  be  held  by  him  at  the  time  of  his  deatli  as  mortgagee, 
subject  to  the  equities  affecting  the  same,  upon  the  trusts  in 
the  said  will  mentioned,  for  the  benefit  of  the  plaintiff  E.  N., 
fliid  api)ointcd  the  plaintiffs  executors  of  his  stiid  will. 

'2.  J.  N.  died  on  the  22nd  day  of  March,  187G,  and  his  said 
will  was  proved  by  the  plaintiffs  in  the  Court  of  Prol>atc  on  or 
about  the  1st  day  of  June,  187G. 

8.  J.  N.  beciuue,  under  an  indenture  of  mortgage  dated  20th 
of  Mai'ch,  1822,  mortgagee  in  possession  of  a  copyhold  cottage 
or  tenement  and  premises,  with  the  appurtenances  thereto 
belonging,  situate  in  the  pirish  of  H.,  in  the  county  of  M.,  and 
know7i  as  No.  4,  P.  Place,  Homsey,  which  said  cottage  or 
tenement  and  premises,  with  the  appurtenances,  at  the  time  of 
his  death,  were  vested  in  him  under  and  by  virtue  of  an  Order 
of  the  Cliancery  Division  of  the  High  Court  of  Justice  dated 
the  23rd  day  of  July,  1875. 

4.  The  ])laintiffs  have  been  duly  admitted  to  the  said  copy- 
hold cottage  or  tenement  and  i)remi8es,  Avith  the  appurtenances, 
as  customary  tenants  of  the  manor. 

0.  After  the  death  of  the  said  J.  N.,  the  defendimts  entered 
into  possession  of  the  said  cottage  or  tenement  and  premises^ 
with  the  appurtenances,  and  have  i-elused  to  give  them  up  i'^ 
the  plaintiffs. 
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The  plaintiffs  claim : —  By  devisee* 

(1.)  Possession  of  the  said  cottage  or  tenement  and  premises,  ^jj^on^ 
with  the  appurtenances.  of  copyhold 

(2.)  £50  for  mesne  profits  thereof,  from  the  time  the  defen- 
dants entered  as  aforesaid  till  snch  possession  shall 
be  ^ven. 

Oraniet  of  the  Reversion  a^jainst  Assigtiee  of  the  Lmse  for 
Recovery  of  Land,  with  Claims  for  Damages  for  Non-^repair 
and  Breach  of  Covetiant  to  yield  vp  Possession. 

1.  The  plaintiff  is,  &c.    The  defendant  is,  &c.  By  grantee 

2.  By  an  indenture  of  lease  dated  the  25th  of  March,  1866,  ^^*^*  "^ 
one    n.   H.   E.  demised  a  certain  fann  and  dwelling-house  against 
known  as  "  Park  Farm,"  situate  in  the  parish  of ,  in  the  «f  ^P»e*  °^ 

the  term. 

oonnty  of  Nottingham,  to  one  E.  S.,  for  a  term  of  sixty  years 
from  the  said  date,  subject  to  certain  covenants  for  the  pay- 
ment of  rent,  and  for  the  doing  of  certain  other  things  ;  and 
the  said  £.  8.  by  the  said  indenture  covenanted  for  himself,  his 
executors,  administrators,  and  assigns,  with  the  said  W.  K.  E., 
his  heirs,  executors,  administrators,  and  assigns,  that  he  the  said 
E.  8.,  his  executors,  administrators,  and  assigns,  would  [set 
ont  covenant  to  repair  according  to  its  effect],  and  also  that  ho 
the  said  E.  8.,  his  executors,  administrators,  or  assigns,  would 
Oil  the  expiration  of  the  said  term  give  up  possession  of  tlie  said 
farm  and  dwelling-house  to  the  said  W.  H.  E.,  his  heirs,  execu- 
torSy  administrators,  or  assigns. 

3.  On  the  1st  of  February,  1870.  the  said  W.  H.  E.,  by  deed 
bearing  that  date,  conveyed  all  his  estate  and  interest  in  the 
said  farm  and  dwelling-house  to  the  plaintiff. 

4.  By  an  indenture  dated  the of  December,  1870,  the  said 

E.  S.  assigned  all  his  interest  in  the  said  term  to  the  defendant. 

5.  The  defendant  since  the  said of  December,  1870,  and 

ap  to  the  25th  of  March,  1878.  has  neglected  and  omitted  to 
perform  the  said  covenant  to  repair,  and  in  consequence 
thereof,  the  said  dwelling-house  has  become  very  much  dilapi- 
dated, and  the  gates,  fences,  and  railings  of  the  said  farm  have 
become  greatly  damaged  and  injured. 

6.  The  said  term  expired  on  the  said  25th  of  March,  1878, 
but  die  defendant  has  failed  to  deliver  up  to  the  plaintiff  the 
poBseasion  of  the  said  farm  and  dwelling-house. 


52G 


BBCOYSBT  OF  L1V2>. 


By  grantee 
of  the  re- 
vereion 
against 
assignee  of 
the  terms. 


Defence. 


By  mort- 
gagee to 
recover 
possession. 


The  plaintiff  claims  : — 

(1.)  £200  damages  for  breach  of  the  covenant  to  repair. 

(2.)  £500  damages  for  breach  of  the  covenant  to  yield 

up  possession. 
(3.)  That  the  plaintiff  be  put  in  possession  of  the  said  farm 

and  dwelling-house. 

Statement  of  Defence. 

1.  The  defendant  denies  that  he  has  neglected  to  perform  the 
covenant  of  the  said  lease  to  repair  as  alleged  in  the  5th  para- 
graph of  the  statement  of  claim  or  at  all,  and  says  that  the  said 
premises  have  always  been  and  now  are  in  a  good  state  of  repair. 

2.  If  the  said  dwelling-house,  or  the  said  gates,  fences,  ot 
railings,  have  become  to  any  extent  dilapidated,  injured,  or 
damaged,  they  have  become  so  owing  to  the  effect  of  time  and 
ordinary  wear  and  tear,  and  not  to  neglect  or  omission  by  the 
defendant  to  perform  the  said  covenant  to  repair. 

3.  As  to  the  6th  paragraph  of  the  statement  of  claim, 
the  defendant  says  that  he  was  ready  and  willing  and  offered 
the  plaintiff  to  yield  up  ix)ssession  of  the  said  farm  and  dwelling- 
house  on  the  said  25th  of  March,  1878,  but  the  plaintiff  re- 
quested him  to  continue  the  possession  thereof  pending  certain 
negotiations  which  were  then  being  carried  on  between  the  plain- 
tiff and  the  defendant  for  a  renewal  of  the  defendant's  tenancy. 

Action  hij  Mortgagee  of  Premises  to  recover  Possession  thereof 
from  Tricstee  under  Mortgagor's  Liquidation. 

1.  On  or  about  the  29th  of  June,  1876,  one  R.  B.  H.  was 
possessed  of  a  certain  messuage  and  premises  situate  and  being 

No. ,  in  the  county  of ,  for  a  term  of  years  therein 

mentioned  to  come  and  unexpired,  to  wit  the  term  of  twenty-one 
years  from  Lady-day  1871,  under  a  lease  granted  by  Mrs.  E.  E. 
to  the  said  R.  B.  H.  at  and  for  the  yearly  rent  of  £300. 

2.  By  an  indenture  dated  the  20th  of  May,  1877,  the  said  B. 
B.  H.  demised  to  the  plaintiffs  the  said  messuage  and  premises, 
to  have  and  to  hold  the  same  for  all  the  then  unexpired  residne 
wanting  the  last  day  thereof  of  the  said  term  of  years  granted  on 
the  said  premises  in  and  by  the  said  lease.  The  said  demise  was 
by  way  of  mortgage  for  the  purpose  of  securing  to  the  plaintifi 
payment  of  certain  moneys  then  advanced,  and  which  might 


BIOOYXRT  OF  LAVD.  527 

thereafter  be  advanced  to  the  said  R.  B.  H.  or  become  due  to  By  mort- 
the  plaintiffs  from  him.   The  said  indenture  contained  and  con^  ^^er 
ferred  powers  upon  the  plaintiffs  of  entering  upon  and  holding  the  posscbmoii. 
said  messuage  and  premises  at  any  time,  and  of  selling  the  same. 

3.  On  or  about  the  23rd  day  of  December,  1877,  the  said 
R.  B.  H.  being  a  debtor  unable  to  pay  his  debts  within  the 
meaning  of  the  Bankruptcy  Act,  18C9,  duly  filed  his  petition 
for  the  liquidation  of  his  affairs  by  arrangement  or  composi- 
tion in  the  London  Bankruptcy  Court,  having  jurisdiction  in 
that  behalf,  and  such  proceedings  were  had  that  the  defendant 
was  on  or  about  the  8th  of  January,  1878,  duly  appointed 
trustee  in  the  said  liquidation. 

4.  Before  and  at  the  time  of  the  institution  of  the  said  pro- 
oeedings,  the  said  R.  B.  H.  was  indebted  to  the  plaintiffs  in  a 
large  sum  of  moneys  secured  by  the  said  indenture  made  between 
him  and  the  plaintiffs,  viz.,  £692,  or  thereabouts,  and  interest 
thereon,  and  the  same  still  remains  altogether  due  and  unpaid 
to  the  plaintiffs,  although  payment  thereof  has  been  duly 
demanded  of  and  from  the  defendant  and  the  said  R.  B.  H. 
The  plaintifis  have  not  proved  the  said  debt  under  the  said 
liquidation  proceedings. 

5.  Possession  of  the  said  messuage  and  premises  has  been  duly 
donanded  of  and  from  the  defendant,  then  being  in  possession 
as  hereinafter  mentioned. 

a.  The  defendant,  on  or  about  the  8th  January,  1878, 
entered  into  and  is  still  in  possession  of  the  said  messuage  and 
premises,  and  has  refused  to  give  them  up  to  the  plaintiffs, 
though  required  to  do  so  as  aforesaid. 

The  plaintiffs  claim  : — 

(1.)  Possession  of  the  said  messuage  and  premises. 

(2.)  Mesne  profits  of  the  said  messuage  and  premises  from 
the  time  of  his  entering  into  possession  till  judgment 
after  the  rate  of  £ per  annum. 

(3.)  Further  and  other  relief,  &c. 

Claim  by  Trustees  of  a  Settlement  for  Recovery  of  Lands  held  by 
them  on  the  Trusts,  on  account  of  Breaclies  of  Covenant 
by  the  Settlor. 

1.  By  indenture  dated  the  80th  September,  1859,  made  Bytmsiccs 
between  one  Jane  H.,  since  deceased,  and  the  defendant  J.  E.,  ment*to 
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'ecov^''.        tlie  said  Jane  H.  then  being  seised  of  a  certain  messoage 

pomessioii       .  ^,  ..^  _  .,11 

of  lands        tenement  and  premises  situate  at ,  and  certain  land  at  the 

forming        back  and  side  thereof,  for  a  customary  estate  in  fee  simple,  let 
nettled         ^^6  same  to  the  defendant  J.  E.,  to  hold  from  the  29th  day  of 
property.      September  then  instant  for  the  term  of  twenty-one  years,  at 
the  yearly  rent  of  £05. 

2.  The  defendant  J.  E.,  by  the  said  deed,  for  himBetf,  hifr 
executors,  administrators,  and  assigns,  covenanted  with  the  said 
Jane  H.,  her  heirs  and  assigns,  that  he  the  said  J.  E.,  his  exe- 
cutors, administrators,  or  assigns,  should  and  would  at  all  times- 
during  the  continuance  of  the  said  demise  well  and  sufficiently 
repair,  uphold,  support,  maintain,  paint,  pave,  cleanse,  and  keq[> 
the  said  messuage  and  premises,  with  the  appurtenances,  with 
all  needful  and  necessary  reparations,  cleansings,  and  amend* 
ments  whatsoever,  and  particularly  should  and  would  in  every 
three  years  of  the  said  term  paint  or  cause  to  be  painted  all 
the  external  wood  and  ironwork,  and  in  every  seventh  year  all 
the  internal  wood,  iron,  and  stucco  work  belonging  to  the  said 
messuage  or  tenement  and  premises  twice  over  with  good  oil- 
colours  in  a  workmanlike  manner.    And  also  that  it  should  be 
lawful  for  the  said  Jane  H.,  her  heirs,  executors,  administratorB, 
and  assigns,  or  her  or  their  sm^-eyor,  workmen,  and  others  en- 
ployed  by  her  or  them,  twice  or  oftener  in  every  year,  at  reason- 
able times  in  the  daytime,  to  enter  into  the  said  premises,  and 
every  part  thereof,  for  the  purpose  of  viewing  and  examinii^ 
the  state  and  condition  of  the  same,  and  in  case  of  any  decays, 
defects,  or  wants  of  reparation  then  found  or  appearing,  to  gire 
or  leave  notice  in  writing  in  or  at  the  said  premises  for  the 
said  J.  E.,  his  executors,  administrators,  or  assigns  to  repair 
and  amend  the  same  within  three  calendar  months  from  the 
date  of  such  notice,  and  that  he  the  said  J.  £.,  his  executors, 
administrators,  or  assigns,  should  and  would  within  such  time, 
at  his  or  their  own  costs  and  charges,  well  and  sufficiently 
repair  and  amend  the  same  accordingly. 

8.  By  the  said  deed  it  was  also  provided,  that  in  case  of  the 
non-performance  of  any  of  the  covenants  or  agreements  therein- 
before contained,  including  the  said  covenants  to  repair,  on  tiic 
part  of  the  defendant  J.  E.,  his  executors,  administrators,  and 
assigns,  to  be  done,  performed  or  kept,  then  and  from  thence- 
forth, and  in  either  of  the  said  cases,  it  should  be  lawful  for  the 
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said  Jane  H.,  her  heirs,  executors,  administrators,  into  and  upon   By  trasteen 
the  said  demised  premises,  or  any  part  thereof,  in  the  name  of  ®^  »  aettle- 
the  whole,  to  re-enter,  and  the  same  to  have  again,  repossess,  recoyer 
and  enjoy,  as  in  her  or  their  former  estate,  as  if  the  said  lease   possesion 
had  not  been  made  and  executed.  forming 

4.  On  or  about  the  said  29th  of  September,  1859,  the  de-   i^^^^  *^^ 
lendant  J.  E.  entered  upon  and  had  possession  of  the  said   property. 
demifled  premises  under  the  said  lease. 

5.  During  the  said  term  the  said  Jane  H.  died,  and  by  her 
wai  devised  to  G.  W.  H.,  F.  S.  H.,  and  H.  M.  H.  her  rever- 
sion of  and  in  the  said  premises,  upon  the  trusts  therein  con- 
tained, and  also  declared  that  the  power  of  appointing  new 
trostees  should  be  exercised  in  the  manner  therein  mentioned. 

6.  Afterwards  the  plaintiff  were  duly  and  in  accordance  with 
the  said  will  appointed  trustees  of  the  said  will  in  the  places 
and  stead  of  the  said  G.  W.  H.,  F.  S.  H.,  and  H.  M.  H.,  and 
the  said  reversion  of  the  said  J.  M.  H.  became  and  was  vested 
in  the  plaintiffs. 

7.  The  defendant  J.  E.  thereupon  attorned  tenant  of  the 
said  demised  premises  to  the  plaintiffs  as  such  trustees,  and 
oontinues  to  hold  the  same. 

8.  The  following  breaches  of  covenant  have  been  committed 
during  the  said  term.  The  defendant  J.  £.,  or  his  assigns,  did 
not  nor  would  well  and  sufficiently  repair,  uphold,  support, 
amend,  paint,  pave^  cleanse,  or  keep  the  said  messuage  and 
premises,  with  the  appurtenances,  with  all  needfiil  and  neces- 
sary reparations,  cleansings,  and  amendments,  and  did  not 
within  every  three  years  of  the  said  term,  paint  or  cause  to 
be  painted  all  the  external  wood  and  iron  work,  or  in  every 
•even  years  all  the  internal  wood,  iron,  and  stucco  work  belong- 
ing to  the  said  messuage  or  tenement  and  premises  twice  over 
with  good  oil-colours  in  a  workmanlike  manner ;  and  though 
the  plaintiffs,  as  and  being  the  trustees  and  assigns  of  the  said 
Jane  H.,  did  on  the  1st  of  November,  1876,  give  due  notice 
to  the  defendant  J.  E.  to  repair  and  amend  certain  decays^ 
defects^  and  wants  of  reparation  found  and  appearing  on  the 
said  premises  within  three  calendar  months  from  the  date  of 
fOLct  notice,  yet  the  defendant  J.  E.  did  not  nor  would  repair 
or  amend  the  same  within  the  said  time,  and  by  reason  of  the 
premises,  the  said  messuage  and  tenement,  and  the  appur- 
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tcnances,  have  became  minoos  and  oat  of  repsir,  and  certain 
jK»rtioiis  of  the  said  demised  premises  and  appfortenant  thereto 
became  and  were  dilapidated,  prostrate,  and  in  a  minoos  con- 
dition, and  the  said  term  having  thereupon  become  forfdted 
and  determined,  the  defendant  J.  £.  did  not  peaceablv  and 
qnietlv  vield  up  to  the  plaintiffs  the  said  messuage  and  pr^ 
miges,  together  with  all  things  fixed,  &stened,  or  set  np  in  and 
upon  the  same,  in  a  state  of  good  and  sufficient  repair,  accord- 
in?  to  the  terms  of  the  said  covenant,  but  bv  himself  or  his 
tenants  still  holds  possession  of  the  same. 

8.  The  other  defendants  have  at  some  time  or  other  been  let 
into  possession  of  parts  of  the  demised  premises  bv  the  defai- 
dant  J.  E.,  and  refuse  to  deliver  up  possession  to  the  plaintiffi, 
and  keep  them  out  of  possession  of  the  respective  parts  in  their 
possession. 

The  plaintiffs  claim  : — 

(1.)  Possession  of  the  said  messuage  and  premises. 

(2.)  Damages  against  the  defendants  J.  E.,  C.  W.  E,and 
S.  A.  E.,  as  executors  of  J:  E.,  deceased,  for  the 
breaches  of  covenant  above  stated. 

05.)  Damages  for  mesne  profits  fi^m  the  25th  day  of  Decem- 
ber, 187G. 

[/Vr  claim  hi/  landlord  to  rerover  possession  of  demised  land 
from  tenant  on  determination  of  the  tenancf/y  see  Addenda.] 


A  form  of 
release. 


Belease  (a). 
Statement  of  Defence. 

1.  If  the  said  debt  in  the  statement  of  claim  mentioned  was 
as  alleged  good  and  subsisting  on  the  said  4th  of  Jannaiy 


A  simple 
c<^»ntract 
lufort 
Lreach  re- 
leaseil  by 
parol. 

How  rc- 
leaaed  a/ter 
breach. 


{a)  A  simple  contract  may  hrforc  breach  be  discharped  by  parol, cren 
jtnnble  where  it  is  in  writing,  pursuant  to  the  Statute  of  Fn»Kl&  Hot 
a  contract  in  writing  under  the  Statute  of  Frauds  cannot  be  varied  \ff 
l>arol.  {Goman  v.  Saiisbvnj,  1  Vem.  240;  and  see  (roju  v.  Xv^fut^  5 
B.  &  Ad.  66.)  Nor  can  it  be  rescinded  and  another  contract  be  nb- 
btituted  for  it  by  parol.  {AobU  v.  Ward,  L.  K.  1  Ex.  117  ;  L.  B.  2£x. 
13."),  Ex.  Ch. ;  and  see  Hickman  v.  Ilaynat,  44  L.  J.  C.  P.  358.)  After 
Vjreach  the  liability  on  a  contract  can  only  be  discharged  by  a  rd«t« 
under  seal  or  by  accord  and  satisfaction  (B.  N.  P.  152  ;  IViihMgkbjf^- 
BarJthoiiJtc,  2  B.  &  C.  824).  or  by  proof  of  a  valid  agreement  subcdtnnng 
a  new  cause  of  action.    {Abblc  v.  Wardj  mpra.) 
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(which  the  defendant  does  not  admit),  the  defendant  says  that  a  fom  of 
nfiier  that  date,  and  before  the  commencement  of  this  action,  ^^^^^ 
that  is  to  say  on  the  80th  of  January  aforesaid,  the  plaintiff  by 
a  deed  bearing  that  date,  and  made  between  the  plaintiff  of  the 
one  part,  and  the  defendant  of  the  other  part,  released  the 
defendant  therefrom. 


Beplevin  (a). 

Statement  of  Claim  in  Replevin, 

1.  The  plaintiff  previously  to  the  25th  March,  1877,  was  Claim  in 
-weekly  tenant  to  the  defendants  of  a  house  and  premises  situate  r«ple^»n. 
at  No.  38,  George  Street,  Camberwell,  in  the  comity  of  Surrey. 


A  release  of  the  whole  of  a  debt  given  to  one  of  two,  or  more  joint  or 
joint  and  several  debtors  discharges  all  of  them,  bat  receiving  a  portion 
•of  a  debt  from  one  of  them,  and  patting  an  end  to  an  action  against  such 
one,  does  not  discharge  the  other  or  others.    (  Watters  v.  Smithy  2  B.  & 
Ad.  889.)    A  qaalified  release  of  one  co-debtor  as  where  the  right  is   ^Lo^  far 
i^eserred  to  make  him  a  nominal  defendant  with  the  others,  does  not   ^^^  debtor 
Teleaee  the  others.    {SoUy  v.  Forbes,  2  B.  &  B.  38.)    So  where  the  remedy   ^^^  ^  ^_ 
is  leaenred  against  the  others.    (  Willis  v.  De  Castro,  27  L.  J.  C.  P.  243.)   imaged 
8o  where  on  release  of  principal  debtor  the  right  against  saretj  is   without 
Teserved.    (Green  v.  lfy»«,  L.  R.  4  Ch.  204  ;  Bateson  v.  Gosling,  L.  R.   }^{^^, 
7  C.  P.  9.)    In  the  last  two  cases  the  so  called  release  is  not  strictly  sach,   debtor, 
bat  a  covenant  not  to  sae.    (S.  CC.)    This  covenant  formerly  supported 
a  plea  of  release  on  the  groand  of  avoiding  circuity  of  action.    {Ihrd  v. 
Betek,  11  Q.  B.  853.)    A  fortiori  under  the  present  system  Of  pleading  it 
ivoald  support  a  defence  alleging  a  release. 

A  discharge  under  the  Bankruptcy  Act,  1869,  of  one  joint  debtor  orco-  Bankniptcv 
eo&tractor  does  not  release  the  other.    (Sect.  50.)    This  provision  extends  proceedingH 
to  cases  of  composition  (MegrathY.  Gray,  L.  R.  9  C.  P.  216)  and  arrange-  ^lo  not 
meat.    (EUit  v.  JVUmot,  L.  R.  10  Ex.  10.)    It  has  been  held  that  a  reso-  release 
Islion  for  composition  duly  registered,  though  binding  on  creditors  as  co-debtoiv. 
acainst  the  debtor,  does  not  release  his  surety.    {Ex  parte  Jacobs,  L.  R. 
iSCb.  211.)    However,  the  contrary  was  held  in  Wuson  v.  Lloyd,  L.  R. 
16  Bq.  60.    But  this  latter  decision  seems  to  overlook  the  50th  section 
vdEniedto. 

Where  the  releasee  has  obtained  the  discharge  by  fraud  or  under  cir-   Fraud,  &c., 
cumstSDces  which  render  it  void,  such  as  drunkenness,  kc.,  the  plaintiff   in  the 
dKmld  in  his  reply  set  forth  this  fact,  and  should  not  rely  merely  on  a   obtaining 
denial  of  the  release.    Even  before  the  recent  alteration  of  the  rules  of   of  the  re- 
pleading it  was  necessary  to  raise  this  answer  by  the  replication.     ( IVild  leane  to  be 
T.  WfUiams,  6  M.  &  W.  490.)    The  plea  should  state  the  form  of  the   specially 
as  whether  it  was  by  deed  or  writing,  kc.  replied. 


say  he  can  get  his  goods  back  again  upon  giving 
entering  Into  a  bond  conditioned  to  prosecute  a  suit  against  the  person 
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Stetement        2.  The  Said  housc  is  part  of  a  property  comprised  in  a  lease 

of  claim  in    which  expired  on  the  25th  of  March,  1877.     The  defendants 

had  acquired  possession  of  the  said  house  under  or  by  virtue  of 

the  said  lease,  and  all  the  defendants'  estate  and  interest  therein 

expired  on  the  said  25th  of  March. 

3.  The  plaintiff  attorned  to  the  persons  entitled  to  the  said 
house  on  the  expiration  of  the  said  lease,  and  has  ever  since 
paid  his  rent  to  such  persons. 

4.  On  the  7th  of  August,  1877,  the  defendants  wrongfhll^ 
and  unlawfully  caused  a  distress  to  be  levied  on  the  plaintifT? 

goods  in  the  said  premises  for  the  sum  of  £ ,  which  they 

alleged  was  due  from  the  plaintiff  to  them  for  rent  from  the 
said  2r)th  of  March,  1877. 

5.  The  plaintiff  thereupon  replevied  the  said  goods,  and  gave 
the  usual  security  to  prosecute  this  action,  and  to  return  the 
said  goods  if  a  return  thereof  should  be  adjudged. 

The  plaintiff  claims  : — 

(1.)  £100  damages. 

(2.)  Such  further  and  other,  &c. 


who  seized  the  goods,  and  also  conditioned  to  return  the  goods  if  a  retv.n: 
Natnrc  of  should  be  awarded.  By  the  19  &  20  Vict.  c.  108,  e.  65.  the  action  of 
thcrq>Icvin  replevin  can  be  commenced  in  the  Superior  Court  upon  the  replen<C'r 
bond  when  (^^^  person  whose  goods  have  been  distrained),  giving  security  for  rod 
action  pro-  on  amount  as  (IJ  shall  cover  the  alleged  rent  or  damage  for  which  the 
ceeds  in  distress  wa«  made  ;  (2)  the  probable  costs  of  the  action  in  the  Superior 

Superior         Court ;  and  in  this  case  the  replevisor  must  undertake  to  commence  hi* 
Court.  action  within  a  week  and  prosecute  it  without  delay,  and  nnleas  judg- 

ment is  obtained  by  default,  satisfy  the  Court  (that  is,  the  Superior  Coort. 
for  it  would  be  otherwise  if  the  suit  were  in  the  County  Court)  that  he 
had  gooil  ground  for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  or  to  some  toll,  market,  fair,  or  franchise  wa* 
in  question,  or  that  such  rent  or  damage  exceeded  £20,  and  to  make 
return  of  the  goods  if  a  return  thereof  should  be  awarded. 
The  pro-  The  procedure  in  a  case  which  ultimately  resolves  itself  into  an  action 

cedurc  in  of  replevin  will  be  as  follows  : — A.'s  goods  or  cattle  are  taken  by  distress 
repieviu.  A.  then  goes  before  the  registrar  of  the  Coanty  Court  and  enters  into  a 
replevin  bond  to  prosecute  an  action  against  the  distrainer  either  in  tJie 
County  Court  or  the  Superior  Court,  and  upon  executing  thiu  bond  and 
giving  security,  he  gets  his  goods  or  cattle  back.  In  the  replevin  actioo. 
the  replevisor  is  the  plaintiff,  and  the  distrainer  is  the  defendant,  and 
after  the  issue  of  the  writ  or  plaint,  as  the  case  may  be,  the  action  pro- 
ceeds in  the  ordinary  way,  the  onus  at  the  trial  resting  on  the  plaintiff 
to  show  that  the  defendant  acted  wrongfully  in  distraining  his  goods. 
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Besoission  {a). 


Beward  (b). 

1.  The  defendant  is  a  jeweller,  «kc.  CIauu  for 

2.  On  the of  August,   1877,  the  defendant  caused  an  *  ''^^ 

^vertisement  to  be  inserted  in  a  newspaper  called  the  Bailt/  by  the 
Xew8  offering  a  reward  of  £100  to  any  person  who  should  give  <l«f«»^*n*' 
JSQch  information  as  should  lead  to  the  detection  of  a  person 
AQ^ed  in  the  said  advertisement  to  have  stolen  certain  property 
belonging  to  the  defendant. 

8.  On  the of  September,  1877,  the  plaintiff  gave  infor- 
mation to  the  defendant  which  ultimately  led  to  the  apprehen- 
«on  and  conviction  of  the  jxirson  who  stole  the  said  property. 

4.  All  conditions  were  performed,  things  happened,  and  times 
elapsed  necessary  to  entitle  the  plaintiff  to  be  paid  the  said 
reward  of  £100. 

5.  The  defendant  has  not  paid  the  said  £100. 
The  plaintiff  claims  £100. 

Statement  of  Defence. 

1.  The  defendant  denies  the  allegation  in  the  3rd  paragraph  Defence. 
of  the  statement  of  claim.    The  defendant  admits  that  the 


(a)  Bescifision  is  the  patting  an  end  to  a  simple  contract  before  breach  How  oon- 

itjjnmtiial  consent.  The  rescission  may  be  by  parol  agreement,  even  where  tracts  may 

toe  Statute  of  Frauds  requires  a  writing  signed  for  the  validity  of  the  be  re- 

^cmtract.     An  agreement  by  parol  to  vary  a  written  contract  valid  under  scinded  or 

the  Statute  of  Frauds  is  not  valid  for  that  purpose,  and  it  has  been  held  \-aried. 
that  it  does  not  rescind  the  original  contract.    {Aoble  v.  Mard^  L.  R.  1 
£k.  117  ;  L.  R.  2  Ex.  136,  Ex,  Ch.) 

(k)  Where  the  defendant  promised  a  reward  to  whoever  would  give  Rewards 

nidi  information  as  would  lead  to  the  conviction  of  a  felon,  and  the  offered  for 

plaintiiy  gave  the  necessary  information,  it  was  held  that  the  service  recovery  of 

xendored  was  a  sufficient  con8ideration  for  the  promise,  and  that  the  stolen 

plaintiif  was  entitled  to  recover  the  reward,  although  he  was  a  constable  property 

and  police  officer  of  the  district  in  which  the  felony  was  committed,  may  be  re- 

(See  £mfflatul  v.  Dacidnon,  11  Ad.  &  E.  86G ;  Smith  v.  Moore,  1  C.  B.  438 ;  covered. 

Turmer  v.  Walker,  6  B.  &  S.  871  ;  L.  R.  1  Q.  B.  641.)    A  person  may  jj^^  gtating 

adTertise  a  rewanl  for  a  return  of  stolen  property,  but  if  he  puts  in  his  ^j^^^  ^^ 
adTertiaement  a  clause  to  the  effect  that  no  questions  wiU  be  asked,  he    question 
exposes  himself  to  a  penalty  of  £50,  which  can  be  recovered  by  any  com-    ^q  j^ 
mon  informer  in  an  action  of  debt    (See  the  24  &  26  Vict  c.  UC,  s.  102.)    ^gtej  ^x- 

X)08es  to 
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Defence  to  plaintiff  gave  certain  information  respecting  one  A.  B.,  but 
claim  for  a  i\^q  defendant  was  at  the  time  he  received  snch  information  from 
the  plaintiff  in  possession  of  the  same  information,  and  much 
more  relating  to  the  said  A.  B.,  and  which  said  last-mentioned 
information  led  to  his  arrest  and  conviction,  and  the  infcmna- 
tion  given  by  the  plaintiff  was  wholly  useless  to  the  defendant. 


Against 
vendee 
for  not 
accepting 
delivery. 


Sale  of  Goods  (a). 

Action  ayainst  Ve^idee  for  not  accepting  Delivery. 

1.  The  plaintiffs  are  cotton-spinners  carrying  on  businesBat 
B.,  in  the  county  of  L.  The  defendant  is  a  manuiactnrer 
carrying  on  business  at  S.,  in  the  county  of  C. 


Generally 
contract  of 
sale  of 
goods  need 
not  be  in 
writing. 


Exceptions 
to  this  i-uie, 
under  Sta- 
tute of 
Frauds. 


Essential 
difference 
in  the  evi- 
dence of  the 
contract 
where  the 
goods  are 
above  or 
below  £10 
in  value. 


(a)  The  rule  may  be  taken  to  \)Q  that  an  ordinary  contract  of  sale  of  goo»l< 
need  not  be  in  writing ;  but  this  rule  is  subject  to  exceptions  in  twocluses 
of  cases.     1.  By  the  17th  section  of  the  Statute  of  Frauds  it  is  provided 
that  no  sale  of  goods,  wares,  or  merchandise  (and  by  Lord  Tenterdoi's 
Act,  9  Geo.  4,  c.  14,  it  makes  no  matter  though  they  may  be  intended 
to  be  delivered  at  some  future  time,  or  may  not  at  the  time  of  the  con- 
tract be  actually  made,  or  fit  or  ready  for  delivery), //>r  the  price  of  tV^ 
or  upward  ft,  nhall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  Fold  and  actually  receive  the  same,  or  give  something  in  eamc^t 
to  bind  the  bargain  or  in  part  payment,  or  some  note  or  memorandum 
of  the  said  bargain  Im?  made  and  signed  by  the  parties  to  be  charged  ly 
such  contract  or  their  agents  thereunto  lawfully  authorise<l.     2.  By  the 
4th  section  of  the  Statute  of  Frauds  no  action  shall  be  brought  to  charge 
any  person  upon  any  contract  whicli  is  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  the  agreement  or  some  note  thereof 
is  in  writing  signed  by  the  party  to  be  charged  or  his  agent.     Thi-^ 
latter  section  is  general  in  its  teims,  and  is  by  no  means  confined  to  the 
sale  of  goods  ;  in  fact,  it  will  seldom  apply  in  such  a  case.     It  has  been 
decided  that  it  applies  only  to  contracts,  the  complete  performance  of 
which  is  of  necessity  extended  beyond  the  space  of  a  year.     (^Stmch  v. 
Straivbridge,  2  C.  B.  815  ;  Kiimvlman  v.  Bluett,  L.  R.  9  Ex.  1  and  307.) 
Therefore  a  contract  which   can  be  performed  on  either  side  within 
a  year  is  not  within  the  section.     {Donellan  v.  Head,  3  B.  &  Ad.  8f»l*; 
and  see  on  the  subject  1   Smith's  Leading  Cas.,  7th  cd.,  335,  notes  to 
Peter  v.  Compton.^ 

Putting  out  of  account  the  few  contracts  of  sale  that  might  come 
within  the  4th  section,  the  law  regar^ling  the  sale  of  ordinary  mer- 
chandise, is  essentially  different  where  the  value  of  the  goods  sold  is  Itrs* 
or  more  than  £10.  In  the  former  case,  the  contract  of  sale  is  complete 
as  soon  as  the  parties  have  come  to  a  verbal  agreements  A.  enters  a  shop 
and  sees  a  watch.  He  asks  the  price,  and  the  shopman  says  £7.  He  sivs 
he  will  purchase,  and  the  shopman  agrees  to  sell  it.  The  contract  of  Fjie 
is  then  complete,  and  if  A.,  the  purchaser,  leaves  the  shop  without  taking 
with  him  the  watch,  or  paying  the  price  or  any  part  of  it,  or  signing  any 
acknowledgment  of  the  contract,  the  sale  is  nevertheless  complete,  the 
watch  is  his,  remains  in  the  shop  at  his  risk,  and  he  is  liable  to  the  shop- 
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2.  On  the  15th   September,  1875,  the  plaintiffs,  through  Against 
heir  agents  Messrs.  W.  and  R.  K.  L.,  of  M.,  sold  to  the  defen-  je^dee 
iant  50,000  lbs.  of  yam  of  a  certain  quality  and  description  at  accepting 

delivery. 


What  the 
memonui- 
dam  most 
contain. 


Keeper  for  its  price.   But  suppose  in  the  ca8C  stated  the  shopman  had  fixed   Difference 
iie  Talae  of  the  watch  at  £13,  and  A.  had  agreed  to  purchase  and  the  shop-   in  the  evi- 
man  to  sell  at  that  sum,  and  nothing  mure  hud  taken  place,  but  A.  had   dence  of 
left  the  shop  without  the  watch,  without  paying  the  price  or  any  part,   thecontn\ct 
uid  without  signing  any  memorandum  of  the  contract — in  that  case   where  the 
there  would  have  bSsn  no  contract,  the  property  in  the  watch  would  not   goods  are 
pan  to  A.,  and  he  would  not  be  liable  in  any  action  to  the  shopkeeper,   above  or 
To  constitute  a  valid  contract  of  sale  of  goods,  wares,  or  merchandise   below  £10 
which  are  above  the  value  of  £10,  one  or  more  of  three  things  must   in  value. 
hmppen.    Either  the  purchaser  or  his  agent  must  sign  some  memorandum 
of  the  contract,  or  he  must  pay  the  price  or  part  of  it,  or  give  some 
BAmest  to  bind  the  bargain,  or  the  purchaser  must  accept  and  actually 
receive  the  goods.    There  are  to  be  found  in  the  books  an  infinite  number 
of  decisions  u|)on  what  constitutes  a  good  satisfaction  of  these  conditions 
— tbe  effect  of  which  can  only  be  given  here. 

The  memorandum  in  irriting.'] — The  note  of  the  contract  ujwn  which 
rdianoe  is  placed  need  not  be  made  at  the  time  the  contract  is  entered 
into,  though  it  must  be  made  before  action  brought  {Ji'dl  v.  Bawent,  D 
M.  it  W.  36)  ;  and  several  documents,  if  sufficiently  connected  the  one 
with  the  other  by  internal  evidence,  will  constitute  a  good  memorandum 
within  the  statute.  {Jackton  v.  Lmoe,  1  Bing.  i) ;  iSaundergon  v.  Ja<ik- 
jwi,  2  B.  &  P.  238  ;  Wariutr  v.  WiUington,  L.  J.  25  Ch.  6ti2.)  The  note 
or  notes  which  make  up  the  memorandum  must  contain  all  the  terms  of 
the  agreement.  {Ktnrcorthij  v.  Schojield,  2  B.  &  C.  1)47.)  It  or  they  must 
contain  the  names  of  both  the  contract  parties  or  their  agents  (  Williams 
T.  Brfnesy  1  Moo.  P.  C.  N.  S.  154,  lyS),  the  subject-matter  of  the  con- 
tract|  and  the  price  and  mode  of  payment  if  agreed  upon.  Where  it 
appears  by  parol  that  the  price  has  been  agreed  upon,  and  it  is  omitted 
in  the  note  of  the  contract,  the  written  memorandum  is  imperfect, 
and  cannot  be  given  in  evidence.  {Elmore  v.  KingscotCy  6  B.  &  C.  583  ;  price  from 
Goodman  v.  Griffiths,  1  H.  &  N.  574  ;  L.  J.  24>  Ex.  145.)  But  where  the  note. 
no  price  waa  reaUy  agreed  upon,  the  contract  will  be  good,  and  a  reason- 
able price  will  be  presumed.    (Iloadley  v.  McLain,  10  Bing.  482.) 

It  has  been  stat^  that  a  good  memorandum  within  the  statute  can  be 
made  op  of  several  documents,  as  where  there  is  an  unsigned  memoran- 
dum containing  the  order,  and  then  a  letter  (not  necessarily  addressed 
to  the  other  party  to  the  contract  {Gibson  v.  Holland^  L.  K.  1  C.  P.  1)   Where  the 
signed  by  the  defendant,  in  which  he  refers  to  the  memorandum,   note  is 
{^mtrndtrson  v.  Jackson,  2  B.  &  P.  238 ;  Buxton  v.  Rust,  L.  K.  7  Ex.  1.   made  up 
279,  Ex.  Ch.)    And  it  has  even  been  decided  that  where  the  vendee   of  several 
wrote  a  letter  to  the  vendor,  in  which,  after  referring  to  all  the  essential   documents. 
terwu  of  the  contract^  he  stated  he  had  not  received  and  declined  to  have 
the  goods,  because  they  had  been  damaged  by  the  carriers,  there  was  here 
a  sufficient  note  in  writing,  notwithstanding  the  repudiation  {Bailey  v. 
ikMeting,  9  C.  B.  N.  S.  843 ;  L.  J.  30  C.  P.  150 ;  WUkinson  v.  Beans, 
L.  B.  1  C.  P.  407);  but  the  plaintiff  cannot  avail  himself  of  a  subsequent 
letter  from  the  defendant,  in  which,  though  he  recognises  the  order,  he 
dim^ftrm*  or  adds  to  the  terms  of  the  memorandum,    {Cooper  v.  Smith, 

As  to  the*  signature  to  the  note,  it  is  enough  if  it  is  signed  by  the  dc-   As  to  sig- 
teidant  iLofthoarp  v.  Bryant,  2  N.  C.  735  ;  and  it  makes  no  difference   nature. 
that  there  is  no  remedy  against  the  party  who  does  not  sign.    {Alum 
T  Beun^,  3  Tannt.  169.)    It  is  quite  immaterial  where  the  signature 
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2^.  bd.  per  lb.,  and  dcliyeries  were  to  be  made  of  the  same  at 
a  certain  rate  then  agreed  upon. 
3.  The  plaintiffB  made  deliveries  under  and  in  paisaanoe  of 
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by  an  agent. 


Auctioneer 
the  agent 
of  both 
X^arties  at 
a  sale. 


How  far  a 
broker  can 
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and  seller. 


Acceptance 
and  actual 
receipt 
required. 


is  placed  in  the  document,  provided  it  is  ko  introduced  as  to  govern  ind 
authenticate  every  material  part.  {Hvh^t  v.  Tumrr,  4  Scott,  K.  R.  486; 
Cat  on.  V.  Cat  an,  L.  11.  2  H.  L.  127.)  JJvrrtll  v.  Etans,  1  H.  &  C.  174; 
L.  J.  31  Kx.  337,  is  a  strong  case.  There  the  only  eagnatore  of  the  de- 
fcndant  was  his  name  written  by  the  plaintiff's  agent  on  the  top  of 
a  sale  note,  the  contents  of  which  were  known  to  the  defendant  at 
the  time,  and  subsequently  altered  at  his  request,  and  it  was  held  that 
this  was  a  good  signature  within  the  statute.  Where  a  person  is  ia 
the  habit  of  printing  instead  of  writing  his  name,  tliat  will  be  a  suffi- 
cient signature.  {Savndfriftm  v.  JacltMm,  2  B.  &  P.  238 ;  tSrhHeOer 
V.  i\wv/>,  2  M.  &  S.  286.) 

A  signature  by  a  duly  authorised  agent  is  by  the  ezpresss  words  of 
the  section  enough.  It  is  not  necessary  that  the  agent  should  have 
the  authority  of  his  principal  by  a  written  instrument  (Grakam  t. 
Mvmm,  5  N.  C.  603  ;  7  t>cott.  769) :  but  an  agent,  to  bind  the  defen- 
dant by  his  signature,  must  be  some  third  person,  and  not  the  otber 
contracting  party.  {Farl^othcr  v.  Simvum«y  5  B.  &  A.  333  ;  «S3UrMHi 
V.  Brandt,  L.  R.  (5  Q.  B.  720,  Ex.  Ch.)  In  the  case  of  a  sale  by  anctioD, 
which  is  within  the  section,  the  auctioneer  becomes  the  vendee's  agent 
after  his  bid  is  accepted ;  and  if  he  then,  as  will  usually  be  the  case, 
writes  down  the  vendee's  name  in  the  catalogue  opix>8ite  the  lot,  together 
with  the  price  bid,  it  is  a  good  memorandum.  {Emfnrrwn  v.  Ilrelitji 
Taunt.  38  ;  Kennirrthy  v.  MwJiM,  2  B.  &  C.  945.)  But  where  the 
conditions  of  sale  are  not  annexed  or  referred  to  in  the  catalogue, 
Higning  the  buyer's  name  in  the  catalogue  is  not  a  compliance  with  the 
statute.  {Ilindf  v.  Whitchoitxr,  7  East,  C58  ;  Ptiree  v.  Ctn-f,  L.  R.  9 
Q.  B.  210.)  Where  the  broker  is  the  agent  of  both  i>arties,  as  he  generally 
is,  he  may  bind  them  by  signing  the  same  contract  on  behalf  of  the 
buyer  and  seller,  and  his  signature  to  the  lx)ught  or  sold  note  will  con- 
stitute a  sufficient  memorandum  within  the  statute.  (Parian  v.  C'rpftg-, 
13  C.  B.  N.  S.  1 1  ;  L.  J.  33  C.  P.  189.)  There  has  been  some  controverFy 
as  to  whether  the  real  contract  is  contained  in  the  bought  and  st»ld  notes 
signed  by  the  broker,  and  sent  to  the  buyer  and  seller  respectively,  or 
in  the  entry  which  he  makes  in  his  book.  (See  J/cj/inan  v.  iWrr/,  2  Camp. 
337  ;  nwrnfon  v.  Mt-^tx,  M.  &  M.  43  ;  S'tcvvn'ri(jht\,  Archibald,  17  Q.  B. 
124  ;  L.  J.  20  Q.  B.  o38.)  Where  there  is  a  material  variance  between 
the  bought  and  sold  notes,  and  the  broker  has  not  signed  the  contract  in 
his  lxK)k,  there  is  no  binding  contract  {Grant  v.  Fletcher,  6  B.  &  C.  436; 
Grey  Hon  v.  lha%\  Q.  B.  737):  and  if  the  two  i>rincipals  agree  in  the 
broker's  i)rcsence,  and  the  broker's  note  does  not  corrcsix>nd  with  the 
terms  agreed  upon,  then  there  is  no  written  contract  by  an  agent  law- 
fully authorised,  and  a  party  who  did  not  assent  to  the  alteration  is  not 
bound.     {Pitts  v.  livchit,  13  M.  &  W.  743.) 

Acccj}tanceand  receipt  irithin  the  fctatute.'] — In  the  case  of  goods  above 
the  value  of  £10,  failing  a  note  in  writing  evidencing  the  contract,  there 
must  be  part  payment  or  a  delivery  of  the  gocxls  by  the  vendor  with  the 
intention  of  vesting  the  right  of  ijossession  in  the  vendee,  and  an  actual 
receipt  by  the  latter  with  the  intention  of  taking  to  the  possesaoQas 
owner.  {PhiUips  v.  Pistolli,  2  B.  &  C.  513.)  Acceptance  without  delivcJT 
or  something  tantamount  to  delivery  of  the  goods,  as  delivery  of  thekejcf 
the  warehouse  where  they  are  at  the  iimc  {CViapiin  v.  BogentA  East, 
192,  19;"))  is  insufficient:  but  the  acceptance  may  be  prior  to  the  actoal 
receipt,  and  need  not  l^e  contemporaneous  with  or  subsequent  to  it 
{CusackY.JMjinson,  1  B.  &  «.  299  ;  L.  J.  30  Q.  B.  261  ;  Kerjfhan-r,  O^f, 
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the  said  sale  on  various  dates,  accordinc^  to  the  defendant's  in-  Against 
stmctions,  amounting  in  all  to  38,801jlb8.,  and  the  same  were  Jo"^^ 
duly  accepted  and  paid  for  by  the  defendant.  accepting 

delivery. 

3  H.  &  C.  717  ;  L.  J.  34  Ex.  159.)    Where  &  Joint  order  for  several  classes  When  ac- 
4d  goods  is  given,  the  acceptance  of  one  class  is  a  part  acceptance  of  the  ceptance  of 
wbcHe  nnder  this  section  l£Uiot  v.  Thonwt,  3  M.  &  W.  170)  ;  and  accept-   part  is 
jmce  of  part  is  sufficient,  although  the  rest  are  not  even  made.    {Scott   sufficient. 
T.  JBoitem  Counties  Itail,  Co.,  12  M.  &  W.  33.)    The  deUvery  of  a  sample 
if  oofntidered  to  be  part  of  the  thing  sold  is  a  sufficient  acceptance  {Ilinde 
T.  Whitelunue^  7  East,  688)  ;  but  it  is  otherwise  where  it  is  a  sample 
iiiezel7,and  forms  no  part  of  the  bulk.    {Cooper  v.  EUton,  7  T.  R.  U.) 

After  some  discussion  it  seems  to  be  finally  settled  that  there  may   ^^^^  ™*y 
he  an  acceptance  and  delivery  of  goods  within  the  statute,  although  the   "^  ^^ 
barer  stiU  has  a  right  to  object  to  the  quantity  or  quality  of  the  goods,   ^^ceptance 
IKiWe  V.  Omiff/i,  38  L.  T.  N.  S.  704 ;  following  Moi-ton  v.  Tibhtt,  15   ^^^"^^ 
Q.  B.  429 ;  L.  J.  19  Q.  B.  382.)  There  may  be  an  acceptance,  although  the   ^^l^^^. 
Vendee  has  had  no  opportunity  of  examining  all  the  goods  ;  and  equally   still  object 
there  may  be  an  acceptance,  although  it  is  open  to  the  purchaser  to  dis-  to  tfrequaii- 
jpute  the  terms  of  the  contract  as  alleged  by  the  vendor.    {Tomhinsan  v.    v»  *^' 
Straight^  17  C.  B.  697 ;  L.  J.  25  C.  P.  85.)    There  may  also  be  a  con-   Construc- 
stmctiTe  acceptance  by  acquiescence.    Thus,  where  goods  were  sent  by  a   tive  accept- 
carrier,  and  a  letter  of  advice  was  forwarded  to  the  vendee,  ance  by  ac- 
ihat  the  credit  was  three  months,  and  the  goods  after  arrival  quiescence, 
seen  by  him  in  the  warehouse  of  the  carrier,  when  he  told  the 
that  he  refused  to  take  them,  but  made  no  communication 
whatever  to  the  vendor  till  after  five  months,  it  was  held  that  this  was 
^ridence  of  acceptance  and  actual  receipt  {Bushel  v.  WlteeliT,  15  Q.  B. 
442);  80  deaUng  with  a  bill  of  lading  as  if  the  person  were  owner  of  the  pro- 
perty is  evidence  of  the  same  thing.     {Mereflith  v.  Meigh,  2  E.  &  B.  364 ; 
L.  J.  22 Q.  B.  401 .)  As  to  what  constitutes  a  good  acceptance,  sec  also  jR/ftifle 
V.  TkwaUrs,  6  B.  &  C.  388  ;  Itayner  v.  Grote,  15  M.  &  W.  359  ;  Martin  v. 
HWiff,  6  £.  &  B.  726 ;  L.  J.  25  Q.  B.  369 ;  Elmore  v.  Stone,  1  Taunt. 
458.)    But  there  can  be  no  acceptance  and  receipt  by  the  purchaser   No  accept- 
wiiile  the  vendor's  lien  remains,  for  the  vendor's  lien  necessarily  sup-   ance  while 
poses  that  he  retains  possession  of  the  goods  {Morton  v.  Tibhett,  ante ;    vendor's 
Ckrter  v.  Thuasaint,  5  B.  &  A.  855) ;  and  delivery  of  goods  to  a  whar-   lien 
finger  or  agent  who  has  been  accustomed  to  forward  goods  from  the  remains. 
plaintiff  to  defendant,  and  a  delivery  by  him  to  the  carrier,  is  not  an  ac- 
<;eptance,  the  carrier  having  no  authority  (though  named  by  the  vendee) 
to  accept  the  goods  for  him,  but  only  to  receive  them  for  the  purpose  of 
being  carried.     {Hanson  v.  Armituge,  5  B.  &  A.  557  ;  Meredith  v.  Meigh, 
4mieJ)    So  where  goods  bought  abroad  were  delivered  at  a  foreign  port 
on  board  a  ship  chartered  by  the  purchaser,  this  was  held  to  be  no 
acceptance.    {Acehal  v.  Levy,  10  Bing.  376  ;  see  also  Baldey  v.  Parker, 
2  B.  ft  C.  37  ;  Bentall  v.  Burn,  3  B.  &  C.  423  ;  Mahherley  v.  Sitepherd, 
10  Bing.  99.) 

Earnest  or  part  payment.'] — ^Where  there  is  no  note  in  writing  of  the   To  consti- 
<xnitract,  or  no  acceptance  and  receipt  of  the  goods,  there  must  be  an  tute  a  part 
actual  payment  of  some  amount  or  other,  or  some  pledge  given  to  make  pajrment 
the  bai^ain  of  sale  binding.  Customary  forms  of  concluding  bargains,  as   money 
when  the  purchaser  draws  the  edge  of  a  shilling  across  the  hand  of  the   must  ac- 
▼endor  and  returns  the  money  into  his  own  pocket,  are  not  equivalent  to  tually  i>ass. 
earnest  or  part  payment  within  the  statute  {Blenkinsopp  v.  Clayton,  7 
Tannt.  597) ;  and  a  bargain  that  the  vendor  shall  take  in  part  payment  a 
debt  due  from  him  to  the  vendee  is  not  in  itself  a  sufficient  part  payment 
to  dispense  with  writing,  no  money  having  in  fact  passed  nor  receipt  for 
the  debt  been  given  by  the  vendee.    ( Walker  v.  Nussey,  16  M.  &  W.  302.) 
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4.  On  the  17th  September,  1875,  the  plaintiflfe  through 
the  Slime  agents  sold  to  the  defendants  other  50,000  Iba.  of  yam 
of  a  certain  quality  and  description  at  8«.  lid.  per  lb.,  and 
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Where  the  contract  of  Bale  is  one  within  the  Statute  of  Frands,  and 
the  statute  has  not  been  complied  with,  the  defendant  most  specially 
raise  the  defence  of  the  statute  in  his  statement  of  defence.  See  Order 
XIX.  r.  28 ;  (7arlf  v.  Callotr  (46  L.  J.  53).  and  ante^  p.  66. 

Vendor's  duff/.] — In  all  contracts  of  sale  it  is  the  vendor's  dnty  to 
hold  the  goods  in  readiness  for  delivery,  but  unless  the  contnct  itself 
provides  tliat  the  vendor  shall  deliver,  the  buyer  is  bound  to  fetch  the 
goods.  (2  Kent  Com.  505.)  Where  the  contract  provides  that  the 
vendor  has  to  deliver,  he  is  bound  to  do  so  on  pain  of  being  sued  for 
breach  of  contract.  Where  the  contract  fixes  the  place  of  delivery,  the 
vendor  is  not  l)ound  to  deliver  elsewhere,  nor  indeed  is  the  vendee  bound 
to  accept  elsewhere :  but  if  the  vendor  is  to  deliver  and  the  contnct 
does  not  specify  where  the  delivery  is  to  take  place,  he  is  not  bound  to 
deliver  or  offer  to  deliver  till  the  place  of  delivery  is  notified  by  the 
vendee.  {Annitagt'  v.  Indole,  H  Q.  B.  728.)  As  to  the  time  within 
which  delivery  must  be  made,  the  rule  is  that  time  is  not  generally  of 
the  essence  of  a  contract  for  the  sale  of  goods,  unless  expressly  made  » 
by  the  contract  {Martindule  v.  Smith,  1  Q.  B.  839;  Codkin^fin  t, 
PaJrologo,  L.  K.  2  Kx.  11)3) :  but  in  several  cases  it  has  been  held  to  he. 
(See  rarhcr  v.  ItaTvlings,  4  Bing.  280;  ^^"^mshnr^tt  v.  DetUy,  2  C.  3.263.) 

Sometimes  the  necessity  of  delivery  or  further  delivery  by  the  vendor 
is  disi)ensed  with  ])y  reason  of  the  vendee's  refusal  to  accept,  or  decla- 
ration that  he  will  not  accept.  In  such  a  case  it  is  said  thibt  thetne 
question  is  whether  the  act  or  conduct  of  the  party  evinces  an  inten- 
tion iiu  longer  t<»  be  lx)un(l  by  the  contract.  {Fifxih  v.  Burvj  L.  R.  * 
C.  1*.  2()S.)  It  has  been  held,  however,  that  where  goods  are  to  be 
delivered  ))y  the  defendant  to  the  plaintiff  in  twelve  equal  monthlv 
parcels,  the  refusal  of  the  plaintiff  to  accept  the  first  paixrel  dus 
not  exonerate  the  defendant  from  delivering?  the  remaining  i»arceU 
{Simjmin  v.  Crijtjtin,  L.  11.  8  Q.  B.  14)  ;  so  when  the  delivery  was  to  he 
by  two  e<iual  parcels,  the  defendant  was  held  not  to  be  released  from  iho 
delivery  of  tlie  second  parcel  by  reason  that  the  plaintiff  had  refused  U^ 
pay  for  the  first  in  accordance  with  the  contract.    (IWr-th  v.  Burr,  amtt.) 

Where  goods  are  to  be  delivereil  at  a  future  day,  the  damages  for  breacli 
of  contract  are  the  difference  Ix^tween  the  contract  price  and  the  market 
])rice  of  the  goods  on  the  day  when  they  ought  to  have   been  deliveml. 
{aainxftn-d  v.  farroU,  2  B.  &  C.  ()24 ;    Vnljff/  v.  Oakley,  IG    Q.  B.  941 : 
L.  J.  20  Q.  B.  :i80.)    If  no  difference  is  proved  between  the  contract  and 
market  prices,  the  damages  must  be  nominal.    (  Valpij  v.  Oaklry,  sttpra.^ 
When  the  i>rice  has  been  paid,  the  measure  of  damages  is  the  marker 
price  without  deducting  the  contract  price ;  and   the  same  is  the  nile 
where  the   payment   is   by  bills  which  are  outstanding.      {Ibid.)    h 
the  buyer,  at  the  rcijucst  of  the  seller,  forbears  to  enforce  the  contract 
at  the  time  the  goods  ought  to  be  delivered,  but  afterwards  does  so,  the 
measure  of  damages  is  the  difference  l)etween  the  contract  price  and  tk 
market  price  when  the  buyer  so  enforces  the  contract,  f .  r.,  by  buying^ 
the  goods  in  the  market.     {OgU'  v.  Vane,  L.  R.  2  Q.  B.  275  ;  aff.  L.  B.» 
Q.  B.  272.     See  also  Tgnr  v.  liosedaU,  ^V.,  Iron  Co.,  L.  R.  8  Ex.  306.) 
If  a  ship   is  ordered  to  be  made,  or  is  left  for  repair,    and   not  de- 
livered at  the  agreed  time,  the  measure  of  damage  is  prim  a /arte  ih^ 
sum  which  would  have  been  earned  by  the  ship  in  the  ordinary  cooweof 
trade  since  the  period  when  it  should  have  been  delivered.    {Fletcher 
V.  Tayleitr,  17  C.  B.  21  ;  L.  J.  25  C.  P.  65  ;   Conj  v.  Thames  Jromrtnrki 
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deliveries  were  to  be  made  of  the  same  at  a  certain  rate  then  Against 
agreed  npon.  vendee 

5.  The  plaintiffs  made  deliveries  under  and  in  pursuance  of  accepting 

delivery. 

Co.y  L.  R.  3  Q.  B.  181.)  Sec  generally  on  the  question  as  to  the  measure 
of  damages,  Mbijiger,  <Jr.  v.  Anmtrongy  L.  R.  9  Q.  B.  473 ;  Vicars  v. 
WUlcockSy  2  Sm.  Lead.  Gas,,  7th  ed.,  534,  and  notes ;  Mayne  on  Damages, 
4th  edition. 

Dvty  of  the  vendee  to  accept  delivery.'] — If  the  purchaser  refuse  to   Purchaser 
accept  delivery  of  the  goods  when  made  according  to  the  terms  of  the   bound  to 
contract,  he  is  liable  in  an  action  for  damages.    In  order  to  charge  the  accept 
purchaser  where  a  tender  of  the  goods  is  necessary,  it  must  be  made  delivery. 
at  a  reasonable  time  and  place,  and  be  such  as  to  afford  him  opportunity 
of  examining  and  receiving  the  goods.    Thus,  a  tender  of  ai-ticles  in  a  What 
closed  cask  so  as  to  prevent  inspection,  or  at  the  defendant's  warehouse  at  tender  of 
a  late  hour  after  it  is  shut  up,  will  not  be  good,  though  in  the  latter  case,   the  goods  i» 
if  the  defendant  happens  to  be  there,  and  is  able  to  examine  and  receive  sufficient. 
them,  it  will  not  be  bad  merely  on  account  of  the  lateness  of  the  hour. 
{Ishenvood  v.  Whit  were,  10  M.  &  W.  767  ;  Start  ujf  v.  Macdonaid,  6  M. 
&.  Gr.  693.)      The  tender  must  not  be  of  a  larger  quantity  than  was  If  tender  of 
bought.    Thus,  if  the  buyer  give  a  limited  order  for  certain  specified   a  larger 
goods,  and  the  seller  sends  these  and  others  from  a  distant  place  in  quantity 
one  package  charged  at  a  lump  sum,  the  consignee  may  refuse  the  purchaser 
whole.     {Levy  v.   Onen,  8  E.  &  B.  675  ;  L.  J.  27  Q.  B.  Ill  ;  aff.  Ex.   may  refuse 
Ch.  1  E.  &  E.  9G9  ;  li.  J.  28  Q.  B.  319.)     Equally  where  a  joint  order  is   the  lot. 
given  for  several  articles  the  contract  is  entire,  and  the  purchaser  may 
refuse  to  accept  one  unless  the  others  are  delivered.     {Champion  v. 
SJwrt,   1  Camp.  63.)    Where  the  defendant  instructed  the  plaintiff  to 
buy  for  him  500  tons  of  sugar,  "  50  tons  more  or  less  of  no  moment  if   So  where  a 
you  are  enabled  to  get  a  suitable  vessel,"  and  the  plaintiff  bought  400   less  quan- 
tons,  it  was  held  that  the  defendant  was  not  bound  to  accept  the  400   tity  ten- 
tons.    {Inland  v.  Livingston,  L.  R.  5  Q.  B.  516,  Ex.  Ch.)     Where  goods   dered. 
are  sold  at  "  about "  a  certain  quantity,  "  more  or  less,"  the  latter  words 
are  intended  to  provide  for  only  a  small  excess.    {Cross  v.  £glin,  2  B. 
&,  Ad.  106  ;  JMacdonald  v.  Lonybottom,  1   E.  &  E.  977  ;  L.  J.  28  Q.  B. 
293,  and  also  29  Q.  B.  256.) 

When  time  is  of  the  essence  of  the  contract,  which,  in  the  absence 
of  special  agreement  to  that  effect,  is  seldom  the  case,  the  defendant 
need  not  accept  delivery  of  goods  tendered  after  the  time.    (See  Hoare 
v.  llennie,  5  H.  &  N.  19  ;  L.  J.  29  Ex.  73  ;  Coddington  v.  Paleologo,  L.  R.   Partial 
2  Ex.  193.)    The  general  rule,  however,  is  that  a  partial  breach  by  the   breach  of 
plaintiff  of  his  contract  to  deliver  does  not  justify  the  defendant  in  after-  contract  to 
wards  refusing  to  accept  {Jonassohn  v.  Young,  4  B.  &  S.  296 ;  L.  J.  32  Q.  B.    deliver 
386  ;  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  1 4) ;  but  where  the  sale  is  by  sample,   does  not 
and  the  bulk  tendered  does  not  correspond  with  the  sample,  the  purchaser  generally 
need  not  accept  ( Ileilbutt  v.  Hichson,  L.  R.  7  C.  P.  438, 451 ) ;  and  so  where  justify  a 
the  sale  is  an  executory  one  of  something  not  in  existence  at  the  time,   refusal  to 
and  to  be  made,  the  purchaser  may  refuse  to  receive,  or  ever  afterwards   receive, 
letnm  it  if  it  does  not  correspond  with  the  description  of  article  ordered.   When  it  is 

Frequently  a  tender  is  not  necessary,  as  where  nothing  was  said  on  the  pur- 
the  subject  in  the  contract.     It  is  then  the  purchaser's  duty  to  take   chaser's 
away  the  goods,  and  it  is  enough  that  the  vendor  is  ready  and  willing   duty  to 
to  deliver  to  him  when  required.      Again,  if  the  defendant  notifies  take  away 
his  intention  to  refuse,  and    forbids    the  plaintiff  to   deliver  goods  the  goods. 
ordered  to  be  made,  then  the  plaintiff  need  not  proceed  to  complete 
the  contract  on  his  part,  and  may  show  this  under  an  alleged  refusal 
to  accept,  although  the  goods  are  not  ready  for  deliveiy,  and  could 
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the  said  sale  on  various  dates  'according  to  the  defendant's  in- 
stnictions,  amounting  in  all  to  19,296^ lbs.,  and  the  same  were 
duly  accepted  and  paid  for  by  the  defendant. 

C.  On  the  5th  April,  1876,  lC,198jlbs.  of  the  yam  sold  on 
the  15th  September,  1875,  and  30,705jlbs  of  the  yam  sold 
on  the  17th  September,  1875,  remained  undelivered  by  the 
plaintifiPs  to  the  defendant. 

7.  On  the  same  date,  namely  the  5th  April,  1875,  a  fire 
occurred  at  the  defendant's  mill,  and  the  defendant  thea 
requested  the  plaintiffs  to  delay  for  an  unspecified  time  making 
deliveries  of  the  residue  of  the  yam,  and  to  hold  the  same  on 
his  account. 

8.  The  plaintiffs  accordingly  waited  for  a  considerable  period, 
and  held  the  residue  of  the  yarn  on  account  of  the  defendant, 
and  then  on  the  22nd  August,  1877,  gave  notice  to  the 
defendant  that  they  required  him  to  take  delivery  of  sach 
residue,  and  that  they  would  sell  the  same  against  him  if  he  did 
not  do  so. 

0.  The  plaintiffs  were  then  and  at  all  times  had  been  ready 
and  willing  to  make  deliveries  of  the  residue  of  the  yam  in 
accordance  \rith  the  teims  of  the  said  sales,  but  the  defendant 
neglected  and  refused  to  accept  delivery  of  such  i*esidue  as 
aforesaid. 

10.  The  plaintiffs  thereby  lost  the  profits  which  they  would 
have  made  upon  the  said  yam,  and  were  for  a  long  time  com- 
])elled  to  store  and  insm-e  the  same  at  great  expense,  and  also 
lost  the  price  which  they  Avould  have  received  from  the 
defendant  for  the  same,  mid  also  interest  thereon,  and  were 
otherwise  damnified. 


Effect  of 
a  sale  ''on 
arrival " 
or  "to 


arrive. 


»» 


not  be  delivered,  for  the  plaintiff  is  thereby  discharged  from  proceed- 
ing further.  iO>rt  v.  Amhergaic  Jlu'd,  Co..  17  Q.  B.  127,  144;  L.J. 
20  Q.  B.  460.)  A  sale  of  g(K)ds  "on  arrival,"  or  "to  arrive,"  in  a  par- 
ticular ship  is  a  contract  for  a  sale  of  goods  at  a  future  period,  subject 
to  the  double  condition  of  the  arrival  of  the  ship  and  the  goods  beii^r 
on  board  ;  but  it  is  not  a  wari*anty  by  the  seller  that  the  goods  will 
airive  {Jioyd  v.  Siffhin,  2  Camp.  32(5  ;  Smith  v.  Myert,  L.  R.  5  Q.  R 
429  ;  off.  L.  R.  7  Q.  B.  139)  ;  but  where  the  contract  is  for  the  sale  <rf 
goods  "  now  on  passage  and  expected  to  arrive  by,"  or  "  to  be  delivered 
on  the  safe  arrival  of,"  a  certain  ship,  it  is  conditional  on  the  arriTalof 
the  ship  only.  {Gorim-^n  v.  Perrin,  2  C.  B.  N.  S.  681  ;  L.  J,  27  C.  P. »; 
Jlalc  v.  Rawion,  4  C.  B.  N.  S.  85  ;  L.  J.  27  C.  P.  189.) 
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11.  Alternatively    the   plaintiflfe    state    as    follows: — The  The  claim 
original  contracts  for  sale  in  the  2nd  and  4th  paragraphs  P'**  *l*«^' 
mentioned,  and  also  the  substituted  contracts  hereinafter  men- 
tioned, were  from  time  to  time  by  mutual  consent  rescinded, 

and  other  contracts  substituted  in  lieu  thereof  for  the  residue  of 
the  yam  then  undelivered  under  the  said  contracts  of  sale  and 
Bach  sabstituted  contracts  respectively.  And  on  the  6th  April, 
1876,  the  defendant  was  under  such  substituted  contracts  bound 
to  accept  delivery  from  the  plaintiffs  upon  certain  dates,  which 
expired  before  the  22nd  August,  1876,  of  the  quantities  of  yam 
mentioned  in  the  6th  paragraph. 

12.  The  plaintiffs  then  withheld  delivery  of  the  same  at  the 
request  of  the  defendant,  in  accordance  with  the  ^Eicts  stated  in 
the  7th  and  8th  paragraphs,  and  the  defendant  neglected  and 
lefnsed  to  accept  delivery,  although  the  plaintiffs  were  always 
ready  and  willing  to  deliver  the  same,  and  the  plaintiffs 
w^e  thereby  danmified  as  stated  in  the  9th  and  10th  para- 
graphs. 

The  plaintiffs  claim  as  damages  £2,000. 


Statement  of  Defems  and  Counter-claim. 

1.  The  contract  in  the  2nd  paragraph  of  the  statement  of  Defenccr 
claim  mentioned  was  made  on  the  15th  of  September,  1875,  and 
thereby  the  defendant  agreed  to  purchase  from  the  plaintiffs, 
through  the  plaintiffs'  agents,  Messrs.  W.  &  R.  K.  L.,  50,000lbs. 

of  "  eighties  "  twist  combed  at  2«.  bd.  per  lb.,  the  delivery  to  be 
at  the  rate  of  8  ships  per  week. 

2.  The  contract  in  the  4th  paragraph  of  the  statement  of 
daim  mentioned  was  made  on  the  17th  of  September,  1875,  and 
thereby  the  defendant  through  the  same  agents  agreed  to  pur- 
chase from  the  plaintiffs  50,000  lbs.  of  hundreds  twist  combed 
at  3«.  l^d,  per  lb.,  to  be  delivered  at  the  rate  of  6  or  7  ships 
per  week. 

8.  The  rates  of  delivery  of  the  said  yams  were  as  the  plaintiffs 
weD  knew  most  important  terms,  and  were  of  the  essence  of  the 
said  contracts ;  and  the  defendant  in  his  business  arrangements 
relied  upon  the  deliveries  being  made  as  stipulated.  At  the  rates 
mentioned  in  the  said  contracts  the  delivery  of  the  eighties 
twist  combed  would  have  been  completed  by  the   11th  of 
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Febniary,  and  of  the  hundredB  twist  combed  by  the  SOth  of 
March,  1876. 

4.  The  plaintiffs  altogether  failed  to  deliver  the  said  yams  in 
accordance  with  the  said  contracts,  nor  did  they  make  delivmes 
according  to  the  defendant's  instructions  ;  on  the  contrary,  the 
deliveries  on  the  part  of  the  plaintiffs  were  so  irregular  both  in 
point  of  time  and  quantity  that  by  the  5th  of  April,  1876,  only 
38,801  Jibs,  of  the  eighties  had  been  delivered,  and  19,294ilb8. 
of  the  hundreds. 

5.  The  defendant  denies  the  allegation  contained  in  para- 
graph 7  of  the  plaintiffs'  statement  of  claim^  that  he  requested 
the  plaintiffs  to  delay  the  delivery  of  the  residue  of  the  yam  for 
an  imspccified  time. 

G.  The  i)laintiffs  were  not  willing  nor  ready  to  make 
deliveries  of  the  residue  of  the  said  yams  in  accordance  with  the 
terms  of  the  said  sales.  On  the  contrary,  the  plaintiff  failed  to 
'make  such  deliveries,  notwithstanding  numerous  oomplainfes 
made  by  the  defendant,  and  notice  by  him  to  the  plaintiffi  that 
their  default  in  delivery  compelled  the  defendant  to  make 
purchases  elsewhere. 

7.  The  defendant  denies  that  there  were  any  such  substituted 
contracts  as  stated  in  the  11th  paragraph  of  the  statement  of 
claim.  It  is  not  the  ^t  that  the  defendant  was  under  sach 
alleged  substituted  contract  bound  to  accept  delivery  from  the 
plaintiffs  upon  certain  dates  which  expired  before  the  22nd 
of  August,  187G,  or  at  all  of  any  quantities  of  yam  whatever. 

8.  The  defendant  denies  that  the  plaintiffs  withheld  delivery 
at  the  defendant's  request,  as  allied  in  the  12th  paragraph  of 
the  statement  of  claim. 

And  by  way  of  counter-claim — 

1.  The  defendant  repeats  the  statements  contained  in  die 
1st,  2nd,  3rd,  4th,  and  6th  paragraphs  of  the  above  state- 
ment of  defence. 

2.  Owing  to  the  irregularities  in  delivery,  and  the  deficiencies 
in  quantity  of  the  yam  supplied  by  the  plaintiffs,  the  defendant 
sustained  great  loss,  as  it  prevented  his  mill  from  fully  working. 

3.  Moreover,  the  defendant  was  by  the  plaintiffs'  said 
defaults  compelled,  as  the  plaintiffs  knew,  to  purchase  and  did 
purchase  large  amounts  of  cotton  yam  from  other  spiimerB  in 
order  to  keep  his  machinery  and  hands  employed. 
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4.  The  yam  as  supplied  by  the  plaintiffs  was  of  such  inferior  Against 

quality,  and  so  irregular  in  length,  that  the  thread  made  from  it  J^^^^ 

was  unmarketable,  and  serious  loss  has  thereby  accrued  to  the  accepting 

defendant.  <l«"^"7- 

The  defendant  claims  by  way  of  set-off  and  counter-claim  Coanter- 

£1500  damages.  '^^"• 


Reply  and  Defence  to  Counler-cJaim, 

1.  The  plaintiffs  join  issue  with  the  defendant  upon  the  3rd,  Reply. 
4th,  5th,   Gth,   7th,  and  8th    paragraphs  of  his  statement 

of  defence,  except  in  so  far  as  the  same  admit  the  case  of 
the  plaintiffs. 

2.  As  to  both  defence  and  counter-claim,  the  plaintiffs  state 
that  if  they  did  not  deliver  the  said  yarns  or  any  of  them 
according  to  the  terms  of  their  said  contracts,  but  they  ^\ithheld 
delivery  at  the  request  of  the  defendant. 

3.  Alternatively  the  plaintiffs  further  state  that  if  they  did 
commit  any  breaches  of  the  said  contracts  in  respect  of  the 
delivery  of  the  said  yams,  the  same,  with  knowledge  of  the 
premises,  were  waived  by  the  defendant. 

4.  The  plaintiffs  do  not  admit  that  the  defendant  sustained 
the  losses  mentioned  in  the  2nd  and  3rd  paragraphs  of  the 
counter-claim,  or  that  if  such  losses  were  sustained  the  same 
arose  through  any  default  of  the  plaintiflfe. 

6.  The  yam  suppUed  by  the  plaintiffe  was  not  of  inferior 
quality  or  irregular  in  length,  nor  did  the  defendant  sustain  any 
loss  thereby. 

6.  If  any  yam  so  supplied  was  inferior  or  irregular  as  afore- 
said, the  defendant,  with  knowledge  of  the  premises,  waived  any 
daim  or  right  of  action  in  respect  thereof. 

7.  The  plaintiffs  deny  the  facts  stated  in  the  residue  of 
the  counter-claim,  except  in  so  far  as  they  are  hereinbefore 
admitted. 


Eejainder, 

The  defendant  joins  issue  upon  the  plaintiffs'  reply  and  Rejoinder. 
defence  to  counter-claim. 
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Aclmi  against  Vendee  for  noi  ac^ting  Delivery. 

1.  The  plaintiff  is  a  wholesale  oil  merchant  carrying  on  Iwffl- 

ness  at  No.  — , Street,  in  the  citj  of  London,  and  the 

defendant  is  a  retail  oilman  carrj-ing  on  his  business  at  No.  — , 
Street,  in  the  said  city. 

2.  On  the  1st  of  Januaiy,  1877,  the  plaintiff  sold  to  the 

defendant tons  of  oil  at  £30,  on  the  terms  that  half  of 

the  said  oil  should  be  delivered  to  the  defendant  on  the  15th 
of  January  aforesaid,  and  the  other  half  on  the  1st  of  February, 
1877,  and  that  the  defendant  should  accept  such  deliveries  and 
should  pay  for  the  quantities  so  agreed  to  be  delivered  on  tJie 
foregoing  dates  respectively,  on  delivery  of  each  as  aforesaidt 
after  deducting  £1  105.  per  cent,  discount. 

3.  The  plaintiff  on  the  said  15th  of  January  tendered  half 
of  the  said  oil  for  delivery  to  the  defendant,  but  the  defendant 
refused  to  accept  such  delivery. 

4.  The  defendant  before  the  said  1st  of  Febntaiy  wrote  to 
the  plaintiff  informing  him  that  he  would  not  accept  delivery 
of  the  other  half  of  the  said  oil. 

5.  The  plaintiff  on  the  18th  of  March,  1877,  sold  the  said 
oil  to  another  person  at  £25  per  ton,  which  was  the  highest 
price  he  could  procure. 

The  plaintiff  claims  £470  damages. 


Against 
vendee 
for  not 
accepting, 
and  for 
charges  in- 
cident to 
the  transit. 


Action  for  7iot  accepting  Goods  ayid  for  Freight  and  Denmrrage 
incurred  in  their  Transit  and  Delivery, 

1.  The  plaintiff  is  a  merchant  in  London.  The  defendants 
are  a  joint-stock  company  with  their  head  office  at  S. 

2.  On  or  about  the  6th  of  May,  1875,  the  defendants  con- 
tracted to  buy  from  the  plaintiff  about  800  tons  of  old  double- 
headed  iron  rails  off  the  S.  E.  Ry.,  at  the  price  of  £4  11«.  per 
ton,  to  be  delivered  by  the  plaintiff  alongside  the  S.  Bail  Mill 
Co.'s  wharf  at  S.,  to  be  shipped  by  the  plaintiff  as  &st  as  suitable 
freight  could  be  obtained,  payment  to  be  in  net  cash  on  de- 
livery of  each  cargo,  railway  company's  weight  to  be  given  and 
taken. 

3.  The  plaintiff  subsequently  shipped  under  the  said  oontract 
130  tons  of  the  said  rails  by  the  ''  William,"  which  arrived  at 
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8.,  on  or  about  the  29th  of  June,  1875,  with  the  same  on  Claim  for 
board,  and  the  plaintiff  was  ready  to  deliver  the  goods  to  the  l^gdelTTOry 
defendants,  and  did  all  things  on  his  part  to  l)e  done  to  entitle  ^^^  for 
him  to  have  the  goods  accepted  and  paid  for  according  to  the  charges. 
said  contract,  but  the  defendants  refused  to  take  delivery  of  or 
to  pay  for  the  goods. 

4-  The  plaintiff  also  in  accordance  with  the  said  contract 
shipped  the  remainder  of  the  said  rails,  amounting  to  170  tons, 
by  the  "  Margaret,"  and  was  at  all  times  ready  and  willing  to 
perfonn  the  said  contract,  but  the  defendants  refused  to  take 
delirery  of  the  said  last-mentioned  goods  or  to  pay  for  the 
SBUie,  and  repudiated  the  said  contract,  and  wrongfully  and 
improperly  exonerated  and  discharged  the  plaintiff  from  per- 
forming the  said  contract. 

6.  In  consequence  of  the  said  breaches  by  the  defendants  of 
their  contract,  the  plaintiff  was  compelled  to  resell  the  whole  of 
the  said  goods  at  a  loss  of  £100  15^. 

6.  The  plaintiff  also  by  reason  of  the  defendants'  breach  of 
the  said  contract  and  refusal  to  take  delivery  of  the  goods, 
became  liable  to  pay  and  has  paid  to  the  master  of  the 
**  William "  the  sum  of  £48  for  demurrage  of  the  said  vessel 
at  8.9  and  for  towage. 

7.  The  defendants  have  been  furnished  with  particulars  of 
the  plaintiff's  claim. 

The  plaintiff  claims  £250  damages. 

Action  far  refimng  to  accept  Goods  and  not  submitting  Dilute 

to  Arbitration  as  agreed. 

1.  The  plaintiffs  are  rice  millers  carrying  on  business  at  Claim  for 
Lane,  in  the  city  of  London.  \!^^  ^j?p*- 

2.  The  defendants  are  merchants  carr^'ing  on  business  at  very,  and 
Street,  in  the  city  of  London.  ^^^^J^f  ^ 

8.  On  October  4th,  1875,  the  plaintiffs  by  their  brokers  arbitration. 
Uaasrs.  F.  &  Co.  agreed  to  sell  to  the  defendants,  and  the 
defendants  agreed  to  buy  and  accept  from  the  plaintiffs,  500 

bags  of  cleaned  broken  rice  or  ''  smalls  '*  as  per  sample,  at 
8*.  8rf.  per  cwt.,  to  be  loaded  into  2  cwt.  bags  and  delivered 
free  alongside,  the  sellers  to  give  written  notice  of  the  rice 
being  ready  for  shipment,  the  buyers  to  have  the  option  of 
inqwciing  and  sampling  the  rice  either  at  the  mills  or  in  the 
ligfaterB,  and  in  defonlt  of  such  inspection  or  sampling  by  the 
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COaim  for  bujerB,  the  plaintiff's  Bhipping  aample  to  be  accepted  as  repre- 
ing  diO^  seuting  the  bulk,  and  to  be  sent  if  practicable  bdfore  ahipment 
^^Tfjuid  of  the  rice.  Any  dispute  arising  on  the  said  contract  to  be 
JI^J*^  settled  by  arbitration  of  two  sworn  brokers  in  the  usual  wiy, 
arintration.  payment  to  be  in  one  month,  or,  if  goods  prerioualj  delivered, 
cash  against  mate's  receipt. 

4.  The  plaintiffii  delivered  the  said  goods  tree  alongside  and 
gave  written  notices  of  the  said  rice  being  ready  for  sfaipmeiit, 
and  all  conditions  were  ftdfilled  and  all  things  happened  and 
all  times  elapsed  necessary  to  entitle  the  plaintiffs  to  a  par&nn- 
ance  by  the  defendants  of  the  said  agreement  on  their  part 

5.  The  defendants  refused  to  accept  and  pay  for  the  sud 
rice  or  any  part  thereof,  and  although  this  breach  bj  the 
defendants  of  their  contract  was  the  subject  of  a  diapnte  windi 
arose  on  the  said  contract,  the  defendants  haTe  reftised  to  haTe 
it  settled  by  arbitration  as  agreed. 

The  plaintifb  claim  £120  for  damages. 

Action  for  not  accepting  Delivery. 
Another  1.  On  or  about  the of ,  1877,  the  plaintifis  agreed 

not  aooept-  ^  ^^^  ^  ^^^  defendants,  and  the  defendants  agreed  to  boy  of 
ingdeli-  the  plaintiffs,  about  250  tons  of  cane-si^ar  guaranteed  hk 
^^^'  average  quality  of  the  season,  to  be  shipped  to  Loudon  between 

the  Ist  of  April  and  30th  June,  1877,  both  days  inclosive,  per 
ship  or  ships  via  Cape,  from  a  port  or  ports  on  the  Madias 
Coast,  ships'  names,  unless  given  above,  to  be  declared  within 
two  months  from  date  and  bill  of  lading,  to  be  landed  by  the 
sellers  on  the  consolidated  rate  at  one  of  the  customary  docks 
or  wharves  at  their  option,  and  to  be  taken  by  the  bnyerB  cm 
the  usual  London  public  sale  terms  and  conditions  at  i(^. 
per  cwt.,  but  washed  (if  any)  at  Ws,  per  cwt.,  the  jntmipt  to 
date  two  months  from  final  day  of  weighing. 

2.  The  sugar  was  duly  shipped  and  the  ships'  names  declared 
in  pursuance  of  the  said  contract,  and  all  conditions  were  fel- 
fiUed,  and  all  things  happened  and  were  done,  and  all  timeB 
elapsed  necessary  to  entitle  the  plaintiflfe  to  have  the  said  con- 
tract performed  by  the  defendants  on  their  part. 

3.  The  defendants  refused  to  accept  or  pay  for  the  said  sugar, 
whereby  the  plaintiffs  lost  the  profits  they  would  have  derived 
from  the  performance  of  the  said  contract,  and  were  compdhd 
to  sell  and  did  sell  the  said  sugar  at  a  price  much  less  than  the 
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<:oiitract  price,  and  incurred  expenses  in  keeping  the  said  sugar  ^^^  'or 
and  endeavouring  to  procure  the  performance  by  the  defendants  i^g  ^^n. 
of  their  contract.  ^^'I- 

The  plaintiflfs  claim  : — 

Action  for  not  accepUiig  Delivery  of  Part  and  for  Price  of  Part 

accepted. 

1.  The  plaintiff  is  a  timber  merchant  residing  at,  &c.    The  Claim  for 
defendant  is  a  tanner,  &c.  g^u'^Ld, 

2.  In  the  month  of  August,  1877,  it  was  agreed  by  and  and  da- 
Ixjtween  the  plaintiff  and  the  defendant  that  the  plaintiff  should  ^^^^t. 
sell  to  the  defendant,  and  the  defendant  buy  of  the  plaintiff,  ing  other 
50  tons  of  bark  at  £7  Is,  (jd.  per  ton,  subject  to  the  defen-  ^ 
dant's  examination  of  the  said  bark,  and  it  was  stipulated 

that  the  plaintiff  should  chop  up  the  said  bark,  that  the 
defendant  should  send  bags  for  packing,  and  that  the  plaintiff 

should  deliver  the  same  packed  at railway  station. 

:3.  The  defendant  examined  the  said  bark  in  bulk,  and  ratified 
and  confirmed  the  said  contract  after  the  said  examination. 

4.  The  plaintiff  made  a  part  delivery  of  the  said  bark  to  the 
defendant  under  the  said  contract,  that  is  to  say,  he  delivered 
about  11  tons  thereof,  which  the  defendant  accepted  and 
retained.  The  price  of  the  said  goods  so  sold  and  delivered 
amounts  to  £85,  which  is  unpaid. 

5.  The  plaintiff  has  always  been  ready  and  willing  to  carry 
out  and  complete  the  said  contract,  and  a  reasonable  time  for 
the  completion  thereof  elapsed  before  this  action. 

6.  The  defendant  has  omitted  and  refused  to  send  bags  for 
packing  the  remainder  of  the  said  bark,  and  the  defendant  has 
absolutely  refused  to  accept  the  remainder  of  the  said  bark  or 
to  carry  out  or  complete  the  said  contract,  or  any  longer  to  be 
bound  thereby. 

7.  By  means  of  the  premises  the  plaintiff  has  not  only  lost 
the  benefit  of  the  said  bargain  and  the  price  of  the  said  goods  so 
delivered,  but  has  been  put  to  considerable  expenses  in  preserv- 
ing the  said  bark  from  the  weather,  and  in  taking  care  of  the 
same,  and  in  erecting  huts  for  the  purpose  of  chopping  the  same. 

The  plaintiff  claims  : — 

(1.)  £85,  the  price  of  the  bark  received  by  the  defendant. 
(2.)  £200  damages  for  the  defendant's  breach  of  his  con- 
tract to  receive  the  residue. 

K  N  2 


irtin^jL  -  i7::-^.:t!-i.  ±ini.r^.  frr^ifffn*r.  imi  ''**'Tr"r  »  »i 

-u*.iil:#    *  £.V.:   i.^.  r;rf.^  ^2:,^  'jry.  .irfc&ias:  dsi3i  £i^«^  :be 

-tuinr.if  1  ':iZ    f  -^^ihan-z";  ^  kx  =>.>ci^  ^.4sl  dhe  aad  ci£tr 
Tr.:»a   las  mc  j^  •iij.ir'rfi    f--r  £r31  i:irf.  <rf_  aod  peotiae! 

:.  <>i  :ht:  I4di  •:rf  Aagcst,  1^77.  ihie  defendant  pui  to  d^ 
nia.ncif  £.'*♦>.  part  vf  :he  ssud  £3»>>.  Uit  the  remamm^:  ^^>  '> 

.>><7.VMf^»'  of  [M^^nr^. 

IW«Tur»s  or  ^  yr-,^  .i^f^n-Lin:  safs  chat  h*r  w^  indaced  to  porchaak 
:h«:  -s;!:.:  r.fi:r::r«».  'rriLTavin:^?,  and  c-arvin;:rs  at  apieed  prices  hj 
:ho  ^vA  •  f  zt.^  f  iamtiff,  who  falsely  and  frandulentlj  repn:- 
^m'.'A  :■■  *.h'-  d':rf^  ndan:  that  divers  of  the  same  were  originai 
paintfritr?  hj  r^rta.n  ♦irmin^rnt  masters,  aud  were  of  a  highralne, 
and  that  the  pn<.>:S  «:hanr».f  1  hj  the  plaintiff  to  the  defendant 
for  tho  f?ame  w».re  consider rably  below  their  value. 

'J.  The  said  pictures  were  not  orijpnal  paintings  bv  eminent 
masters  and  of  high  value  as  represented,  and  the  prices  chargi-J 
were  not  below  but  were  considerablj  above  their  value,  as  the 
plaintiff  at  the  time  of  making  the  said  representations  well 
knew. 

3.  Tlie  said  pictures,  engravings,  and  carvings  were  of  no 
vahjo  to  the  defendant,  and  npon  discovering  their  worthless 
chanu^ter  he  at  once  returned  them  to  the  plaintiff. 

4.  The  defendant  denies,  as  alleged  in  the  2nd  paragraph  of 
the  «tot<jment  of  claim,  that  he  promised  to  pay  the  plaintiif 
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£300  or  any  other  sum  on  the  5th  of  August,  or  at  any  other 
time. 

Action  for  the  Price  of  Gooda  sold  mid  delivered. 

1.  The  plaintiff  is  a  ship  broker  carrying  on  business  at ,  Claim  for 

in  the  city  of  London.  ^,,t'' 

2.  The  defendants  are  the  0.  E.  Rail.  Co.,  whose  offices  are  at  vered. 
L.  Street  in  the  said  city. 

3.  In  the  month  of  February,  1877,  the  plaintiff  sold  and 
delivered  to  the  defendants,  and  they  bought  and  received  from 
him,  a  quantity  of  ice,  and  the  plaintiff  in  connection  therewith 
made  certain  disbursements  on  the  defendants'  behalf  at  their 
request.  The  full  particulars  of  the  plaintiff's  claim  are  in- 
dorsed on  the  writ  of  summons  herein. 

4.  All  conditions  were  fulfilled,  all  things  happened,  and  all 
times  elapsed  to  entitle  the  plaintiff  to  be  paid  the  amount  of 
his  claim,  yet  the  defendants  have  not  paid  the  plaintiff  the 
jaame  or  any  part  thereof. 

The  plaintiff  claims  £220. 

Statement  of  Defence  and  Counter-claim. 

The  defendants  admit  the  plaintiff  is  entitled  to  credit 
in  account  for  the  sum  of  £220  for  ice  supplied  as  per  particu- 
lars indorsed  on  the  writ,  subject  however  to  the  set-off'  and 
-counter-claim  hereinafter  referred  to. 

And  by  way  of  set-off  and  counter-claim  the  defendants  say  :  CJountcr- 

1.  That  the  said  ice  in  the  said  indorsement  mentioned,  in  ^     * 
respect  of  which  the  said  smn  of  £220  is  admitted  to  be  due,  plaintiff  to 
was  supplied  by  the  plaintiff  to  the  defendants  under  a  certain  deUver  in 
written  contract,  whereby  it  was  among  other  things  provided  ^^j^^ 
tliat  the  plaintiff  should  sell  to  the  defendants  250  tons  of  fresh 

water  ice  delivered  at  G.  between  the  30th  of  January  and  the  10th 

February,  1877,  at  the  price  of per  ton,  and  it  was  by  the 

said  contract  provided  that  in  default  of  the  ice  being  supplied 
according  to  the  terms  of  the  said  contract,  the  defendants 
should  be  at  liberty  to  procure  the  quantity  contracted  for  else- 
where, and  to  charge  the  excess  of  price,  if  any,  to  the  plaintiff, 
and  that  the  plaintiff  should  pay  the  same  to  the  defendants  on 
demand,  or  allow  the  same  to  be  set  off  against  any  money  due 
io  the  plaintiff  under  the  said  contract. 

2.  The  plaintiff  did  not  supply  the  said  ice  in  accordance 


550 


8AU  OF  GOOML 


Oounter- 
claim  to 
actum  for 
price  of 
goods  idd 
and  deli- 
Tend. 


Eeply. 


Olftlm  for 
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with  the  terms  of  the  said  oontract,  bnt  failed  so  to  do,  and 
only  su])plicd  a  part  thereof,  that  is  to  say  about  65  tons,  and 
the  defendants  were  compelled  to  procure  and  did  procure  the 
residue  thereof,  that  is  to  say,  185  tons,  at  an  excees  of  price, 
amounting  in  all  to  the  sum  of  £189,  and  the  said  snm  of  £189 
became  due  and  owing  from  the  plaintiff  to  the  defendants  in 
accordance  with  the  conditions  of  the  said  contract. 

8.  In  the  alternative  the  defendants  will  claim  the  said  amoont 
of  £189,  as  damages  for  the  breach  by  the  plaintiff  of  the  said 
contract  made  with  the  defendants  for  the  supply  of  ice. 

4.  On  a  true  statement  of  account  between  the  plaintiff  and 

the  defendants  there  is  due  from  the  defendanta  to  the  plaintiff 

a  balance  of  £33,  which  sum  the  defendants  bring  into  Goort^ 

and  say  that  the  same  is  sufficient  to  satisfy  Uie  plaintilTs 

claim  herein. 

Rephj. 

1.  The  plaintiff  joins  issue  on  the  defendanta*  atatement  of 
defence,  save  so  far  as  any  allegations  in  the  statement  of  claim 
are  admitted  thereby. 

2.  As  to  the  allegations  in  paragraph  2  of  the  counter-claim, 
the  plaintiff  admits  that  he  did  not  deliver  the  said  185  tons 
of  ice  pursuant  to  the  said  agreement,  but  his  failure  to  do  »c> 
was  only  a  failure  in  point  of  time,  as  he  completed  the  deUveir 
of  the  whole  of  the  said  185  tons  after  the  said  time,  and  the 
defendants  with  full  knowledge  of  all  the  facts  accepted  the 
same,  and  waived  the  stipulation  with  regard  to  time  in  thi^ 
said  agreement. 

Action  for  Goods  sold  suJrjec.t  to  Approval  of  DefendanL 

1.  The  plaintiff  is  a ,  &c.    The  defendant  is,  &c. 

2.  On  the  8th  of  August,  1876,  the  plaintiff  sold  to  the 

defendant,  and  the  defendant  bought  of  the  plaintiff^ 

hogsheads  of  sugar,  at  £ per  hogshead,  and  on  the  follow- 
ing terms  as  to  delivery  of  and  payment  for  the  same,  via,,  that 
the  plaintiff  should  deliver  the  said  goods  within  one  week  from 
the  said  8th  of  August,  and  tliat  if  the  defendant  did  not  within 
three  days  from  such  delivery  disapprove  thereof,  he  should  be 
held  to  have  approved  of  them,  and  should  in  that  case  pay  io 
ready  money  for  the  same  on  the  day  on  which  he  should  be  m 
held  to  have  approved  of  the  same ;  but  if  he  should  within  the 
time  aforesaid,  viz.,  within  three  days  from  deliveiy,  disajqarove 
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of  such  goods,  he  should  within  a  reasonable  time  redeliver  the  Claim  for 
same  to  the  plaintiff.  pJ^"^,^. 

8.  The  plaintiff  delivered  the  said  goods  to  the  defendant 
within  a  week  from  the  said  8th  of  August. 

4.  The  defendant  did  not  disapprove  of  the  said  goods  within 
three  days  of  such  delivery,  nor  has  he  within  a  reasonable  time 
or  at  all  redeUvered  the  same  to  the  plamtiff. 

5.  The  defendant  has  not  paid  for  the  said  goods. 
The  plaintiff  claims  £1174,  the  price  of  the  said  goods. 

Defence  to  Action  far  Prm  of  Boiler,  that  it  tvas  not  fit  for 
Purjwse  for  which  Plaintiff  knew  it  was  intetided,  and 
Cmmter-claim  on  Warranty, 

1.  The  boiler  for  the  price  of  which  this  action  is  brought  AstAte- 
was  supplied  by  the  plaintiff  to  the  defendants  for  the  purpose,  defence 
as  the  plaintiff  well  knew,  of  generating  and  supplying  steam  to  setting  out 
an  engine  used  by  the  defendants  in  the  working  of  their  gold  were* 
colliery,  and  was  represented  by  the  plaintiff  to  be  capable  of  worthless, 
working  up  to  a  pressure  of  100  lbs. 

2.  The  said  boiler  was  not  reasonably  fit  or  proper  for  the 
purpose  in  the  1st  paragraph  mentioned,  but  was  of  insufficient 
strength,  and  was  of  defective  and  improper  make  and  construc- 
tion, and  was  not  capable  of  working  up  to  a  pressure  of 
100  lbs.,  and  in  consequence  thereof,  soon  after  it  was  supplied 
to  the  defendants,  and  whilst  it  was  being  used  in  endeavouring 
to  carry  out  the  said  purpose  in  the  Ist  paragraph  mentioned, 
the  said  boiler  exploded  and  became  and  was  utterly  worthless  ; 
and  the  consideration  for  the  price  of  the  said  boiler  totally 
failed. 

By  way  of  set  off  and  counter-claim  the  defendants  say  as 
follows  : — 

3.  The  plaintiff  by  warranting  the  boiler  to  be  reasonably  fit  Counter- 
and  proi)er  to  be  used  for  the  purpose  mentioned  in  the  1st  ^^™' 
paragraph  of  the  statement  of  defence,  and  by  representing  that 

the  said  boiler  was  capable  of  working  up  to  a  pressure  of 
100 lbs.,  sold  the  same  to  the  defendants  to  be  used  for  the  pur- 
pose aforesaid. 

4.  The  defendants  repeat  the  allegations  contained  in  the  2nd 
paragi*aph  of  the  statement  of  defence,  and  say  that  the  said 
explosion  of  the  said  boiler  damaged  their  premises,  works,  and 
machinery,  and  they  have  been  put  to  expense  in  repairs  and 


to 


"Cb^nrke.  aod  for  nmiT  dsrs  vcfe  pRfcniied  frum  and  debjed 

"^     in  w«:;rkm^  :be  s&id  o^tikir,  and  Vjei  the  profits  thereof  dnring 

f»*«  «*,       ihai  fjeriod. 

^^  Hie  defend&nLg  claim  : — 

(1.1  £?(.«>  damases  in  respect  of  the  nutteis  stated  in  this 
set-<>5  and  Ci>iinter-ckim. 

it,-.  If  the  defeodanLs  should  be  heid  liable  lor  the  price  of 

the  add  boiler,  then  ther  claim  £1^0  for  the  pUmtiirs 

l/reach  of  warrantr. 

B^ply.  1 .  The  plaintiff  joins  isae  with  the  defendants  np^m  their 

statement  of  defence. 

'1.  As  t4^»  the  defendants'  set-off  and  o^unter-claim  the  pfain- 
tiff  denies  that  he  made  any  sach  warrantr  or  representation  as 
is  aDeged  in  the  :5rd  paragraph  of  the  defendants'  sutement  tK 
defence  and  counter-claim,  or  that  he  sold  the  said  boiler  to  be 
used  for  the  purpose  therein  alleged- 

The  plaintiff  does  not  admit  the  4th  paragraph  of  the  defence 
and  coonter-clainL 

Staif-mfniof  iMfrnrf  \o  s^perialhj  indon^rd  Writ  for  Gooth  ^Idand 
deUcerf'tJ,  fhat  the  Goods  icere  sold  on  an  unexpired  Credit. 

Defence  of         1 .  The  defendant  admits  that  he  did  purchase  certain  goi.»ds 

*?rw?crerlit  *''*  ^^^'  P^^^^^^^  ^  indorsed  on  the  writ.     He  als<j  admits  that, 

to  claim  for  subjcct  to  the  allegation  in  die  3rd  paragraph  of  this  statement 

^^^  of  defence,  the  price  of  the  said  goods  when  due  would  be  £^tl. 

2.  The  defendant  says  that  he  is  not  iV)\\  indebted  to  the 

plaintiff  in  any  sum  whatever,  Ixxause,  when  the  said  goods 

were  sold  to  him,  they  were  sold  on  the  terms  that  they  wea* 

not  to  be  j^id  for  till  the  defendant's  pay-<lay  in  the  month  of 

April,  1878,  that  is  to  say,  on  the  8th  day  of  April,  1878,  and 

the  defendant  further  says  that  the  said  day  airived  at  the  a^m- 

mencement  of  this  action. 

?K  The  defendant  also  says  that  the  said  goods  were  sold  on 
the  tenns  that  if  the  defendant  sIk^uM  pay  for  the  same  on  and 
not  later  than  the  said  8th  day  of  April,  1878,  he  should  k 
allowed  a  discomit  of  £2  10^.  ix?r  cent,  on  the  said  smu  of 
£8G.  Wherefore  the  defendant  says  that  mitil  after  that  day, 
the  sum,  if  any,  due  from  the  defendant  to  the  plaintiff  would 
be  £84,  and  not  £86. 
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Action  against  Seller  for  not  delivering. 

1.  The  plamtiif  is  a  baker  carrying  on  bnsiness  at  .  Claim 

The  defendant  is  a  miller  carrying  on  business  at .  ^ndor  for 

2.  The  plaintiff  and  defendant  for  several  months  pre^-iously  not  deliver- 
to  September,  1876,  had  business  transactions  together  in  the  ^^iiS" 
way  of  their  trade,  and  in  the  month  of  September,  1876,  a  contract. 
contract  was  entered  into  between  the  plaintiff  and  the  de- 
fendant by  correspondence    and   entries  in   contract   books, 
according  to  the  custom  of  the   trade  between  millers  and 
bakers,  whereby  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  the  defendant  would  supply  to  the  plaintiff, 

when  and  as  required  by  the  latter,  100  sacks  of  flour,  known 

as ,  at  the  price  of  54«.  per  sack,  upon  the  same  terms  as 

they  had  hitherto  transacted  business,  and  the  defendant,  at 
the  request  of  the  plaintiff,  from  time  to  time  made  and  sup- 
plied to  the  plaintiff,  under  and  pursuant  to  the  said  contract, 
35  sacks  of  the  said  flour,  and  the  plaintiff  paid  for  the  same 
upon  the  terms  aforesaid. 

3.  In  or  about  the  month  of  January,  1877,  the  plaintitt' 
required  the  defendant  to  deliver  the  remainder  of  the  said 
100  sacks  of  flour,  or  so  much  thereof  as  he  could  then  deliver, 
which  the  defendant  revised  to  do,  and  the  plaiiitiff  again 
and  subsequently  thereto  recjuired  the  defendant  to  deliver  the 
remainder  of  the  said  100  sacks  of  flour,  and  offered  to  and 
tendered  him  the  money  for  the  same  at  the  contract  price,  and 
lequiied  the  defendant  to  forthwith  deliver  the  same,  but  the 
defendant  refused  to  deliver  the  same. 

4.  In  consequence  of  the  premises,  the  plaintiff  was  obliged, 
to  enable  him  to  carry  on  his  business,  to  purchase  other  flour 
in  lieu  thereof  at  much  higher  pric^j  and  also  incurred  ex- 
penses in  travelling  and  othenvise  in  seeking  for,  obtaining,  and 
purchasing  other  flour  from  vai-ious  other  millers  at  such  in- 
creased prices,  and  was  otherwise  injured  and  damnified  by 
reason  of  the  defendant's  non-ftilfilment  of  his  said  contract. 

The  plaintiff  claims  £100  damages. 

Statement  of  Defence. 

1.  The  defendant  denies  that  he  made  with  the  plaintiff  the  Defence. 
contract  set  out  in  the  2nd  paragraph  of  the  statement  of 
claim,  or  any  other  contract. 
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Defence  to  2.  The  defendant  will  atao,  if  necemaxj^  contend  that  the 
not  deli^^r-  ^^^  Contract,  if  made  (which  he  deniea),  is  not  binding  in  law, 
ing.  because  not  evidenced  by  writing  aa  required  by  the  Statntc  of 

Statute  of    Frauds. 

8.  After  the  making  of  the  alleged  contract/and  before  any 
Beciauon     breach  thereof,  it  was  agreed  by  and  between  the  plaintiff  and 
by  consent   ^^q  defendant  that  the  said  contract  should  be  waived,  aban- 
doned and  rescinded,  and  they  then  waived,  abandoned*  and 
rescinded  the  same  accordingly. 

4.  The  plaintiff  did  not  require  delivery  within  a  reasonable 
time  after  the  making  of  the  said  alleged  contract  of  the  said 
flour,  the  non-delivery  of  which  is  complained  of. 

5.  The  defendant  denies  the  all^ations  contained  in  the  4th 
paragraph  of  the  statement  of  claim. 

Aywther  Form  of  Staiemmi  for  not  deUvermg. 

Another  1 .  The  defendant  bargained  and  sold  to  the  plaintiff,  and  the 

^JjJJf  '**''      plaintiff  bought  from  the  defendant,  600  qnarters  of  i^t  beans 

delivery,      at  225.  9^/.  per  quarter,  to  be  delivered  by  the  defendant  to  the 

plaintiff,  and  to  Ix;  paid  for  by  the  plaintiff's  acceptance  at  two 

months. 

2.  The  plaintiff  paid  for  the  said  goods  by  his  acceptance, 
and  all  conditions  were  performed  and  all  things  happened 
and  all  times  elaj)sed  to  entitle  the  plaintiff  to  the  delivery  of 
the  64iid  goods  as  aforesaid. 

8.  The  defendant  did  not  deliver  the  said  goods  to  the 
plaintiff. 

4.  By  ivason  thereof  the  plaintiff  has  been  deprived  of  the 
said  g(K)d8  and  their  value,  and  of  the  profits  which  would  have 
accrued  to  him  from  the  delivery  of  the  same. 
The  i^laintiff  claims  : — 

Statement  of  Defence, 
Defence.  1.  The  defendant  docs  not  admit  that  the  terras  of  the  con- 

tract between  the  plaintiff  and  the  defendant  are   correctly 
stated  in  the  Ist  paragraph  of  the  statement  of  claim. 

2.  The  defendant  says  that  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should  pur- 
chase and  accept  from  the  defendant,  and  that  the  defendant 
should  sell  and  deliver  to  the  plaintiff,  about  600  quarters  of 
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split  beans,  then  lying  at  the  warehouse  of  Messrs.  V.  at  D ,  I>efence  to 

at  the  price  of  22s.  dd.  a  quarter,  and  that  delivery  of  the  said  ^^^  ^^ 
beans  should  be  made  by  handing  to  the  plaintiff  delivery-  delivery  of 
orders  on  the  said  Messrs.  V.  for  the  said  beans  in  return  for  ^ 
the  plaintiff's  acceptance  for  the  price  of  the  same. 

8.  The  defendant  accordingly  handed  to  the  plaintiff  deli- 
very-orders on  the  said  Messrs.  V.  for  the  said  beans  in  return 
for  the  plaintiff's  acceptance  for  the  price  thereof,  and  all  things 
were  done  and  performed  by  the  defendant  on  his  part  to  enable 
the  plaintiff'  to  obtain  delivery  of  the  said  beans  from  the  said 
Messrs.  V.,  and  the  defendant  in  all  respects  performed  his 
contract  with  the  plaintiff  with  respect  to  the  said  beans. 

4.  In  answer  to  the  2nd  and  8rd  paragraphs  of  the  statement 
of  claim,  the  defendant  says  that  he  delivered  the  said  beans  to 
the  plaintiff  according  to  the  true  intent  and  meaning  of  his 
contract  in  that  behalf.  If  the  plaintiff  has  failed  to  obtain 
possession  of  the  said  beans,  the  defendant  says  that  such 
fiulore  was  caused  by  the  default  and  neglect  of  the  plaintiff, 
and  by  causes  for  which  the  defendant  is  in  no  respect  liable  to 
the  plaintiff. 

5.  The  defendant  denies  that  the  plaintiff  has  been  deprived 
of  the  said  goods,  or  any  of  them,  or  that  he  has  suffered  the 
loflseSy  or  any  of  them,  alleged  in  the  4th  paragraph  of  the 
plaintiff's  statement  of  claim. 

Ciaim  vpon  Contracts  of  Sale  which  were  varied  hefoi'e  Breach, 

1.  On  or  about  the  16th  day  of  May,  1876,  an  agreement  Claim  upoir 
was  made  and  entered  into  between  the  plaintiffs  and  the  de-  ^^°**J^<^^** 
fendants,  whereby  the  plaintiffs  agreed  to  manufacture  and  sell  varied 
and  deliver  to  the  defendants,  and  the  defendants  agreed  to  ^^^^^ 

'  ^  breach. 

buy,  receive,  and  pay  for  certain  iron  bars  mentioned  and  speci- 
fied in  a  certain  bought  note  signed  by  the  defendants,  and  by 
them  delivered  to  the  plaintiffs  upon  the  terms  therein  men- 
tioned, which  said  bought  note  was  and  is  in  the  words  and 
figures  following,  that  is  to  say. 

IBere  folioics  tJie  bought  note,'\ 

2.  The  plaintiffs  and  the  defendants  acted  upon  the  said 
contract,  and  in  pursuance  of  the  said  contract,  the  plaintifis 
sold   and   delivered    to    the   defendants,  and    the   defendants 
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Claim  upon  accepted  and  i*eceived,  the  said  iron  bars  mentioned  in  the  said 

contracts       i         i_.        . 
of  sale  bought  note. 

varied  3.  On  or  about  the  27th  of  May,  187G,  an  agreement  was 

breach.        made  and  entered  into  between  the  plaintiffs  and  the  defendants 

whereby  the  plaintiffs  agreed   to  manu&cture  and  sell  and 

deliver  to  the  defendants,  and  the  defendants  agreed  to  buy, 

receive,  and  pay  for  certain  iron  bars  mentioned  and  specified 

in  a  certain  bought  note  signed  by  the  defendants,  and  by  them 

delivered  to  the  plaintiffs,  upon  the  terms  therein  mentioned, 

which  said  bought  note  was  and  is  in  the  words  and  figures 

following,  that  is  to  say. 

[Here  foUoivs  the  loiajht  note.'] 
4.  After  the  making  of  the  last-mentioned  contract,  aud 
before  breach  thereof,  it  was  agreed  between  the  plaintiffs  and 
the  defendants  that  the  said  contract  should  be  varied  in  this — 
Firstly,  that  instead  of  the  delivery  of  the  said  iron  bars  being 
made  at  Hull,  as  in  the  said  contract  mentioned,  the  delivery 
thereof  should  be  made  at  the  works  of  the  plaintiffs,  and  that 
the  difference  in  the  price  of  the  carriage  thereof,  viz.,  6s.  8^/. 
a  ton,  should  be  allowed  by  the  plaintiffs  in  account  with  the 
defendants;  and  in  this — Secondly,  that  the  time  for  such 
delivery  should  be  the  11th  day  of  July,  1876,  and  not  the 
date  in  that  behalf  mentioned  m  the  said  original  contract, 
after  the  making  of  the  said  original  contract,  and  after  the 
same  had  been  varied  as  aforesaid. 

T).  The  said  contract  was,  on  or  about  the  6th  day  of  July, 
1876,  further  varied  by  a  letter  written  and  handed  by  the 
plaintiffs  to  the  defendants,  which  letter  was  and  is  in  the  words 
and  figures  following,  that  is  to  say. 

IBere  follaws  the  letter,  which  contained  numeraua  terms  varying 

the  contract  in  question,'] 

The  defendants  agreed  and  assented  to  the  terms  of  the  letter 
lastly  hereinbefore  set  forth,  and  expressed  such  assent  in  writing 
under  their  hand. 

6.  The  said  contract,  so  varied  as  aforesaid,  was  acted  upon 
by  the  plaintiffs  and  the  defendants,  and  the  plaintiffs  sold  and 
deUvered  to  the  defendants,  and  the  defendants  accepted  and 
received,  the  said  iron  bars  in  the  said  contract  so  varied  as 
aforesaid. 
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7.  The  plaintiffs  did  all  things  necessaiy,  and  all  conditions  Claim  upon 
were  fiilfilled  and  all  things  happened  and  all  times  elapsed  of  sale 
necessary  to  entitle  the  plaintiffs  to  have  the  defendants  pay  varied 
the  plaintiffs  for  all  the  iron  bars  aforesaid,  and  to  maintain  this  breach, 
action  for  the  breaches  hereinafter  mentioned. 

8.  The  defendants  have  broken  their  said  contract  in  this, 
that  although  the  plaintiffs  are  entitled  to  recover  from  the 
defendants,  and  the  defendants  are  indebted  to  the  plaintiffs  in 
the  sum  of  £498  aa  for  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  defendants,  after  allowing  to  the  defendants  the 
sums  of  £2188  and  £883  brought  into  Court  since  the  action 
was  commenced  in  respect  of  the  same,  yet  the  defendants  have 
not  paid  the  said  balance  nor  any  part  thereof  to  the  plaintiffs. 

The  plaintiffs  claim  £498. 


Statement  of  Defence, 

1.  The  defendants  deny  each  and  every  the  allegations  con-  Defence. 
tained  in  paragraphs  2  and  G,  of  the  statement  of  claim,  but 

on  the  contrary,  they  say  that  the  plaintiffs  failed  to  fulfil  the 
said  contracts. 

2.  The  defendants  did  by  their  inspector,  in  accordance  with 
the  terms  of  the  said  contracts,  inspect  the  iron  bars,  and  their 
ingpector  did,  in  accordance  with  the  terms  of  the  said  contracts, 
tejeet  a  large  portion  thereof,  which  said  portion,  by  the  terms 
of  the  said  contracts,  the  plaintiffs  were  bound  to  withdraw,  but 
neyertheless  the  plaintiffs  did  surreptitiously,  without  the  know- 
ledge or  assent  of  the  defendants  or  their  inspector,  load  and 
forward  to  the  defendants  large  quantities  of  the  iron  bars 
which  had  been  so  rejected,  and  also  large  quantities  of  iron 
bars  which  had  not  been  submitted  for  inspection  in  accordance 
with  the  terms  of  the  said  contract. 

3.  With  regard  to  paragraph  8  of  the  statement  of  claim,  the 
defendants  deny  that  they  have  broken  either  or  any  of  their 
contracts,  and  say  that  they  have  paid  the  sums  admitted  in 
fhll  discharge  of  the  plaintiffs'  claim,  and  they  deny  that  they 
are  indebted  in  any  ftirther  sum  or  sums  to  the  plaintiffs,  but 
on  the  other  hand,  they  say  that  the  value  of  the  iron  supplied 
to  them  by  the  plaintiffs  was  less  than  the  amount  of  the 
plaintiffs'  claim. 
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Againbt 
purchaser 
for  non- 


Sale  of  Land  (a). 

Action  by  Vendor  of  Land  and  House  offainst  PurcJuuer  far 
Breach  of  Contract  claiming  Damof/esfor  interim  Depreda- 
tion of  Value. 

1 .  The  plaintiff  is  a  gentleman  and  magistrate  residing  at 
Ullathorne,  in  the  county  of .    The  defendant  is  also  a 


completion    jrentleman  residins:  at  tlie  same  place. 

of  contract.    ^  &  r 


Contracts 
relating;  to 
land  must 
be  cvi- 
<Ienced  l»y 
writing. 


When 

plaintiff 

<!an  pro- 

<"ced  by  a 

KI)ecially 

endorsed 

writ. 


What 
damages 
'\an  lie 
wxight. 


What 
diuuagcs 
cannot  be 
recovered. 


(tf )  In  actions  by  a  vendor  of  land  to  recover  the  purchase-money,  the 
statement  of  claim  must  show — 1.  That  there  was  a  binding  contract; 
2.  The  performance  by  himself  of  all  conditions  precedent ;  and  3.  The 
default  of  the  defendant. 

The  4th  section  of  the  Statute  of  Frauds  provides  {inter  alia)  that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
sjMxiial  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  u]X)n  which  snch 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
otlier  person  thereunto  by  him  lawfully  authorised. 

Where,  as  would  now  scarcely  ever  happen,  an  estate  was  actually 
conveyed  without  the  purchase-money  having  been  paid,  the  vendor 
could  claim  the  amount  of  the  purchase-money,  either  by  a  special  in- 
dorsement on  his  writ ;  or  in  a  statement  of  claim  setting  out  tbe  trans- 
action. In  the  ordinary  case  of  the  contract  falling  through  for  some 
cause  or  another,  before  an  actual  conveyance,  it  would  seem  that  the 
plaintiff's  claim  must  sound  in  damages  for  breach  of  the  contract  by 
the  defcntlant,  the  measure  of  damage  being  the  loss  sustained  by  reason 
of  the  breach,  as  costs  incurred  and  the  diminution  in  value  of  the  land. 
{Ijaird  v.  P/w,  7  M.  &  W.  474.)  Such  a  claim,  therefore,  could  not  he 
the  subject  of  a  special  indorsement. 

In  an  action  by  the  purchaser  against  the  vendor  for  not  completing 
the  purchase,  the  former  can  claim  as  damages  the  costs  of  the  agree- 
ment, investigating  the  title,  searching  for  judgments  and  of  endeavooring 
to  procure  a  good  title,  and  the  deposit  with  interest.  {Hodges  v.  Earl  if 
Lichjieldy  1  N.  C.  492  ;  Ifanslij?  v.  Padmck,  6  Exch.  r.l5  ;  8ug.  Vendore, 
&c.,  14th  ed.,  362.)  In  cases  where  it  is  decided  tiiat  the  plaintiff  is 
entitled  to  damages  for  money  or  expenses  incurred,  it  is  sufficient 
if  he  has  become  liable  for  them.  {Itichard^ton  v.  Cha^n^  10  Q.  B. 
750.) 

The  purchaser  cannot  recover  expenses  previously  to  entering  into  the 
contract,  nor  expense  of  a  survey  he  has  made  before  he  knows  the  title, 
nor  the  expense  of  a  conveyance  drawn  in  anticipation  {Hodget  v. 
Earl  of  Lichju'ldy  tupra ;  and  see  Godirin  v.  tyancis^  L.  R,  5  C.  P.  296 ; 
and  Gray  v.  Fowler^  L.  R.  8  Ex.  249) ;  nor  expenses  incurred  in  pre- 
paring a  conveyance  after  a  defect  in  the  title  was  discovered  (Pcwu- 
iwtt  V.  FnUer,  18  C.  B.  660  ;  25  L.  J.  C.  P.  145)  ;  or  in  further  negotia- 
tions. {Sikes  V.  Wild,  30  L.  J.  Q.  B.  325  ;  8.  C.  ap.  32  L.  J.  Q.  B.  376.) 
Where  the  purchaser  has  brought  a  suit  for  specific  performance,  which 
was  dismissed  for  want  of  title,  it  was  held  he  could  not  recover  his  costs 
in  such  suit.  {Maiden  v.  Fyson^  II  Q.  B.  292.)  And  where  the  vendor 
brought  such  a  suit  and  it  was  dismissed  with  costs  for  want  of  title,  tte 
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2.  By  an  agreement  dated  the  4th  of  August,  1877,  it  was  Against 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the  foV^^!^ 
plaintifiP  should  sell  to  the  defendant,  and  the  defendant  purchase  completion 
from  the  plaintiff,  a  piece  or  parcel  of  land  situate  near  UUa-  °  ^^^^^^^ 
thome  aforesaid,  together  with  the  dwelling-house  built  thereon, 
for  the  sum  of  £10,000,  upon  the  following  among  other  tenns 
and  conditions  not  material  to  this  action,  that  is  to  say  : — 
That  the  defendant  should  pay  the  simi  of  £500  as  a  deposit 
and  in  part  payment  of  the  said  sum  of  £10,000  on  the  signing 
of  the  said  contract,  and  should  pay  the  balance  or  remainder  of 


pmchaBer  could  not  recover  his  extra  costs  in  such  suit.    {Hodges  v.   wk-* 
Earl  of  Lichfield^  supra,)    A  lessee  with  an  option  to  purchase  cannot  j- j^a^g, 
recover  expenses  in  improving  the  land  before  exercising  his  option   c«n«flj^i^ 
where  the  title  proves  bad.    {Worthington,  v.  Warrington^  8  C.  B.  134.)   recovered 
Where  the  defendant  failed  to  carry  out  an  agreement  to  demise  certain 
land  and  deduce  a  good  title,  the  intended  lessee  was  held  not  entitled 
to  recover  the  expense  of  raising  the  purchase-money,  or  the  interest 
thereon,  while  awaiting  completion,  nor  the  expense  of  forming  and 
registering  a  company  for  the  purpose  of  carrying  on  certain  works  on 
the  land,  nor  the  profits  that  would  have  accrued  to  the  company  from 
the  lease,  or  to  the  plaintiff  as  their  solicitor  in  carrying  their  project 
into  effect,  such  heads  of  expense  being  either  premature  or  merely 
spectOative.    (J/aiuHp  v.  Padwwk,  supra.) 

The  principle  seems  to  be  now  settled  that  a  purchaser  cannot  re-   ^  ^^^^ 
corer  <uunages  for  the  loss  of  his  bargain,  i.  ^.,  the  difference  between   chj^p'  ga». 
the  contract  price  and  the  price  which  he  could  get  for  it  on  resale,   ^^^  oene- 
unlessthe  vendor  has  been  guilty  of  fraud  in  the  transaction.     (Flu-  ru\Uhn^^tk 
reau  v.  Thomhill,  2  Wm.  Bl.  1078  ;  Sug.  Vend.  &  Purch.  14th  ed.  .358  {c)  ;   damages 
P&unsett  V.  FuUer^  supra ;  Sihes  v.  \\lld^  supra ;  Bain  v.  Fothergilly   *     .^  , 
1,.  R.  6  Ex.  59  ;  aff.  L,  11.  7  H.  L.  158.)    Wliere,  however,  though  the  of  liis  bw^ 
defendant  has  not  been  guilty  of  fraud  in  the  contract,  but  by  deliberately       • 
failing  to  give  the  plaintiff  possession,  prevents  an  advantageous  resale  * 
hy  the  latter,  he  is  liable  to  compensate  the  plaintiff  for  the  loss  of  his 
bargain.     See  Etigell  v.  Fitch,  L.  R.  3  Q.  B.  314,  affirmed  in  Ex.  Ch.,  I.. 
R.  4  Q.  B.  659,  which  does  not  appear  to  be  disturbed  by  the  decision  in 
3ain  v.  Fbtliergilly  supra. 

Where  the  purchaser  is  held  entitled  to  recover  for  the  loss  of  his 
bargain,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  the  breach ;  and  the  price  at 
whM^  the  estate  was  afterwards  sold  is  primd  facie  evidence  of  the  market 
Talne.     (^Engell  v.  Fitch ,  supra  ;  and  see  Godwin  v.  Frances^  supra.) 

The  parties  may,  in  appropriate  language,  name  a  sum  which  is  to  be   Effect  of 
paid  as  liquidated  damages  by  either  of  them  on  his  failing  to  carry  out  agreeing 
his  contract,  which  of  course  would  include  a  failure  to  show  a  good  ^jj  ^  gm^ 
title;  and  in  such  a  case  the  sum  named  can  be  recovered.     {Lea  v.   ^  <<liqiii' 
}Vhitakfr,  L.  R.  8  C.  P.  70.)    The  mere  fact  of  designating  the  sum   ^jated 
named  as  "  liquidated  damages  "  will  not  necessarily  niake  it  such  ;  and   damaires." 
where  the  contract  contains  a  variety  of  stipulations  of  different  im- 
portAnce,  and  a  sum  is  named  to  be  ()aid  on  breach  of  any  of  them  as 
liqoidated  damages,  this  will  be  treated  as  a  penalty.    (Maget  v.  LaveU, 
I^B,9C.  P.  107,  111.) 


5(,'o  B^S  0^  LAITB. 

Against  the  said  purchafie-money  on  the  8th  of  October,  1877,  the  date 

for^on^*  agreed  on  in  the  said  contract  for  completing  the  same  ;  and 

completion  it  was  further  acrreed  that  the  plaintiff  should  deduce  a  good 

o  rofitract.  ^j^i^  ^  ^jj^  ^Ij  j^j^^i  ^^^^  dwelling-house  on  or  before  the  Ist 

day  of  October  aforesaid,  and  on  pa}Tnent  of  the  said  balance 
or  remainder  of  the  said  purchase-money  as  aforesaid,  shoakl 
execute  a  proper  and  \  alid  conveyance  of  the  said  premises  to 
the  defendant. 

8.  All  conditions  were  fulfilled  and  all  things  happened  and 
all  times  elapsed  necessarj-  to  entitle  the  plaintiff  to  a  perfonn- 
ancc  of  the  said  agi'eement  by  the  defendant  on  his  part. 

4.  The  defendant  has  not  paid  the  said  balance  or  remainder 
of  the  said  purchase-money,  and  has  refused  to  complete  the 
said  contract. 

;■).  The  plaintiff  has  by  reason  of  the  defendant's  de&nlt  to 
perform  his  contract  as  in  the  last  paragraph  mentioned  lost 
the  benefit  of  the  expenses  incurred  by  him  in  preparing  to 
perform  the  said  contract. 

fi.  After  the  making  of  the  said  contract  and  before  the  said 
breach  the  guardians  of  the  poor  for  the  parish  of  Ullathome 
aforesaid  duly  resolved  on  erecting,  and  did  erect,  a  hospital  tar 
pauper  patients  suffering  fi-om  fever  and  other  infcctiouB  dis- 
eases, in  the  close  neighbourhood  of  the  said  land,  whereby  the 
same  became  verj'  much  deteriorated  in  value. 

The  plaintiff  claims  : — 

(1.)  £215  on  account  of  the  said  expenses. 

(2.)  £2000  on  account  of  the  said  depreciation  in  the  value 
of  the  said  land  and  dwelling-house. 


Arfia?i  by  Vendor  of  Mill  and  Plant  and  of  Dwelltng-hmtse 
ayainai  Vendee  for  7iof  appointing  Valuer  to  lvalue  and  not 
completimj. 

Claim  1.  At  the  time  of  the  making  of  the  contract  hereinafter  set 

^'""'•^  ,     forth,  the  plaintiff  was  and  still  is  the  owner  of  the  Tees  MiD 

vendee  of  * 

miU  and       at  B.,  in  the  county  of  D.,  and  of  the  machinery  therein,  and 
plant  for      ^^^  ^^^  other  property  mentioned  in  the  said  contract. 

not  com-  i  1     T^  1 

plcting.  2.  On  or  about  the  5th  December,  1876,  it  was  {inter  am) 

agreed  by  and  between  the  plaintiff  and  the  defendant  that  the 
plaintiff  should  sell  and  the  defendant  should  purchase  the  Teeft 
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Hill  aforesaid,  and  that  the  price  to  be  paid  by  the  defendant  for  Obdm 
the  same  should  be  fixed  by  two  vaUiers,  one  ]VIr.  J.  B.  acting  J^jiaser 
on  behalf  of  the  plaintiff,  and  the  other  Mr.  C.  M.  acting  on  for  non- 
behalf  of  the  defendant.  ^T^!""" 

8.  AD  conditions  were  fdlfilled  necessary  to  entitle  the  plain-  tract  of 
tiff  to  have  the  said  contract  performed  by  the  defendant  and      ®' 
to  sue  for  the  breaches  hereinafter  alleged. 

4.  The  plaintiff  duly  instructed  and  requested  his  valuer 
mentioned  in  the  said  contract  to  proceed  with  the  valuation 
of  the  said  mill  and  other  property,  and  requested  the  defen- 
dant similarly  to  instruct  and  request  his  said  valuer  to  value 
on  his  the  defendant's  behalf,  but  the  defendant  neglected  and 
lefiued  and  still  neglects  and  refuses  to  instruct,  request,  or 
permit  his  said  valuer  to  value  the  said  mill  and  other  pro- 
perty, and  has  thereby  prevented  and  still  prevents  any  valua- 
tion of  the  said  property  from  being  made. 

5.  By  reason  of  the  defendant's  said  breach  of  contract  the 
sale  of  the  said  mill  and  property  has  &iled  to  take  effect,  and 
the  plaintiff  has  been  and  is  still  deprived  of  the  purchase-money 
which  ought  to  have  been  paid  according  to  the  terms  of  the 
add  contract.  The  plaintiff  has  been  unable  since  the  defen- 
dant's said  breach  of  contract  to  find  a  purchaser  for  the  said 
mill  and  property,  and  vnll  be  unable  to  sell  the  same  otherwise 
than  by  public  auction.  The  amount  which  could  or  can  be 
obtained  for  the  said  mill  and  property  if  so  sold  is  much  less 
than  the  amount  at  which  the  same  would  have  been  reasonably 
and  fiurly  valued  as  between  the  plaintiff  and  the  defendant 
nnder  the  terms  of  the  said  contract.  The  plaintiff  has  incurred 
expense  in  endeavouring  to  induce  the  defendant  to  perform 
his  said  contract,  and  in  taking  care  of  the  said  miU  and  pro- 
perty and  keeping  the  same  in  repair,  and  the  same  has  not- 
withstanding materially  diminished  in  value  since  the  time  at 
which  the  valuation  under  the  said  contract  ought  to  have  been 
complete. 

The  plaintiff  claims  £10,000  damages. 

Action  far  Breach  of  Contract  to  deduce  a  good  TUU  and  convey 
hf  a  tpec^ied  Day,  Time  being  made  of  the  Essence  of  the 
Cdntract 

1.  The  plaintiff  is .    The  defendant  is . 

o  0 
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Claim  for         2.  By  an  agreement  bearing  date  the of  July,  1877, 

contract  to  ^^  ^^  agreed  by  and  between  the  plaintiff  and  the  defendant 
deduce  that  the  defendant  should  sell  to  the  plaintiff,  and  that  the 
titi^&c      plaintiff  should  purchase  from  the  defendant,  a  messuage  and 

land  situate  near  Gravesend,  in  the  county  of ,  and  known 

as  "  The  Ehns,"  at  the  price  of  £10,000,  upon  the  following 
conditions  and  terms  (among  others  not  material  to  this 
action),  that  is  to  say: — That  the  plaintiff  should  pay  the 
defendant  a  deposit  of  £ of  the  said  price  on  or  imme- 
diately after  signing  the  said  agreement,  and  the  balance  on 
the  31st  of  August,  1877,  on  which  day  the  said  purchaae 
should  be  completed,  and  that  the  defendant  should  deduce 
a  good  title  to  the  said  messuage  and  lands  on  or  befoie 
the  1st  of  August,  1877,  and  on  payment  of  the  balance 
of  the  said  purchase-money  should  execute  to  the  plaintiff 
a  proper  conveyance  of  the  said  messuage  and  lands,  and  it 
was  stipulated  that  time  should  be  of  the  essence  of  the  said 
contract. 

8.  The  plaintiff  paid  the  said  deposit  on  the  signing  of  the 
said  agreement 

4.  All  conditions  were  fulfilled  and  all  things  happened  and 
all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the 
said  agreement  performed  by  the  defendant. 

5.  The  defendant  did  not  deduce  a  good  title  to  the  said 
messuage  and  land  on  or  before  the  said  1st  of  August,  1877, 
and  did  not  execute  to  the  plaintiff  such  conveyance  as  afore- 
said on  or  before  the  said  81st  of  August,  1877. 

6.  The  plaintiff  in  consequence  of  the  de&ults  mentioned  in 
the  preceding  paragraph  lost  the  use  of  the  money  paid  by  him 
as  such  deposit  as  aforesaid,  and  of  other  moneys  provided  by 
him  for  the  completion  of  the  said  purchase,  and  has  lost  the 
expenses  incurred  by  him  in  investigating  the  title  of  the 
defendant  and  in  preparing  to  perform  the  agreement  on  hiB 
part,  and  has  incurred  expense  in  endeavouring  to  procure  the 
performance  thereof  by  the  defendant. 

The  plaintiff  claims  : — 
(1.)  £1000  damages. 

(2.)  Such  further  or  other  relief  as  the  natore  of  the  case 
may  require. 
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Statement  of  Befeiue. 

1.  The  defendant  denies  the  breaches  alleged  in  the  5th  para-  SteienMrt 
^raph«  and  the  damages  alleged  in  the  Cth  jmragraph  of  the  of  d«*«»e- 
statement  of  claim. 

2.  The  stipulation  as  to  the  time  of  the  performance  of  his 
:8aid  agreement  by  the  defendant  was  waived  from  time  to  time 
by  the  plaintiff  before  any  breach  thereof,  and  a  reasonable  time 
had  not  elapsed  after  the  last  waiver  before  the  commencement 
of  tiiis  action. 

3.  The  defendant  is  able  to  deduce  a  good  title  to  the  said 
measnage  and  lands,  and  is  ready  and  willing  to  execute  a  con-' 
Teyance  of  the  same  within  a  reasonable  time. 

Action  against  Vendee  on  an  Agreement  to  assign  a  Lease. 

1.  By  an  agreement  in  ^vriting  bearing  date  the  12th  day  of  daim 
July,  1877,  and  made  between  the  plaintiff  and  the  defendant,  *^jLr 
the  plaintiff  agreed  to  sell  and  assign  to  the  defendant  the  lease  on  an 
^f  his  then  dwelling-house  and  licensed  premises  known  as  "  The  J*^*^^* 
Orapes,"  and  the  goodwill  thereof,  for  the  remainder  of  a  term  aaaigiiiwciit 
then  to  come  and  unexpired,  which  was  about  nineteen  years,  sub-  ®^  *  ^®**^- 
ject  to  the  yearly  rent  of  £92,  and  to  the  performance  of  the 
cotvenants  thereby  reserved  and  contained,  together  with  the  fur- 
nitnre,  fittings,  utensils,  and  effects,  according  to  inventory,  for 

the  sum  ot  £1500,  to  be  paid  as  follows : — £100  as  a  deposit, 
and  £1400  on  the  26th  day  of  July  last,  and  the  defendant 
thei^by  agreed  to  accept  such  assignment,  and  to  pay  to  the 
jdaintiff  the  said  sum  of  £1400  on  the  said  26th  day  of  July 
last ;  and  it  was  also  mutually  agreed  that  whichever  of  them 
dhonld  refuse  or  neglect  to  perform  his  part  of  the  said  agree- 
ment, should  pay  to  the  other  of  them  on  demand  the  sum  of 
£800  as  and  for  liquidated  damages,  to  be  recoverable  in  any 
of  her  Majesty's  courts  of  law. 

2.  The  plaintiff  has  always  been  ready  and  willing,  and  has 
offered  to  assign  the  said  lease  of  his  said  dwelling-house,  and 
the  goodwill,  fixtures,  and  utensils  in  trade  to  the  defendant, 
and  has  fully  performed  his  part  of  the  said  agreement ;  but 
the  defendant  has  wrongfully  refused  to  accept  or  pay  for  the 
aame. 

0  0  2 
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Agminst  3.  T)ie  plaintiff  says  that  the  defendant  has  neglected  and 

J^^^**®'^  refused  to  pay  to  the  plaintiff  the  said  sum  of  £1400  pursuant 
agreement  to  his  said  agreement,  or  to  carry  out  his  part  thereof,  and  aD 
^^,  times  hare  elapsed  and  aU  conditions  have  been  falfilled  and 
of  a  lease,  all  things  done  on  the  part  of  the  plaintiff  necessary  to  entitle 
him  to  recover  from  the  defendant  the  said  sum  of  £800;  but 
the  defendant  refused  and  still  refuses  to  pay  the  same. 

4.  In  the  alternative  the  plaintiff  seeks  to  recover  unliqui- 
dated damages  for  the  breach  of  contract  by  the  defendant 
above  set  forth  in  refusing  to  pay  the  said  sum  of  £1400,  or  to 
carry  out  his  part  of  the  said  agreement. 

The  plaintiff  claims  : —  ^ 

(1.)  £800  as  the  agreed  liquidated  and  ascertained  damages 

or, 
(2.)  Unliquidated  damages  as  aforesaid. 

Statement  of  Defence  and  Counier-cJaim, 

1.  The  defendant  denies  that  his  refusal  to  pay  waa  wrongful 
or  that  he  acted  wTongfully  in  refusing  to  carry  out  the  said 
agreement. 

2.  The  defendant  further  says  that  the  said  sum  of  £300  is 
not  due,  nor  is  any  part  of  it,  and  that  such  a  sum  is  a  penalty 
and  not  agreed  or  liquidated  damages. 

Defence  of        8.  The  defendant  was  induced  to  enter  into  the  agreement 
f«aJ.  mentioned  in  the  statement  of  claim  by  the  representations  of 

the  plaintiff  that  the  takings  of  the  public-house  caUed  the 
**  Grapes  Inn"  were  from  £160  to  £180  a  month,  and  that 
the  payments  to  the  brewer  and  the  distiller  were  £60  and 
£40  respectively,  that  the  house  was  capable  of  doing  a  much 
larger  business,  and  ftirther,  that  the  brewers  and  distillers 
were  prepared  to  lend  £1100  upon  the  security  of  the  lease  and 
goodwill  of  the  premises. 

4.  The  said  takings  were  not  in  feet  £160  a  month,  but  con- 
siderably less. 

5.  The  said  payments  to  the  brewers  and  distillers  were  not 
in  feet  £60  and  £40  respectively,  but  considerably  less. 

6.  The  said  brewers  and  distillers  were  not  in  fact  prepared 
to  lend  £1100  or  any  other  sum  upon  the  said  security  or  at 
all,  nor  was  the  house  capable  of  doing  a  much  larger  business. 
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7.  The  representations  mentioned  in  the  8rd  paragraph  of  Statement 
fhis  statement  of  defence  were  false  to  the  knowledge  of  the  ^tting'ro 
plaintiff  when  he  made  them  to  the  defendant,  and  were  made  fraud. 
by  him  fraudulently ;  or  if  they  were  not  then  false  to  his  know- 
ledge, yet  he  had  no  belief  that  they  were  true,  and  no  reason- 

^e  ground  for  believing  them  to  be  true,  and  he  stated  them 
to  the  defendant  as  facts  within  his  knowledge  for  the  purpose 
of  inducing  the  defendant  to  enter  into  the  said  agreement. 

And  by  way  of  counter-claim  the  defendant  says  aa  fol- 
lows:— 

1.  The  defendant  repeats  the  allegations  contained  in  the  Connter- 
Srd,  4th,  5fch,  6th,  and  7th  paragraphs  of  the  statement  of  de-  !j^^ 
fence,  and  says  further  that  he  was  induced  by  the  said  repre-  damages 
aentations  of  the  plaintiff  to  pay  the  sum  of  £100  by  way  of  J^^  ^^ 
deposit  upon  the  purchase  of  the  premises  referred  to  in  the  thedcpont. 
above-mentioned  agreement  between  the  plaintiff  and  the  de- 
fendant. 

2.  Shortly  after  the  deposit  of  the  £100  and  within  a  reason- 
ible  time  and  before  he  had  entered  into  the  actual  possession 
of  the  lease  and  goodwill  of  the  said  premises,  or  of  the  said 
premises,  the  defendant  discovered  that  the  said  representations 
were  fiilse  and  fraudulent,  and  he  thereupon  immediately  re- 
scinded the  said  agreement,  and  demanded  back  the  said  £100 
which  he  had  paid  to  the  plaintiff  as  above  stated. 

8.  The  plaintiff  refused  to  pay  to  the  defendant  the  said 
£100,  and  he  has  not  repaid  the  same,  nor  any  part  of  it. 

4.  The  defendant  also  seeks  to  recover  the  said  £100  as 
money  payable  by  the  plaintiff  to  the  defendant,  for  money 
leceived  by  the  plaintiff  to  the  use  of  the  defendant. 

The  defendant  claims : — 

(1.)  £100. 

(2.)  £500  damages  in  respect  of  the  above  grievances. 

(3.)  Such  further,  &c. 


Action  for  Recovery  of  Deposit  paid  to  Agent  on  Sale  of  Property 

on  the  Vendor  failing  to  complete. 

1.  The  plaintiff  is  an  innkeeper.  Claim 

2.  The  defendants  are  auctioneers.  !*i?!lL«- 

3.  On  or  about  the  17th  day  of  October,  1876,  an  agreement  forrewiwy 

of  deponL 


566  SEBUcnov. 

Chum  was  entered  into  between  the  plaintifif  and  C.  J.  L.,  whereby  the 

;;^^j^„   said  C.  J.  L.  agreed  to  seU  to  the  plaintiff  the  Duke  of  York 

forreoovety  public-house, Eoad,  in  consideration  of  the  sum  of  £50 

^^e  de-     ^^^  p^^  j^y  ^Yie  plaintiff  as  a  deposit  into  the  hands  of  the 

defendants,  and  of  a  farther  sum  of  £2000  to  be  paid  by  the 

plaintiff  to  the  said  C.  J.  L. 

4.  By  the  said  agreement  it  was  provided  that  the  said  sale 
should  be  completed  by  the  said  C.  J.  L.  by  the  25th  October^ 
1876,  and  that  the  said  C.  J.  L.  would  do  dl  necessary  acts  fcr 
duly  transferring  the  licence  and  magistrate's  certificate  to  the 
plaintiff. 

5.  The  said  C.  J.  L.,  as  the  defendants  well  knew,  whoDy 
failed  to  complete  the  said  assignment  aforesaid,  or  to  do  all 
necessary  acts  for  transferring  the  licence  or  magistrate's  c»- 
tiiicate  to  the  plaintiff  as  aforesaid,  and  has  wholly  neglected 
and  failed  to  do  so,  and  has  refused  and  become  incapacitated 
from  so  doing. 

6.  The  consideration  for  the  said  agreement  and  said  deposit 
aforesaid  wholly  failed. 

7.  The  plaintiff  thereupon,  as  he  lawfully  might  do,  de- 
manded of  the  defendants  the  said  deposit  of  £50  aforesaid; 
yet  the  defendants  have  \sTongfully  reftisod  and  still  leflise  to 
hand  over  or  refund  the  same. 

The  plaintiff  claims  as  follows : — 
(1.)  £50  aforesaid. 

(2.)  Interest  upon  the  said  sum  at  £5  per  cent,  from  the  date 
the  same  became  due  until  final  judgment. 


aedociioiL 


Seduction  (a). 

Action  for  Sedvction  of  Plaintiff's  Daughter. 

Claim  for         1.  The  plaintiff  is  a  farmer  residing  in  the  village  of  — — r 

in  the  county  of .    The  defendant  is  a  young  man  of  in- 

dependant  means  residing  in  the  same  village. 

of  (d)  The  plaintiff  in  an  action  for  seduction  is  never  the  woman  who 

flenrices  the  has  been  seduced ;  but  someone  between  whom  and  herself  there  existed 

foandatioii  in  the  eye  of  the  law,  at  the  time  of  the  seduction,  the  relation  of  master  and 

of  tbe  aervant.    A  right  of  action  is  given  to  such  a  person  merely  on  the  ground 

action  of  that,  as  a  consequence  of  iUness  resulting  from  the  seduction,  he  has  lost 
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2.  Before,  at  the  time  of  and  since  the  sedaction  herein-  Olaim  lor 
after  mentioned,  Jane  P.,  the  daughter  of  the  plaintiff's  wife, 
Uyed  with  the  plaintiff  and  his  said  wife,  and  was  treated  by 

for  a  time  the  services  of  the  woman.    It  is  laid  down  in  some  books  that 
there  must  be  actual  pregnancy,  if  not  the  birth  of  a  child,  consequent  on  Qm^wic,  Is 
the  seduction,  before  an  action  will  lie.    But  it  is  submitted  that  this  is  actual 
not  80,  and  that  any  kind  of  illness  which  is  immediately  produced  by  pregnancy 
the  seduction,  and  which  is  sufficient,  eren  temporarily,  to  deprive  the  essential  to 
master  of  the  services  of  the  woman,  is  enough ;  and  there  is  for  this  the  action  ! 
proposition  the  authority  of  the  case  of  Manvill  v.  Thomson^  2  C.  &  P. 
303,  where  the  plaintifE  recovered  £400  damages,  although  the  woman 
did  not  become  pregnant.    The  illness  relied  upon  in  this  case  was  that 
the  woman  **  continued  sometime  in  a  state  of  great  agitation,  and 
reoeiTed  medical  attendance,  and  was  obliged  to  be  watched  lert  she 
should  do  herself  some  injury." 

There  are  therefore  at  least  three  essential  ingredients  in  an  action  Material 
of  seduction  :   1.  The  relationship  of  master  and  servant  between  the  averments 
plaintiff  and  the  woman  seduced.      2.   The  seduction  of  the  woman,  in  the 
while  in  the  plaintiff's  service,  by  the  defendant.    3.  Her  subsequent  claim. 
illness,  and  loss  of  service  and  damage  to   the  plaintifE;  and  it  is 
neoeasary  that  averments  disclosing  all   these  facts  should  appear  on 
the  face  of  the  statement  of  claim.    It  will  be  seen  therefore  that  the 
law  gives  neither  to  the  woman  nor  to  the  parent  any  remedy  where 
there  has  been  seduction  not  followed  by  pregnancy  or  illness;   and 
even  in  cases  where  pregnancy  or  illness  is  joined  to  the  seduction, 
tbeie  may  be  no  remedy  if  the  woman  at  the  time  is  residing  away 
from  the  house  of  her  parents,  and  the  person  in  whose  service  she 
is  lefoses  to  bring  an  action.    Suppose  that  her  seducer  is  her  master. 
In  such  a  case  there  would  be  no  action.    The  girl  could  not  bring  it ;  Cases 
the  father  is  in  the  same  position,  because  she  is  not  in  his  service ;   where^ 
and  the  master  cannot  and  would  not  bring  an  action  against  him-  there  is  no 
self.    Even  if  in  the  case  supposed,  as  a  consequence  of  the  seduc-  remedy  for 
tion,  the  girl  is  thrown  ill  upon  her  father's  hands,  and  he  expends  a  seduction 
Uurge  sumis  of   money  in  attending  to  her  and  the  child,   still   he  followed  by 
would  have  no  right  of  action.    {OrlnjiellY.  WellJtj  7  M.  &  G.  1033.)   ilhiess. 
In  such  a  case,  however,  it  has  been  held  that  if  it  could  be  proved 
that  the  service  was  not  bond  fide^  but  a  mere  device  or  contrivance 
to  get  possession  of  the  person  of  the  woman,  then  the  father  would  have 
mn  actu>n  on  the  g^und  that  she  remained  in  his  service.    (^Speight  v. 
Oliviera,  2  Stark.  495.)     Another  case  in  which  there  would  be  no 
remedy  for  a  seduction,  joined  with  subsequent  pregnancy  and  illness,  is 
the  following.    Suppose  a  woman  in  the  service  of  her  father  or  one 
master  at  the  time  of  the  seduction,  and  in  the  service  of  another  master 
at  the  time  of  the  pregnancy  and  illness,  no  action  would  lie  by  either 
master  or  tlie  father.  The  father  or  first  master  could  not  sue,  because  there 
was  no  iUness  while  in  his  service,  and  no  loss  of  service.    The  second 
master  cannot  sue,  because  she  was  not  seduced  while  in  his  service. 
iJMmes  V.  Williams,  10  Q.  B.  725.) 

To  entitle  a  father  to  sue  in  this  action  for  the  loss  of  his  daugh-   What  is 
tier's  services,  it  is   not   necessary  to  show  any  contract  of  service  evidence  of 
between  them.    {JEvansY.  Walton,  L.  R.  2  C.'P.  615.)    It  is  sufficient  Bervice  to 
that  tiie  woman  is  not  bound  to  give  her  services  to  anybody  else,  and  entitle  a 
that  living  with  him  or  only  temporarily  absent,  he  can  at  any  moment  P^i^iit 
eommand  her   services.     If  the  father  is  dead,  the  mother  or  any  ^  B^e. 
other  person  who  stands  in  loco  parentis  to  the  woman  seduced  has 
his  rights.     There  is  one  important  difference  between  the  case  of  Difference 
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Cbim  for     him  88  hifl  daughter,  and  rendered  habitual  aemoes  to  the  plain- 
■fil-ftT«^     ^^  Iq  niftyiaging  Q  daily  and  in  other  hoiudiold  woik  and 

otherwise  as  the  plaintiff  s  servant. 

3.  In  the  early  part  of  the  year  1875  the  defendant  sedooed 
the  said  Jane  P.,  whereby  she  became  pr^nant^  and  was  on  the 
24th  of  November,  1875,  delivered  of  a  diild. 

4.  In  consequence  of  snch  seduction  the  said  Jane  P.  w» 
both  before  and  after  her  confinement  sick  and  ill,  and  the 
plaintiff  lost  her  services  for  a  long  time,  and  also  those  of  her 
mother  who  attended  to  her  in  part,  and  also  ixHsnrred  expense 
for  musing  and  medical  attendance  during  her  said  illness  and 
at  the  time  of  the  delivery  of  the  said  child. 

The  plaintiff  claims  £300  damages. 

Statement  of  Defence, 

Statement        1.  The  defendant  does  not  admit  the  allegation  as  to  his 
of  defence,    mgans  in  the  1st  paragraph  of  the  statement  of  claim. 

2.  The  defendant  denies  that  he  seduced  the  said  Jane  P. 
as  alleged  in  the  3rd  paragraph  of  the  statement  of  claim,  or 
at  all. 

3.  The  said  Jane  P.  was  not  in  the  plaintiff's  service  at  the 
times  mentioned  in  the  2nd  paragraph  of  the  statement  of 
claim. 

4.  The  defendant  does  not  admit  the  4th  paragraph  of  the 
statement  of  claim. 


in  meaBore    a  parent  suing   for  the  loss  of  a   daughter's  eeirices  and    a   mere 

of  damages    master  suing.     The  meajmrc  of  damages  awarded  to  the  latter  is  the 

in  actions      bare  money  loss  suffered  ;  but  in  addition  to  this,  a  jurj  may  award  to  a 

by  master      parent  damages  for  the  distress  of  mind  endured,  and  the  dishomior  and 

and  father,    disgrace  cast  upon  the  family.     (^Bedford  v.  MrXotrly  3  Esp.  120.) 

Defences  to       '^^  defences  that  a  defendant  may  set  up  to  this  action  have  already 

actions  for     ^^^^  indicated.    He  may  (1)  deny  that  the  plaintiff  was  the  mas^terol 

seduction.      *^®  woman    at   the  time  of   the    seduction ;    (2)  deny  the  seduction 

altogether ;  (8)  admitting  or  denying  the  fact  of  seduction,  deny  that 

any  pregnancy  or  illness,  followed  by  loss  of  service,  resulted  while  in 

plaintiff's  service.    He  may  also  pleaid  the  Statute  of  Limitation  where 

six  years  have  elapsed  since  the  alleged  loss  of  service  ;  and  it  would 

seem  that  where  the  seduction  has  been  brought  about  or  contriboted  to 

by  the  misconduct  of  the  plaintiff  in  encouraging  improper  intimacies,  or 

by  gross  neglect  of  parental  duties,  a  plea  to  that  effect  will  be  a  good 

answer.     {Reddle  y,  Scoolt,  Peake,  3  16.)    Referring  to  this  last  decision, 

it  is  remarked  in  a  work  of  high  authority,  **  It  may  well  be  doubted 

whether  this  was  not  rather  matter  in  reduction  of  damages.*'    (Roecoe*s 

Nisi  Prius,  13th  edition,  880.) 
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Anotfier  Claim  for  Seducfion. 

1.  The  plaintiflF  is  a  married  woman  living  apart  from  her  Claim  for 
husband,  and  has  obtained  an  order  from  Master  K.  to  com- 
mence this  action  in  her  own  name.    She  resides  at ,  and 

lately  carried  on  the  business  of  a . 

2.  The  defendant  resides  at y  and  is  an  auctioneer. 

8.  In  or  about  the  month  of ,  187G,  the  defendant  de- 
bauched and  carnally  knew  Mary  Ann  C,  the  daughter  of  the 
said  plaintiff,  and  then  being  her  assistant  in  the  business 
aforesaid,  whereby  the  said  Mary  Ann  C.  became  pregnant 
with  child. 

4.  In  consequence  of  the  premises  the  plaintiff  lost  the  ser- 
Tices  of  the  said  Mary  Ann  C.  for  a  long  time,  and  incurred 
expense  in  nursing  and  taking  care  of  her  and  about  the 
deUyery  of  the  said  child. 

The  plaintiff  claims : — 


Shares. 

See  Stock — Stockbroker. 


Sheriff. 


Action  against  Slieriff  for  illegal  Seizure  and  Sale. 

1.  The  plaintiff  H.  C.  B.  is  the  receiver  appointed  by  the  Clwrn  by 

late  High  Court  of  Chancery  in  a  suit  of  Harris  and  Others  theater-"* 

V.  -B.,  by  an  order    of   Vice-Chancellor  Bacon   dated   the  native 

27th  February,  1875,  "to  take  possession  of  the  L.  Mines  JhwifffOT 

Colliery  and  business  in  the  bill  in  the  said  suit  mentioned,  illegal 

being  certain  mines  situate  at  Leycett,  in  the  county  of  Staf-  ^"^'^ 
finrd,  and  the  colliery  and  business  there  carried  on,  and  to 
manage  the  same  with  a  view  to  the  sale  thereof  as  a  going 


oonoem." 


2.  The  other  three  plaintiff  are  the  executors  of  the  last  will 
of  P.  Harris,  deceased,  hereinafter  caUed  the  testator,  who  died 
on  the  25th  September,  1874,  and  whose  said  will  dated  the 
IGth  April,  1872,  was  duly  proved  by  the  said  executors  on 
the  24th  December,  1874. 
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8.  The  defendant  J.  B.  is  and  was  at  the  time  of  the  tres- 
passes and  grievances  hereinafter  mentioned,  the  High  Sheriff 
for  the  county  of  S. ;  the  defendants  the  Crewe  Coal  Co.  are,  &c. 

4.  Immediately  after  his  said  appointment  the  plaintiff 
H.  C.  B.,  as  such  receiver  as  aforesaid,  took  and  has  ever  since 
retained  possession  of  the  said  mines,  colliery,  and  buflinees,  and 
of  the  plant  and  machinery  thereon  and  connected  therewith. 

6.  The  testator  was  at  the  time  of  his  death  as  aforesaid 
equitable  mortgagee  of  the  said  L.  Mines  and  Colliery,  and 
also  owner  of  the  said  plant  and  machinery  under  and  by 
virtue  of  a  written  agreement  dated  the  11th  July,  1872, 
between  the  testator  and  one  E.  B.,  and  by  virtue  of  the 
deposit  with  the  testator  to  secure  certain  advances  made  by 
him  of  a  written  agreement  dated  the  27th  May,  1872,  between 
the  defendants  the  Crewe  Coal  and  Iron  Co.  Limited  and  the 
said  E.  B. 

C.  On  or  about  the  3rd  December,  1875,  the  defendant  J.  B., 
by  his  officer,  under  colour  of  a  ^mt  offl.fa.  issued  by  the  de- 
fendants, the  Crewe  Coal  and  Iron  Co.  Limited,  on  a  judgment 
signed  in  an  action  by  them  against  the  said  E.  B.,  broke  and 
entered  the  said  colliery  and  wrongfully  seized  the  machinery 
and  plant  thereat,  consisting  of  two  engines  with  boilers  and 
engines,  20,000  bricks  forming  the  brickwork  in  which  the 
engines,  boilers,  and  machinery  were  fixed,  and  certain  wood- 
work and  other  effects,  and  on  or  about  the  7th  December,  1875, 
caused  the  same  to  be  sold  by  auction  and  removed  fix)m  the 
said  colliery  and  converted  the  proceeds  thereof  to  his  own  use. 

7.  The  plaintiffs  say  that  in  making  the  said  seizure  and 
sale  the  defendant  J.  B.  acted  under  the  special  direction  of  the 
defendants,  the  Crewe  Coal  and  Iron  Co.,  who  had  notice  that 
the  property  seized  belonged  to  the  plaintiffs  or  one  or  other  of 
them. 

8.  By  means  of  the  said  trespasses  and  grievances  the  said 
colliery  was  wrecked,  and  its  value  as  a  going  concern  ruined. 

9.  The  plaintiffs  allege  in  the  alternative  that  the  possession' 
of  the  said  property  and  the  right  to  sue  for  damages  for  the 
said  trespasses  and  grievances  resides  in  the  plaintiff  H.  C.  B., 
as  such  receiver  as  aforesaid,  or  in  the  other  three  plaintiffs,  or 
in  all  the  plaintiffs. 

The  plaintiffs  claim  £5000  damages. 
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Statement  of  Defence  of  the  Defendant  J,  B. 

1.  The  defendant  denies  that  the  plaintiff  H.  G.  B.  was  Defence  to 
appointed  receiver  of  the  L.  Mines  Colliery  by  the  late  High  ^^^^j 
Court  of  Chancery  as  alleged^  and  that  he  took  possession  as  seizure. 
such  receiver  of  the  said  mines,  colliery,  and  business,  and  of 

the  plant  and  machinery  thereon  and  connected  therewith,  and 
that  he  was  in  jxyssession  of  the  said  property  at  the  time  when 
the  defendant  levied  execution  upon  the  said  property.  And 
the  defendant  further  says  that  none  of  the  plaintiffs  were  in 
poBBCfldon  of  the  said  property  or  entitled  thereto  at  the  time 
of  the  said  execution. 

2.  The  defendant  denies  that  the  testator  was  at  the  time  of 
his  death  equitable  mortgagee  of  the  said  L.  Mines  and  Colliery, 
or  was  owner  of  the  said  plant  and  machinery  as  alleged. 

8.  The  defendant  further  says  that  the  testator's  title  to  the 
said  property  (if  any)  was  by  virtue  of  a  bill  of  sale  within  the 
meaning  of  the  "  Bills  of  Sale  Act,  1854,"  which  was  made  more 
than  twenty-one  days  before  the  said  execution,  and  was  un- 
v^^istered  at  the  time  of  the  said  execution,  and  that  no 
poeseflsion  was  taken  by  the  testator  or  his  representatives 
under  the  said  bill  of  sale  at  the  time  of  the  said  execution. 

4.  With  regard  to  the  claim  of  the  testator's  executora,  the 
defendant  says  that  the  goods  seized  by  the  defendant  were  the 
property  of  the  said  E.  B.,  subject  only  to  an  agreement 
between  him  and  the  testator,  which  agreement  did  not  pass  the 
property  in  the  said  goods  to  the  said  testator,  but  was  only  pcr- 
Kmally  binding  on  the  said  E.  B.,  and  was  only  enforceable  in 
a  Court  of  Equity,  and  that  the  defendant  at  the  time  of  the 
odd  execution  had  no  notice  of  the  said  agreement  and  of  the 
flaid  equitable  claim  of  the  testator's  executors. 

5.  On  or  about  the  8rd  December,  1875,  the  defendant's 
oflSoers,  under  a  valid  writ  oi  fieri  facias  upon  the  judgment  in 
the  6th  paragraph  of  the  statement  of  claim  mentioned,  lawftilly 
aeized  and  sold  some  machinery  and  movable  plant  on  the  said 
colliery,  the  same  being  the  property  of  the  said  E.  B.  liable  to 
seizure  under  the  said  writ  oi  fieri  facias,  but  they  did  not  seize 
any  of  the  brickwork  of  the  said  colliery. 

6.  The  defendant  denies  that  the  said  colliery  was  a  going 
oonoem,  and  that  by  means  of  the  allied  grievances  and 
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trespasses  the  said  colliery  was  wrecked,  and  its  Talne  as  a  going 
concern  mined. 

7.  The  defendant  farther  says  that  if  any  trespasses  or  wrong- 
fiil  acts  were  committed  by  the  defendant  or  his  officers  as  in  tihe 
statement  of  claim  alleged,  the  defendants,  the  Crewe  Coal  and 
Iron  Company  Limited,  are  liable  to  indemnify  the  defendant  in 
respect  of  any  damages  recoverable  against  the  defendant  for  sooh 
trespasses  or  wrongful  acts  on  the  ground  that  the  said  Crewe 
Coal  and  Iron  Company  Limited  having  caused  the  writ  ot fieri 
facias  above  mentioned  to  be  issned  and  indorsed  and  deliyered 
to  the  defendant  to  be  executed,  directed  and  required  the 
defendant's  officers  to  execute  the  said  writ  by  entering  the 
colliery  and  premises  in  the  statement  of  claim  mentioned,  and 
taking  the  machinery  and  other  goods  and  chattels  in  the  same 
statement  mentioned  and  alleged  to  be  wrongfully  seized  and 
caused  to  be  sold  by  the  defendant  as  and  for  the  goods  of  the 
said  E.  B.,  and  thereupon  the  defendant's  officers,  acting  upon 
the  said  direction  and  request,  and  bond  fide  believing  that  the 
said  L.  Mines  and  Colliery,  and  all  the  goods  and  chattels  there- 
on, were  the  property  of  the  said  E.  B.,  seized  and  sold  the  goods 
and  chattels  in  the  5th  paragraph  of  this  statement  mentioned. 

8.  This  defendant  J.  B.  claims  that  if  at  the  trial  of  this 
cause  any  damages  are  awarded  to  the  plaintifs  in  respect  of 
the  alleged  trespasses  or  other  wrongful  acts,  such  damages  may 
be  awarded  against  the  defendants,  the  Crewe  Coal  and  Iron 
Company  Limited,  either  directly  to  the  plaintiffs  in  disdiaige 
of  this  defendant,  or  as  indemnity  to  this  defendant  against  the 
payment  of  such  damages. 

Eeply. 

1.  The  plaintiffe  join  issue  upon  the  1st,  2nd,  3rd,  4th,  5th, 
and  6th  paragraphs  of  the  statement  of  defence. 

The  plaintiffs  further  say  that  they  have  no  concern  with  the 
defendant's  claim  for  indemnity  against  the  Crewe  Coal  and  Iron 
Company  Limited,  but  claim  that  any  damages  which  may  be 
awarded  to  the  plaintiff  may  be  so  awarded  both  against  the 
defendant  J.  B.,  and  against  the  said  Company. 

Action  against  Sheriff  for  selling  with  undue  Haste  (md  unthaui 

sufficiently  Advertising. 

1.  The  plaintiff  is  a  retired  officer  in  her  Majesty's  Indian 
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annjy  and  the  defendant  is  a  gentleman  residing  at  C.  Hall,  in  ^*^*^  * 
the  county  of  S.,  and  was  in  the  year  18 —  sheriff  of  the  said  miaconduct 
county.  i?  ^^^' 

2.  In  the  month  of  September,  1876,  a  writ  of  fieri  facias  a  sale 


issued  from  the Division  of  the  High  Court  of  Justice  ^^soods 

against  the  goods  of  the  plaintiff,  directed  to  the  defendant  as  execution. 
the  then  Sheriff  of  S.,  and  indorsed  for  £415,  with  interest 
and  costs  (the  £415  being  the  amount  recovered  in  an  action 
brought  by  Richard  R.  against  the  plaintiff),  and  the  writ  so 
indcraed  was  delivered  to  the  defendant  as  such  sheriff. 

8.  The  defendant,  on  the  afternoon  of  the  8th  September, 
adaed  mider  the  said  writ  certain  race-horses,  the  property  of 
the  plaintiff,  named  Lady  Jane,  the  Coquette,  and  others  of  great 
Tdoi^  which  said  race-horses  were  then  in  the  care  of  and  being 

tnined  by  Thomas ,  trainer  at  Newmarket,  in  the  said 

ooontiy  of  S. 

4.  The  defendant  wrongfully  sold  by  auction  the  said  race- 
horseB  so  seized  with  undue  and  unnecessary  haste,  without 
leaaonable  notice  of  the  said  sale,  and  without  it  being  possible 
ix  the  plaintiff,  after  the  seizure  and  before,  the  sale,  to  hear  of 
the  aeiznre,  so  as  to  enable  him  to  satisfy  the  execution  and 
avert  the  sale,  and  the  defendant  improperly  allotted  the  said 
laoe-hoTses  and  sold  the  same  for  a  price  which  was  inadequate 
and  less  than  their  reasonable  price,  and  without  taking  due  and 
reasonable  care  in  advertising  and  giving  notice  of  the  sale,  and 
abo  conducted  himself  negligently  in  the  conduct  and  manage- 
ment of  the  sale,  whereby  and  by  reason  of  the  premises  the 
ade  realised  much  less  than  it  otherwise  would  have  done. 

5.  The  defendant  also  sold  a  greater  number  of  the  said 
laoe-horses  to  satisfy  the  said  execution  than  was  necessary,  and 
ocmverted  to  his  own  use  some  or  one  of  the  said  horses  and  a 
part  of  the  proceeds  of  the  sale. 

The  plaintiff  claims : — 

(1.)  £1500  as  damages  for  the  grievances  above  com- 
plained of. 

(2.)  Such  further  or  other  relief  as  the  nature  of  the  case 
may  require. 


^74  8HIP-0WHZR. 

Ship-owner. 

And  see  CMrter-pariy — BiU  of  Lading. 

Actmi  against  Shijhowfier  far  refusing  to  give  a  clean  Bece^ 
for  Goods  shipped  in  his  Vessel  and  sold  subject  to  clean 
Receipt  heitig  given. 

Against  1.  In  the  month  of  Angast^  1877,  the  plaintiff  sold  to  one 

fOT^siT   ^-  ^'  ^'^^  ^^^  of  glucose  at  the  price  of  £19  Us.  ed.  per  ton, 

to  give  a      on  the  terms  that  the  plaintiff  should  deliver  the  same  free  on 

^^tDtTr      ^^^^  ^^  export  ship  in  the  Thames,  and  that  the  plaintiff 

goods  should  give  to  the  said  0.  S.  a  clean  receipt  for  the  same  bom 

shipped       |.jjg  owners  of  such  export  ship  or  their  master  or  agent. 

trover.  2.  On  or  about  the  7th  of  August,  1877,  it  was  agreed  by 

and  between  the  said  0.  S.  and  the  defendants  that  the  said  17i 

tons  of  glucose  should  be  shipped  on  board  the  defendantif  diqp 

"  Orient "  and  carried  therein  to  Adelaide  upon  certain  tenni 

then  settled  between  them. 

8.  Accordingly  the  said  6.  S.  gave  notice  to  the  plaintiff  to 
ship  the  said  17i  tons  of  glucose  in  the  "  Orient,"  The  plain- 
tiff thereupon  conveyed  the  said  17i  tons  of  glucose  packed  in 
345  cases  alongside  the  said  sliip  in  lighter,  and  gave  instme- 
tions  to  the  chief  officer  of  the  said  ship  only  to  receive  and 
keep  on  board  such  of  the  cases  as  were  in  good  condition,  and 
for  which  the  chief  officer  would  give  a  clean  receipt,  so  as  to 
enable  the  plaintiff  to  comply  with  his  contract  with  the  said 
6.  S.  in  that  respect. 

4.  The  chief  officer  of  the  "Orient,"  the  defendants*  agent, 
received  and  kept  on  board  the  said  845  cases  of  glucose,  hot 
did  not  give  and  wholly  refused  to  give  a  clean  receipt  of  biD  of 
lading  for  them,  whereupon  the  said  G.  S.  refused  to  accept  the 
said  845  cases  in  pursuance  of  the  said  sale,  and  the  plaintiff 
demanded  the  return  of  the  said  845  cases,  but  the  defendant! 
wholly  refused  to  return  the  same  or  any  part  thereof  and  con- 
verted the  same  to  their  own  use. 
The  plaintiff  claims  £500  damages. 
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Solicitor  (a). 

Claim  hy  one  of  a  Firm  of  Solicitors  for  his  Charges  incurred 
before  Partnership  and  Charges  for  Work  done  ly  the  Firm  (b). 

1.  The  plaintiff  are  solicitors  carrying  on  business  in  part-  ciaim  for 

nership  at  W.,  in  the  county  of .  eolidtor'B 

chaigeft. 

(a)  In  order  to  enable  a  sob'citor  to  recover  his  charges  for  profes-  A  aolidior 

sioiial  services  he  mast  be  prepared  to  prove —  must  take 

1.  That  he  was  duly  admitted,  enrolled,  and  qualified  as  a  solicitor,  out  a  oer- 
By  the  Stamp  Act,  1870,  a  solicitor  who  directly  or  indirectly  acts  or  tificate  to 
practiBes  in  any  Conrt  as  such  without  having  a  duly  stamp^  certifi-  enable  bini 
'Cate    in  force  at  the  time,    shall    be  incapable  of   maintaining   any  to  recover 
actton  or  suit  for  the  recovery  of  any  fee,  reward,  or  disbursement  in  hia  fees. 
rdation  to  any  act  or  proceeding  by  him  in  such  capacity.    And  by  the 
Attorneys  and  Solicitors  Act,  1874  (37  8c  38  Vict.  c.  68,  s.  12^,  no  costs, 

4to.y  in  relation  to  any  act  or  proceeding  by  a  solicitor  without  being 
duly  qualified  to  act  as  such,  shtdl  be  recoverable  in  any  action,  &c.    By   i^w  list 
^  &  24  Vict  c  127,  8. 22,  the  Law  List  shall  be  primdfaeig  evidence  that  primdfaeie 
ftte  persons  whose  names  are  inserted  in  it,  in  the  list  of  solicitors,  have  evidence  of 
obtained  stamped  certificates  for  the  current  year  (Nov.  1 6  to  Nov.  1 5)  and   his  quali- 
the  absence  of  a  solicitor's  name  therefrom  is  pHmd  fascia  evidence  that   fication. 
he  has  not  obtained  a  certificate  for  such  current  year ;  but  in  the  latter 
4SMe  an  extract  frcon  the  Roll  of  Solicitors,  signed  by  the  secretary  of  the 
Law  Society,  shaU  be  evidence  of  the  facts  appearing  in  such  extract. 

2.  His  retainer  as  solicitor  by  the  defendant,  wMch  may  be  done  by 
allowing  either  an  express  retainer,  or  that  the  defendant  attended  at 
Ilia  ofi^e  and  gave  d^ections,  or  otherwise  recognised  his  employment. 

3.  That  the  business  was  done,  which  may  be  proved  by  a  clerk  or 
other  agent  who  can  speak  to  the  existence  of  the  cause  or  other  business 
in  respect  of  which  the  charges  are  made,  and  can  prove  the  main  items. 
(Boeooe  Ev.  Nisi  Prius,  13th  ed.  473.) 

4.  That  a  bill  was  delivered  pursuant  to  6  &  7  Vict.  c.  73,  s.  37,  which  Delivery 
provides  that  no  solicitor,  nor  an  executor  of  any  solicitor,  shall  com-  of  a  bill 
menoe  or  maintain  an  action  for  the  recovery  of  any  fees,  charges,  or  month 
diibarsements  for  any  business  done  by  him  as  such  solicitor  until  the   before 
ezpinitlon  of  one  month  after  he  shall  have  delivered  to  the  defendant,   action 
or  sent  by  post,  or  left  for  him  at  his  counting-house,  office,  dwelling-  essentisL 
house,  or  last  known  abode,  a  bill  of  such  fees,  &c,  which  shall  be  sub- 
scribed by  him  or  any  one  of  the  partners,  by  his  name  or  the  name  of 

hie  firm,  or  be  accompanied  by  a  letter  so  subscribed,  and  referring  to 
■Dch  bill.  Under  this  enactment  a  solicitor's  bill  cannot  be  recovered 
on  an  account  stated,  without  proving  the  delivery  of  the  bill,  though 
the  amount  has  been  admitted.  {Eicke  v.  ybhsg,  1  M.  &  Bob.  359.) 
Bnt  he  ma^  recover  on  a  promissory  note  given  for  the  amount.  (Jeffreifs 
T.  Beans,  14  M.  &  W.  210.) 

The  bill  must  after  delivery  be  left  with  the  defendant  for  examina- 
tion,   ^Brooks  V.  Mason,  1  H.  Bl.  290.) 

A  ddivery  to  the  defendant's  solicitor,  if  he  himself  afterwards 
attends  the  taxation,  is  sufficient.     (Vincent  v.  Slaymakery   12  East, 


{h)  For  this  note,  seeposty  p.  578. 
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Claim  for         2.  Before  the  plaintiffs  entered  into  the  partnership  the  dc- 
chargo^*      fendant  retained  and  employed  the  plaintiff  J.  E.  F.  as  his 
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372.)    So  a  deliyery  to  one  of  several  persons  who  join  in  the  retainer. 
(^JFbnchett  v.  Iltm,  2  Camp.  277.) 

By  the  Attorney  and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28,  8.  4),  a 
solicitor  may  make  an  agreement  in  writing  with  his  client  respecting 
the  amount  and  manner  of  payment  for  his  fees  or  disborsements,  &c., 
either  by  a  gross  sum,  or  commission,  or  salary  ;  but  where  the  agree- 
ment is  in  respect  of  business  transacted  in  Court,  the  amount  payable 
thereunder  shall  not  be  received  by  the  solicitor  until  the  agreconent 
has  been  approved  by  a  taxing  officer.  By  sect  8  no  action  shall  be 
brought  to  enforce  such  agreement,  but  it  may  be  enforced  by  the  Court 
on  motion.  By  sect.  15  an  agreement  under  Uiis  Act  obviates  the  objec- 
tion of  no  signed  biU  having  been  delivered  when  an  action  is  brought 
to  recover  the  solicitor's  charges. 

It  has  been  held  that  to  constitute  an  agreement  as  to  costs  between  a 
solicitor  and  his  client  within  the  meaning  of  sect.  4  of  this  Act,  the 
document  must  be  signed  by  both  parties.  XExpart€  Munrv,  Be  Lewity 
45  L.  J.  Com.  Law,  816.) 

The  statement  of  claim  should  show  that  all  the  above  conditionB  have 
been  complied  with  subject  to  such  modifications  as  have  been  mentioned. 
Proof  is  altogether  another  matter,  and  the  plaintiff  will  only  be  called 
on  to  establish  such  of  them  as  the  defendant  denies  or  does  not  admit 
in  his  statement  of  defence. 

De/encesJ] — The  foregoing  outline  of  the  conditions  it  is  essential  in 
the  absence  of  admissions  by  the  defendant  to  establish,  indicate  suffi- 
ciently the  chief  defences  to  this  action.  They  are — Ist.  Denial  that  the 
plaintiff  was  duly  adnutted  and  qualified  to  practise  as  a  solidtor  at 
the  time  of  the  rendering  the  services.  2nd.  That  he  had  not  taken  out 
a  certificate  pursuant  to  the  6  &  7  Vict  c.  73,  s.  26.  8rd.  A  denial  that  the 
plaintiff  delivered  a  biU  pursuant  to  the  6  &  7  Vict.  c.  73,  s.  37,  in  cases 
which  do  not  come  within  the  provision  of  the  Attorneys  and  Solidtors 
Act  before  r^erred  to  as  to  special  agreements.  4th.  Denial  of  the 
retainer.  5th.  Denial  that  the  services  were  rendered,  including  allega- 
tions charging  negligence  or  incompetence. 

The  plaintiff 's  negligence  is  no  defence  if  it  has  not  been  such  as  to 
deprive  the  defenduit  of  all  benefit  (TsmpUr  v.  McLachtan^  2  N.  B. 
136.)  But  where  such  has  been  the  case,  it  is  a  good  defence.  See  lor 
several  instances,  Huntley  v.  Bulwer,  6  N.  C.  Ill ;  Bracev  v.  Chrtfff 
12  Ad.  &  B.  373  ;  Zon^  v.  OrH,  18  C.  B.  N.  S.  610  ;  26  L.  J.  C.  P.  127; 
Lewis  V.  Samuelj  8  Q.  B.  685  (in  which  the  plaintiff  sued  only  for  costs 
out  of  pocket,  to  which  he  had  agreed  that  defendant's  liability  should 
be  limited).  An  attorney  cannot  recover  costs  of  suit  in  an  inferior 
Court,  which,  as  he  ought  to  have  known,  had  no  jurisdiction  in  the 
matter,  and  was  restrained  by  prohibition.  {Bobinson  v.  JEmanMely  L.  B. 
9  C.  P.  415,  416.)  So  where  he  sues  in  a  Court  which  has  no  adequate 
powers  to  examine  material  witnesses  out  of  the  jurisdiction,  and  the 
suit  fails  accordingly.  {Cox  v.  Lea4;h,  1  C.  B.  N.  S.  617  ;  26  L.  J.  C.  P. 
125.^  When  it  has  appeared  that  the  plaintiff  paid  no  attentkm 
to  the  defendant's  case,  but  resided  at  a  distance  from  his  <ARd^  vod 
his  business  was  transacted  by  a  person  employed  by  him,  it  was  held 
he  could  not  recover,  even  without  reference  to  the  snocees  or  mis- 
carriage of  the  business  done.  {Taylor  v.  Glasshrook,  3  Stark.  75; 
nopJnnson  v.  Smith,  1  Bing.  13.)  Where  the  plaintiff  haa  throogb 
inadvertence  or  inexperience  done  useless  work,  he  cannot  recover  for 
it;  and  where  there  are  charges  for  such  work  and  separate  charges 
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solicitor,  and  for  work  done  as  such  solicitor  between ,  Claim  for 

1876,  and  the  11th  of  March,  1877,  both  inclusive,  and  for  dis-  ^*^^* 


for  work   for   which    he   is   entitled  to    recover,  the  former  may   be 
expunged.    {Shaw  v.  Arden,  9  Binp.  287.)    Where,  however,  there  has 
been  some  other  cause  concurring  with  the  plaintiff 's  negligence  or  incom-    What 
petence,  and  conducing  to  the  loss  of  benefit  to  the  dcfenchint,  it  forms  no    amounts  to 
defence.    {Dax  v.  Ward^  1  Stark.  409.)    It  is  no  ground  of  defence  that  the    negligence 
plaintiff  neglected  to  put  in  a  pica  for  delay  according  to  defendant's    in  a  soli - 
instnietions.    {Johnton  v.  Ahton,   1    Camp.  176.)    The  fact  that  an  in-    ^itor  dis- 
fltrnment  prepared  by  the  plaintiff  turns  out  to  be  illegal  is  no  defence    entitling 
to  an  action  for  the  charge  for  preparing  it  if  there  was  any  reasonable   jjjqi  ^  i^ 
doubt  of  its  legality.    (Pottx  v.  Sparrotr^  0  C.  &  P.  749.)    And  see  as   ^,^,8^ 
to  the  effect  of  an  error  in  matters  of  difficulty,  Buhner  v.   Oilman,  4 
M.  He  Or.  108  ;  and  In  re  Sndd,  34  L.  J.  Ch.  502  ;  34  Beav.  650. 

In  preparing  a  statement  of  defence  in  cases  where  the  instructions   The  advis- 
discloee  serious  negligence  or  want  of  knowledge  of  practice  or  law,    ability  of 
which  has  deprived  the  defendant  altogether  or  in  some  measure  of  the    making  a 
benefit  of  his  claim,  defence,  &c.,  it  would  perhaps  be  the  better  course   solicitor's 
to  make  such  negligence,  &c.,  the  subject  of  a  set-off  or  counter-claim,    negligence 
and  as  the  same  evidence  would  be  given  on  the  claim  and  counter-    ^tie  subject 
claim  as  if  negligence  were  pleatled,  there  need  hardly  be  any  appro-    of  a  coun- 
hennon  that  the  cases  would  be  ordered  to  be  tried  separately.  ter-cLnim. 

Before  the  Judicature  Acts  came  into  force,  if  a  solicitor  who  acted 
as  the  agent  of  another  sued  the  client,  it  would  be  a  good  defence  that 
credit  was  given  to  the  principal  solicitor  by  the  plaintiff  and  not  to 
the  client,  and  evidence  to  show  that  this  was  the  custom  in  the  pro- 
fianicm  would  be  admitted  in  support  of  such  a  defence.  But  since  the 
abore  Acts  came  into  force,  if  the  principal  solicitor  and  his  agent  sued 
together  as  plaintiffs  and  claimed  alternatively  this  defence  would  hardly 
avail  the  defendant. 

When  neffl't^ence,  A'C,  actionable.'] — There  must  be  gross  negligence    Solicitor 
or  ignorance  in  the  performance  of  his  professional  duties  by  a  solicitor   jjatle  for 
to  render  him  liable  to  an  action  by  his  client.    {PurcU  v.  Landfill  12        ^^  ^^ 
CI.  &F.  91.)    He  is  bound  to  bring  a  fair  amount  of  skill,  care,  and    Hgence. 
knowledge  to  the  performance  of  his  duty,  and  this  is  a  question  of  fact 
for  the  jury,  under  the  direction  of  the  judge,  who  is  to  explain  the 
nature  of  the  duty,  and  the  degree  of  negligence  or  ignorance  which 
will  make  him  responsible.    {Hunter  v.  Chid  well,  10  Q.  B.  69  ;  aff.  ///. 
83.)     "It  would  be  extremely  difficult,"  observes  Tindal,   C.  J.,  in 
ddirering  the  judgment  of  the  Court,  in  Godefroy  v.  Dalton  (6  Bing. 
467 — ^9),  "to  define  the  exact  limit  by  whicli  the  skill  or  diligence,   j   , 
which  an  attorney  undertakes  to  furnish  in  the  conduct  of  a  case  is     ?5}f "'f'j 
boonded  ;  or  to  trace  precisely  the  dividing  line  between  that  reasonable   ?,  ynuai, 
fikill  and  diligence,  which  appears  to  satisfy  his  undertaking  and  that    r*    '»  ^ 
trmna  negligentia  or  lata  c^dpa  for  which  he  is  undoubtedly  responsible.        ^    L  *^ 
The  cases,  however,  appear  to  establish,  in  general,  that  an  attorney  is   *™<>"^"*  w> 
liable  for  the  consequence  of  ignorance  or  non-observance  of  the  rules  of   ..  g^^^'^fS* 
practice  of  the  Court  in  which  he  sues,  for  the  want  of  care  in  the  pre-    "Sence. 
pantion  of  the  cause  for  trial ,  or  of  attendance  thereon  with  his  witnesses, 
and  for  the  mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is 
OBoally  and  ordinarily  allotted  to  his  department  of  the  profession. 
Whilst  on  the  other  hand  he  is  not  answerable  for  error  in  judgment 
npon  points  of  new  occurrence  or  of  nice  or  doubtful  construction,  or 
snch  as  are  usually  intrusted  to  men  in  the  higher  branch  of  the  profes- 
sion of  the  law.    ....    We  lay  no  stress  uiion  the  fact  that  the 
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biirseinents  and  payments  by  the  said  J.  E.  F.  in  and  abont 
sucli  work,  there  is  due  from  the  defendant  to  the  said  J.  E.  F. 

the  Sinn  of  £101,  less  £50  paid  on  account  on   the of 

January,  1877. 


t). 


Alter  the  11th  of  March,  1877,  the  defendant  retained 
and  employed  the  plaintiffs  as  his  solicitors,  and  for  work 
d(^ne  as  such  solicitors  between  the  11th  of  March,  1877,  and 
:;?i^nd  of  June,  1877,  and  for  disbursements  and  payments  in 
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attorney  had  cousulted  counsel,  because  we  think  liis  liability  mugt depend 
uj-uii  the  nature  and  description  of  the  mistake  or  want  of  dcill  which  h» 
been  shown,  and  he  cannot  shift  from  hiniself  such  responsibility  by  con- 
snltinir  another  where  the  law  would  presume  him  to  have  the  knowledge 
himself."     (And  see  I.ec  v.  Wallwr,  L.  R.  7  C.  \\  121.) 

A  solicitor  retained  to  conduct  a  cause  has,  in  the  al>scnce  of  expres 
prohibition,  an  implied  power  in  the  exercise  of  his  discretion  to  enter 
into  a  compromise,  if  he  does  so  reasonably,  skilfullv,  and  bond  fide. 
{('hown  V.  Parrott,  32  L.  J.  C.  P.  197  ;  14  C.  H.  N.  5S.  74 ;  but  see  Grtn^ 
V.  Crorh'tt.  34  L.  J.  Ch.  COG.)  A  solicitor  retained  in  an  action  has  do 
implied  authority  after  judgment  for  his  client  to  agree  on  his  behalf  to 
I  o-tpone  execution.     (Long rove  v.  White,  L.  K.  (>  C.  P.  440.) 

A  stipulation  in  a  special  agreement  under  the  Attorneys  and  SolicitorB 
Act,  1»70,  that  a  solicitor  sliall  not  be  liable  for  negligence  is  void.  (Sec 
s.  7.) 

Where  money  of  a  client  comes  to  the  hands  of  a  partner  in  a  firm  d. 
solicitors,  in  the  ordinary  course  of  their  business  as  such,  the  firm  are 
liable  in  case  of  a  defalcation  by  such  partner.  (St.  Avhyn  v.  Smarts  L,  B. 
5  E(i.  1^3  ;  lb.,  3  Ch.64G  ;  JJundonald,  Earl  of,  v.  Ma^tterman,  L.  B.  7  Eq. 
."04.)  If  money  is  left  in  the  hands  of  a  member  of  a  firm  to  be  invested 
in  a  s]»ccific  mortgage,  the  fiiin  arc  responsible  ;  but  aliter  where  it  is  so 
left  with  a  general  direction  that  it  is  to  bo  invested  on  mortgage,  as  this 
contemplates  a  character  of  business  strictly  l>elonging  rather  to  the 
occupati(m  of  a  monetary  scrivener  or  money-lender  than  to  that  of 
solicitors.  {Jlarman  v.  Johnson,  2  E.  &  B.  61  ;  22  L.  J.  Q.  B.  297  ;  and 
see  I'lunur  v.  Gregory,  L.  11.  18  Eq.  C21.)  A  film  of  solicitors  is  not 
lial)l(*  for  money  entrusted  to  one  of  its  members  as  a  trustee.  (!)«•- 
donah! ,  Karl  of,  v.  Masterwan,  xiipra.) 

Ih/iiiecs.'] — 1.  Denial  of  retainer,  under  which  would  be  ranged  • 
defenor  denying  that  the  defendant  acted  as  solicitor. 

2.  Denying  the  breach  of  duty. 

3.  Denial  of  damage,  which,  however,  is  only  a  defence  to  the  extent 
of  re<'ucing  the  verdict  to  nominal  damages.  The  onus  lies  on  the  de- 
fendnnt  of  showing  that  the  plaintiff  had  either  no  gtxxl  cause  of  action 
or  no  d(  fence  in  the  action  about  which  the  negligence  is  alleged  to  ha?c 
been  c-nmiitted.     (See  Oodefroy  v.  Jay,  7  Bing.  413.) 

4.  Statute  of  Limitations.  Tlie  statute  runs  from  the  breach  of  doty 
complained  of,  and  not  from  tlie  discovery  thereof,  or  the  occurring  of 
.the  Cv  nr^cqucntial  damages.  The  operation  of  the  Statute  of  UmitatioBS 
is  not  suspended  or  removed  by  acknowledgment  in  this  action.  (See 
ante,  fJinifafion  of  Act  lorn.) 

\h)  nefv>re  the  Judicature  Acts  the  firm  and  an  individual  partner  (xndd 
iu)t  bave  sued  together  as  in  this  form  ;  but  by  Order  XVII.  r.  6, 
*•  Claims  liv  pliiintiffs  jointly  may  be  joined  with  claims  by  them  or  anj 
of  tluHi  rupaiutely  against  the  same  defendant." 
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and  about  such  work,  there  is  due  from  the  defendant  to  the  Claim  for 
plaintiffs  £113.  solicitor's 

4.  The  plaintiffs  have  delivered  to  tlie  defendant  bills  duly 
signed  by  them  containing  fall  particulars  of  the  sums  of  £113 
and  £144  already  mentioned  a  month  before  the  conmience- 
ment  of  this  action,  but  the  defendant  has  not  paid  the  same. 

The  plaintiffs  claim  £113. 

The  plaintiff  J.  E.  F.  also  claims  the  further  sum  of  £144. 

Statement  of  Defence  and  Counter-claim,    . 

1.  The  plaintiffs'  claims  in  this  action  are  for  charges,  fees,  Defence 
and  disbursements  alleged  to  be  ])ayable  by  the  defendant  to  p^^futiTg 
the  plaintiffs  respectively  for  the  work  done,  and  disburse-  exertionB 
ments  and  pa}Tnents  made  by  the  plaintiffs  as  such  solicitors  J^t^^te' 
as  in  the  said  statement  of  claim  mentioned,  whilst  they  were  defendant. 
acting  under  the  retainers   and  performing  the  work  here- 
inafter   in    the    defendant's  comiter-claim   particularly  men- 
tioned. 

2.  The  plaintiffs,  whilst  they  were  so  acting  under  such 
retainers  and  performing  such  said  work  and  making  the  said 
disbnrsements  and  pa}'ments  in  the  plaintiffs*  said  statement 
of  daim  mentioned,  were  guilty  of  gross  carelessness,  negli- 
gence, ignorance,  and  improper  conduct  hercinafter  in  the 
defendant's  counter-claim  |)articularly  mentioned. 

8.  By  reason  of  such  carelessness,  negligence,  ignorance,  and  ' 

improper  conduct  of  the  plaintiffs,  the  said  work,  disburse- 
ments, and  payments  were  utterly  worthless  and  of  no  use  or 
value  whatsoever  to  the  defendant,  and  by  reason  thereof  the 
defendant  never  became,  nor  was,  nor  is  he  now  liable  to  pay 
to  the  plaintiffs  the  moneys  claimed  by  them  in  respect  of  tHfe 
same  or  any  part  thereof. 

And  by  way  of  set-off  and  counter-claim  the  defendant 
says : — 

1.  At  the  time  hereinafter  mentioned  the  defendant  was  and  Counter- 
still  is  a  clerk  in  holy  ordei-s,  and  rector  of  the  parish  of ,  ^ 

in  the  county  of . 

2.  In  the  month  of ,  187G,  one  commenced  an 

action  for  libel  against  the  defendant  in  the  High  Court  of 
Justice  in  respect  of  certain  alleired  defamatory  statements 
published  by  the  defendant  in  the  W.  Advertiser. 
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The  defendant  retained,  first,  the  plaintiff  J.  E.  F.,  and 
then  both  the  plaintiffs  for  reward  to  act  for  him  as  his  solicitors 
in  the  said  action. 

4.  AMiilst  the  plaintiffs  were  acting  under  and  by  virtue  of 
the  said  retainers  and  employment,  they  were  guOty  of  and 
acted  with  gross  carelessness,  negligence,  ignorance,  and  im- 
proper conduct,  that  is  to  say,  the  plaintiffs  carelessly,  negli- 
gently, ignorantly,  and  improperly  omitted  to  advise  the  de- 
fendant that  the  said  letter  so  published  by  the  defendant  w» 
a  libel  on  the  persons  therein  referred  to,  and  that  the  defend- 
ant was  not  in  a  position  to  justify  the  same  or  defend  the  said 
action,  that  the  claims  of  the  said  persons  ought  to  be  com- 
promised, or  that  the  same  might  be  compromised  on  term& 
favourable  to  the  defendant,  although  the  fact  was  so ;  and 
further  in  this,  that  the  plaintiffs  carelessly,  negligently,  igno- 
rantly, and  improperly  omitted  to  compromise  the  claims  of  the 
said  persons  upon  such  reasonable  terms  as  the  same  mi^t 
have  been  compromised  upf)n ;  and  in  this,  that  they  improperly 
disclosed,  or  caused  to  be  disclosed,  to  the  solicitors  of  the  said 
persons  that  the  defendant's  counsel  viewed  his  defence  of  the 
said  action  unfavourably,  and  thereby  prevented  the  said  befcwpe- 
mentioned  persons  compromising  their  claims  upon  terms  ad- 
vantageous to  the  defendant,  as  they  otherwise  would  have 
done  ;  and  in  this,  that  although  the  said  before-mentioned 
persons  were  ready  and  willing  to  allow  the  said  action  to 
a)>ate  and  cease  without  requiring  the  defendant  to  pay  them 
any  costs,  yet  the  plaintiffs  carelessly,  negligently,  ignorantly, 
and  improperly  forced  and  compelled  them  to  proceed  with  the 
said  action  ;  and  in  this,  that  they  carelessly,  negligently,  igno- 
rantly, and  improperly  omitted  to  call  as  witnesses  on  behalf  of 
the  defendant  certain  persons  who  could  and  might  and  ought 
to  have  been  called  at  the  time;  and  also  carelessly,  negligently, 
ignorantly,  and  improperly  expended  large  siuns  of  money  to 
subpoena  as  witnesses  persons  who  were  not  necessary  or  proper 
to  be  and  were  not  in  fact  called  as  witnesses  on  the  said  trial. 

T).  By  rcjison  of  the  premises  and  of  the  said  careless,  negli- 
gent, ignorant,  and  improper  conduct,  the  defendant  was 
indnced  to  and  did  defend  the  said  actions  brought  against 
him  as  aforesaid,  without  having  any  reasonable,  proper,  or 
sufficient  ground  for  so  doing,  and  was  defeated  in  the  same 
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and  became  and  was  obligedj  to  and  actaaJly  did  pay  a  large  Counter- 
Bum  of  money  for  the  damages  and  costs  of  the  same,  and  *^^*"°- 
also  by  reason  of  the  premises,  the  defendant  has  been  brought  ^^J^****' 
into  great  public  scandal  and  contempt  in  his  said  parish  as  such  a8  solici- 
rector,  and  is  there  Tiewed  as  and  believed  to  be  a  person  who  ^^ 
had    improperly  and  without  any  due  or   reasonably  proper 
^^unds  published  libels  on  the  said  persons  which  he  was  not 
in  a  position  to  justify,  and  then  wrongfully  and  improperly 
defended  an  action  for  the  same.    And  the  defendant  has  been 
thereby  greatly  distressed  and  harassed  in  mind  and  body. 
The  defendant  claims  £1000  in  respect  of  the  matters  stated 
in  the  set-off  and  counter-claim. 

Iiej}li/. 

1.  The    plaintiffs  join   issue   with   the  defendant   on  his  Reply. 
defence,  except  that  they  admit  that  part  of  the  plaintiffs' 
<ilBim  arose  whilst  they  were  acting  as  solicitors  and  performing 

the  work  in  the  counter-claim  mentioned. 

2.  The  plaintiffs  deny  that  they  were  guilty  of  or  acted  with 
^carelessness,  negligence,  ignorance,  or  improper  conduct  as  in  the 
4th  paragraph  of  the  statement  of  defence  and  counter-claim 
idleged,  and  further  say  that  the  said  plaintiffs,  before  and  after 
the  said  action  was  brought,  advised  the  defendant  that  the  said 
letter  was  a  libel,  and  advised  the  defendant  that  he  ought  to 
4X)mpromise  the  said  person's  claims,  and  it  was  agreed  between 
the  said  persons  and  the  defendant  that  the  defendant  should 
<X)mpromise  the  said  claims  by  apologizing  for  the  said  letter, 
snd  the  defendant  apologized  for  the  same  accordingly.  Differ- 
ences then  arose  between  the  defendant  and  the  said  persons  as 
to  the  terms  on  which  it  had  been  agreed  the  said  apology 
Bhonld  be  accepted,  and  the  defendant  having  refused  to  pay 
<;ertain  costs  of  the  solicitors  of  the  said  persons,  the  said 
xiction  in  the  counter-claim  mentioned  was  commenced.  The 
defendant  was  fiilly,  properly,  and  carefully  advised  by  the 
plaintiffs  as  to  the  terms  on  which  the  said  action  might  be 
<»mpromi8ed,  and  refused  to  compromise  the  same  on  the  said 
termSy  and  insisted  tliat  the  said  action  should  be  proceeded 
with.  The  plaintiffs  did  not  disclose  nor  cause  to  be  disclosed 
to  the  soUcitors  of  the  said  persons  that  the  defendant's  counsel 
viewed  his  defence  unfavourably,  and  did  not  thereby  prevent 
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l>efence. 


the  said  persons  compromisiuor  the  said  claims  as  all(^;ed.  The 
plaintiffs  did  not  carelessly,  nei^ligently,  ignorantly,  or  im- 
properly omit  to  call  witnesses  who  ought  to  have  been  called 
at  the  said  trial,  or  subpoena  witnesses  not  necessary  or  proper 
to  be  called,  and  in  subpoenaing  and  calling  witnesses  and 
obtaining  the  evidence  recjuired  at  such  trial  they  acted  with 
proper  skill  and  care  and  followed  the  advice  of  the  comisel 
retained  by  the  defendant,  and  fully  instnicted  in  the  case. 

3.  The  plaintiffs  say  that  in  the  whole  proceedings  with 
reference  to  the  said  action  they  acted  with  proper  care,  skill,, 
diligence,  and  propriety,  properly  ad-^ising  the  defendant 
throughout  the  proceedings,  and  properly  consulting  instruc- 
ting and  follo>ring  the  advice  of  counsel  from  time  to  tune 
when  necessary,  and  the  plaintiffs  deny  that  the  defendant  sus- 
tained the  alleged  damage  or  any  damage  l)y  any  negligence  or 
misconduct  on  their  part. 

Statement  of  Claim  for  Solicitors'  Charges, 

1.  The  plaintiffs  are  solicitors  carrying  on  business  at , 

in  the  city  of  London.    The  defendant  resides  at ,  in  the 

county  of . 


2.  On  or  about  the 


1870,  the  defendant  retained  the 


plaintiffs  to  defend  him  in  an  action  brought  against  him  bj 
one  E.  B.,  and  in  defending  such  action  the  plaintiffs,  at  the 
defendant's  request,  did  certain  professional  work  and  made 
certain  disbursements,  the  fair  and  reasonable  charges  for  which 
work  and  payments  amount  to  the  sum  of  £140. 

3.  The  plaintiffs  have  delivered  to  the  defendant  a  bill  dnij 
signed  by  them,  containing  fiill  particulars  of  the  said  sum  of 
£140,  more  than  a  month  before  the  commencement  of  this 
action,  and  have  applied  to  the  defendant  to  pay  the  same,  b«t 
he  has  refused  and  neglected  to  do  so. 

The  plaintiffs  claim  £140,  &c. 

Statement  of  Defence  and  Counter-claim, 

1.  The  defendant  admits  that  he  employed  the  plaintiflfeto 
act  for  him  as  his  solicitors  in  an  action  brought  against  him 
by  E.  B. 

2.  The  defendant  denies  that  the  plaintiffs'  charges  are  fair 
and  reasonable.    The  sum  of  £140  is  greatly  in  excess  of  the 
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amount  of  the  proper  charges  for  the  plaintiffs'  services  and  Defence 
disbursements.  ^^F^?- 

3.  The  plaintiffs  conducted  the  defence  of  the  said  action  tiffs'  ser- 
negligently  and  unskilfully.     They  did  not  properly  instruct  ^^*  j^^^^° 
counsel^  they  omitted  to  secure  the  presence  at  the  trial  of  wit- 
nesses and  documents  necessary  for  the  defence;  they  did  not 
request  counsel  to  call  witnesses  requisite  for  the  defence,  and 

they  did  not  properly  acquaint  themselves  with  the  defendant'^ 
case,  and  they  prepared  the  same  for  trial  in  a  careless  and  im- 
perfect manner. 

4.  By  reason  of  such  negligence  of  the  plaintiffs  the  defend- 
ant lost  the  verdict  in  the  said  action,  and  the  plaintiffs'  alleged 
services  were  wholly  valueless  to  the  defendant. 

And  by  way  of  counter-claim  the  defendant  says  as  follows : —  Counter- 

5.  The  defendant  repeats  the  allegations  contained  in  the  3rd  p^i^tiffs' 
and  4th  paragraphs  of  the  statement  of  defence.  negligeoce 

6.  If  the  defence  to  the  said  action  had  been  properly  con- 
ducted the  defendant  would  have  succeeded  therein.  In  con- 
sequence of  the  plaintiffs'  said  negligence  the  defendant  was 
defeated  in  such  action,  and  was  compelled  to  pay  to  the  plaintiff 
therein  £200  in  respect  of  his  claim  and  taxed  costs. 

In  respect  of  the  matters  stated  in  the  counter-claim  the  de- 
fendant claims  £800. 

Statement  of  Claim  by  Solicitor  for  Sum  promised  on  a 
Contingency  in  Consideration  of  Services, 

1.  By  a  contract  dated  the ,  the  defendant  promised  the  Claim  by  a 

plaintiff,  in  consideration  of  the  trouble  which  he  had  taken  f^p  ^^g^^J^ 
about  her  affairs  at  her  re([uest,  and  of  the  services  he  had  payable  on 
Tendered,  and  was  about  to  render  her  at  her  request  in  and  ggn^"!*^* 
oonceming  the  suit  of  G.  v.  P,  and  others,  in  which  the  present 
defendant  was  plaintiff,  to  pay  the  plaintiff  the  sum  of  £100  out  of 

the  first  moneys  that  should  be  recovered  by  her  in  the  said  suit. 

2.  The  defendant  has  recovered  a  large  sum  greatly  exceed- 
ing £100  in  the  said  suit,  and  all  times  have  elapsed  and  all 
things  have  happened  necessary  to  entitle  the  plaintiff  to  be 
paid  the  said  sum  of  £100. 

3.  Yet  the  defendant  has  not  paid  to  the  plaintiff  the  said 
gam  or  any  part  thereof. 

The  plaintiff  claims  £100. 
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Statement  of  Defence, 

1 .  The  plaintiff  is  a  solicitor  living  at . 

is  a  widow  residing  at . 

2.  At  the  time  of  the  happening  of  the  events  hereinafter  set 
out,  the  plaintiff  stood  in  a  fiduciary  relation  to  the  defendant, 
and  was  acting  or  had  acted  as  her  solicitor  or  legal  adviser. 

3.  The  defendant  does  not  admit  the  said  alleged  agreement 
in  the  statement  of  claim  set  out,  and  further  says  that  if  any 
such  document  was  ever  signed  by  her  it  was  signed  at  the 
recjuest  of  the  plaintiff,  in  whom  she  had  confidence,  and  that  she 
never  read  the  document  nor  was  it  ever  explained  to  her,  nor 
had  she  any  knowledge  of  its  bearing  or  effect,  and  she  signed 
it  l)ecause  of  the  confidence  which  she  had  in  the  plaintiff  as 
aforesaid,  and  as  such  solicitor  or  legal  adviser  as  aforesaid,  and 
it  was  obtained  by  him  through  undue  influence  and  without  the 
defendant  having  any  independent  advice. 

4.  The  defendant  further  says  that,  if  any  such  agreement 
as  that  alleged  in  the  statement  of  claim  was  ever  made  by  the 
defendant,  it  was  an  agi^eement  made  between  solicitor  and 
client  respecting  the  amount  and  manner  of  payment  for  the 
whole  or  part  of  past  sen' ices,  charges,  fees,  or  disbursements  in 
res])ect  of  business  done  by  the  plaintiff  as  solicitor  or  advocate 
or  conveyancer  for  the  defendant  as  his  client  in  that  behalf 
and  was  by  both  parties  to  it  intended  to  be  and  was  made 
in  pursuance  of  and  subject  to  the  previous  of  the  Attorneys 
and  Solicitors  Act,  1870  ;  and  the  same  is  not  the  subject  of  an 
action  within  the  meaning  of  the  8th  section  of  the  said  Act. 


Defence  to 
an  action 
for  soli- 
citor's 
charges. 


Statement  of  Defence  {claim  not  given)  in  an  Action  for  SoUcitm's 

Charges, 

1.  The  defendant  says  that  he  retained  and  employed  the 
plaintiff  to  act  as  his  solicitor  in  and  about  the  preparation  of 
his  proof  of  debt  against  the  estate  of  Messrs.  S.  &  A.,  and  to 
attend  a  meeting  of  their  creditors  on  his  behalf,  and  the  plain- 
tiff requested  the  defendant  to  vote  for  a  liquidation  of  the 
affairs  of  the  said  Messrs.  S.  &  A.  by  arrangement,  and  for  the 
appointment  of  a  trustee  of  his  the  plaintiff's  nomination,  and 
to  assist  him  to  become  the  solicitor  to  the  said  estate ;  and  tiie 
])lain  tiff  promised  that  in  consideration  of  such  voting  and  assist- 
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ance  he  would  protect  the  interests  of  the  defendant  in  the  Defence 
matter  of  the  liquidation  without  charge  to  the  defendant.  tionfor 

2.  The  defendant  says  that  he  did  vote  accordingly,  and  pro-  solicitor's 
cured  the  plaintiflT's  nominee  to  be  the  trustee  of  Messrs.  S.  &  ^^^^'K®*- 
A/s  estate,  and  the  plaintiff  to  be  appointed  the  solicitor  thereto ; 
and  the  defendant  says  that  the  charges  sought  to  be  recovered 
in  this  action  are  charges  for  costs  incurred  as  solicitors  for  the 
trustee  in  the  matter  of  the  said  liquidation,  and  not  as  soli- 
citor for  the  defendant. 

Statement  of  Defejue  in  an  Action  for  Solicitor' 8  CMrges, 

1.  In  the  latter  part  of  November,  1872,  a  committee  was  Defence 
formed  of  a  number  of  persons  called  the  "  Coulsdon  Branch  of  *^J^ 
the  Commons  Preservation  Society,"  for  the  purix)8e,  amongst  incurred 
others,  of  ascertaining  by  what  right  certain  encroachments  J^ecosto, 
upon  open  and  unenclosed  common  lands  at  Coulsdon  and  else-  liance  on  a 
where  had  been  made.    The  defendants  and  others  were  in-  p*™ntee 

fund- 

dnoed  by  the  plaintiff  to  subscribe,  and  they  did  afterwards  sub- 
iscribe  certain  specified  sums  to  form  a  guarantee  fund. 

2.  The  plaintiff  promised  to  subscribe  £100  to  the  said  fund. 
8.  The  plaintiff  instituted  and  conducted  a  suit  in  the  Court 

of  Chancery,  in  which  the  names  of  defendants  were  used  by 
Mm  as  plaintiffs  and  one  E.  B.  was  defendant,  and  the  costis 
flought  to  be  recovered  in  this  action  are  the  costs  which  the 
plaintiff  alleges  were  incurred  in  the  said  suit. 

4.  The  defendants  say  that  they  never  employed  or  retained 
the  plaintiff,  nor  did  the  plaintiff  accept  any  retainer  and  em- 
ployment from  them,  nor  did  he  ever  conduct  the  said  suit 
according  to  their  instructions  or  on  their  behalf,  and  that  the 
said  suit  was  instituted  and  conducted  by  the  plaintiff,  and  the 
said  costs  were  incurred  by  him  on  the  credit,  not  of  the  de- 
fendants, but  of  the  said  guarantee  fund,  and  in  the^  expectation 
that  the  amounts  which  should  be  subscribed  towards  that  fund 
wonld  be  sufficient  to  indemnify  him. 

5.  Except  as  herein  appears  the  defendants  deny  the  several 
allegations  in  the  statement  of  claim,  and  say  that  if  any  costs 
were  incurred  by  the  plaintiff  (which  the  defendants  do  not 
.admit)  the  defendants  are  not  in  any  way  liable  in  respect 
thereof. 


586  80LI0ITOB. 

By  way  of  counter-claim  the  defendants  say  as  follows : — 
Counter-  1.  On  or  about  the  29th  day  of  June,  1876,  the  defendants 

naion^or  ^^^^  ^^  ^^^  plaintiff  the  sum  of  £1000,  to  be  repaid  by  the  plain- 
flolicitor'8  tiff  to  the  defendants  upon  demand,  together  with  interest  at 
charges.       ^^iq  rate  of  £5  per  cent,  per  annum  in  the  meantime. 

2.  The  defendants  have  required  the  plaintiffs  to  repay  the 
said  sum,  with  interest  as  aforesaid,  but  he  has  not  done  so. 

The  defendants  claim  £1000,  with  interest  as  aforesaid,  in 
respect  of  the  mattei^s  stated  in  this  counter-claim. 

Staiement  of  Claim  agabist  Solicitor  for  Negligence. 

Claim  1.  Plaintiff  is  a  financial  and  commission  agent  in  C.  Street 

a^inst  a      London.     Defendant  is  a  solicitor  at  A. 

solicitor  for  t     ti  i  i   .      .«.  -i    •        i        »      /-* 

negligence.  2.  In  rebniary,  1876,  plaintiff  was  sued  m  the  A.  County 
Court  by  one  D. ;  and  thereupon  plaintiff  retained  the  defendant 
as  his  solicitor  to  defend  him,  and  to  act  for  him  in  and  about 
the  said  County  Court  action  for  reward  paid  by  plaintiff  to 
defendant. 

3.  In  the  said  action  judgment  passed  for  the  said  D.,  the 
then  plaintiff,  and  the  now  plaintiff  was  thereupon  adjudged  to 
pay  the  said  D.  £19  bs,  for  the  amount  of  the  said  judgment 
and  costs. 

4.  The  plaintiff  paid  defendant  £21,  and  instructed  him  as 
his  soHcitor  forthwith  to  deduct  therefrom  defendant's  charges 
as  solicitor,  and  to  pay  the  amount  of  the  said  judgment,  debt, 
and  costs,  and  to  do  all  things  necessary  to  discharge  the 
plaintiff  therefrom.  Thereupon  it  became  the  defendant's  duty 
to  pay  the  said  debt  and  costs  to  the  Registrar  of  the  said 
County  Court  or  to  the  plaintiff  in  the  said  action,  and  to  in- 
form the  said  Registrar  that  the  said  debt  and  costs  had  been 
duly  paid,  so  that  pa}'ment  and  satisfection  of  the  said  debt 
and  costs  might  Ix;  duly  entered  on  the  records  of  the  said 
Court,  in  order  that  the  said  judgment  might  not  be  registered 
agahist  the  plaintiff'.  The  said  sum  of  £21  was  more  than 
sufficient  for  the  said  purposes. 

5.  Defendant  paid  the  amount  of  the  said  debt  and  costs  to 
the  said  D.,  but  he  negligently  failed  and  omitted  to  give  notice 
of  such  payment  to  the  Registrar  of  the  said  County  Court ;  nor 
did  he  do  all  or  anything  necessary  and  proper  to  be  done  in  order 
to  prevent  the  said  judgment  being  registered  against  plaintiff* 
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6.  In  consequence  of  the  said  breaches  of  duty  by  defendant,  claim 
the  said  judgment  was  duly  registered  against  plaintifiP,  and  ^^^^^^'^ 
being  so  registered,  plaintiff's  name  was  inserted  in  the  list  negligence. 
of  debtors  against  whom  County  Court   judgment  had  been 
obtained  and  registered,  whereby  plaintiff  was  made  to  ap- 
pear ill  the  said  list  as  a  defaulting  debtor,  and  was  greatly 
injured  in  his  credit  and  reputation  as  a  financial  and  commis- 
sion agent,  and  divers  persons  who  had  dealt  with  hun  refused 
any  longer  to  do  so. 

The  plaintiff  claims : — 

(1.)  £500  damages. 

(2.)  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

Statement  of  Defence. 

1 .  The  defendant  does  not  admit  paragraphs  2  and  3  of  the  Defence, 
statement  of  claim,  but  he  says  that  a  verdict  in  the  said  action 

was  given  for  the  said  1).  for  £15  15.^.  with  costs,  and  the 
plaintiff  was  ordered  to  pay  the  same  within  fourteen  days. 

2.  A  settlement  was  thereupon  at  the  plaintiff's  request 
arranged  in  Court  between  the  respective  parties,  that  in  order 
to  save  the  allowances  to  the  plaintiff's  niitnesses  and  the  cost 
of  taxation,  the  simi  of  £11)  4«.  should  be  paid  by  the  said 
plaintiff  to  the  solicitor  for  the  said  D.,  and  taken  by  him  for 
the  said  D.  in  full  satisfaction  of  the  said  debt  and  all  costs. 

8.  Thereupon  the  plaintiff  for  the  purposes  of  such  settlement 
gave  the  defendant  the  sum  of  £21,  and  told  him  to  forthwith 
pay  the  said  amount  of  £11)  4s.  to  the  said  solicitor  for  the 
said  D.  as  was  agreed,  and  to  deduct  tlie  defendant's  charges 
incurred  in  and  about  the  said  settlement,  and  hand  him,  the 
plaintiff,  the  balance,  all  of  which  was  thereupon  done. 

4.  The  defendant  denies  that  the  plaintiff  gave  him  or  that 
he  accepted  any  such  instructions  as  are  mentioned  in  paragraph 
4  of  the  statement  of  claim,  or  that  under  the  circumstances 
set  out,  any  such  duty  was  cast  upon  him  as  alleged  in  the  said 
paragraph,  and  says  that  he  paid  the  said  sum  of  £19  45.  to  the 
said  solicitor  of  the  said  D.  in  Court,  in  the  said  plaintiff's 
presence,  and  with  his  consent,  and  at  his  request. 

5.  Defendant  denies  that  he  was  guilty  of  any  neghgence  or 
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Defence  to    breach  of  duty  in  and  about  the  subject-matter  of  this  action, 

a  claim        ^j^^j  jj^j  gj^yg  t;hat,  although  he  denies  that  under  the  drcum- 

solicitor  for  stances  he  was  bound  to  do  so,  yet  in  &ct  be  did  inform  the 

negUgence.    Registrar  of  the  said  Court,  in  the  said  Court,  that  the  amount 

to  be  paid  to  the  said  D.  had  been  settled  at  £19  4«.,  and  that 

that  amount  had  been  paid  to  the  said  solicitor  of  the  said  D., 

and  he  also  says  that  the  said  solicitor  also  commmiicatcd  the 

said  fact  to  the  said  Registrar  before  leaving  the  Court. 

(>.  The  defendant  says  that  if  the  plaintiff's  name  was  in- 
sorted  in  the  list  of  debtora  as  alleged  in  paragraph  6  of  the 
statement  of  claim,  it  was  not  so  inserted  by  reason  of  any  n^i- 
gence  on  his  part,  or  from  any  cause  for  which  he  is  liable,  and 
he  further  says  that  any  injury  sustained  by  the  plaintiff  was 
not  the  direct  consequence  of  such  insertion. 

Reply, 

The  plaintiff  takes  and  joins  issue  on  the  defendant's  state- 
ment of  defence. 


Stock  {a). 


Claim  against  Defendants  in  t/te  Alfei-native  for  Breach  of  Cm- 
tract  to  take  Debentures,  &c,  {h). 

Alternative       1 .  Tlie  plaintiffs  are  a  limited  company. 

b^h  of         ^'  ^^^  defendant  L.  carries  on  business  as  a  financial  agent 

contract  to    in  Paris. 

take  de- 

Ijentures.  -      -       -  _ 


{ii)  In  the  absence  of  a  usage  to  the  contrarj,  a  broker  purchasing 

stock  to  fulfil  a  contract  entered  into  by  him  for  bin  principal,  but  whidi 

When  the  principal  fails  to  make  good,  cannot  recover  from  his  principal 

broker  may    {C7iUd  v.  Murley^  8  T.  K.  614.)    But  where  there  is  a  usage  on  the  Slock 

recover  Exchange  that  brokers  should  be  resi^nsible  to  each  other  on  time  con- 

"  dif-  tracts,  and  the  seller's  broker  is  obliged  to  pay  money  in  conseqaence  of 

ferences  ''     l>i^  principal's  default,  he  may  sue  the  princi|)al  for  it  as  money  ])aid  for 

the  principal  {SmitJi  v.  Lindo,  27  L.  J.  C.  P.  33r>,  Ex.  CK) :  and  in  such 

cases  it  is  immaterial  whether  or  not  the  principal  knew  of  the  usage. 

(S.  C,  and   Or'ntitell  v.  BrUtatcr,  L.  K.  4  C.  P.  3G,  40.)     In  the  event  of 

the  death  or  bankruptcy  of  the  principal,  whereby  he  will  be  unable  to 

take  up  the  stock  the  broker  has  bought  for  him  on  his  own  credit,  the 

broker  is  justified  in  immediately  selling  the  stock  and  claiming  the 

difference  against  the  bankrupt's  estate,  subject  to  a  ect-off  for  any  lo» 

(2»)  As  to  the  correctness  of  joining  both  defendants  see  ante,  pp.  7 — 12. 
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3.  The  defendant  T.  is  a  solicitor, 

4.  The  plaintiffs'  company  was  registered  on  the  17th  of  Altematire 
December,  1877,  and  a  chairman,  directors,  and  other  officers  claim  for 

.  '  '  '  breach  of 

were  appomted,  and  was  uicorporated  for  the  purpose  of  con-  contract  to 
stmcting  and  completing  a  railway  through  Honduras,  so  as  to 
connect  by  a  railway  commmiication  the  Atlantic  and  Pacific 
Oceans. 

5.  The  directors  of  the  company  invited  the  public  to  sub- 
scribe a  sum  estimated  to  be  requisite  for  the  completion  of  the 
railway,  and  some  money  was  subscribed  by  the  public  on  the 
security  of  the  debentures  of  the  company,  but  not  sufficient  to 
enable  the  directors  to  proceed  with  the  railway  and  company ; 
and  in  order  to  induce  the  directors  not  to  abandon  the  under- 
taking, which  they  proposed  to  do  in  consequence  of  the  want 
of  funds,  the  defendant  L.,  through  the  defendant  T.,  who 
stated  that  he  had  authority,  and  which  authority  he  then  in 
fact  had  from  L.  to  do  so,  promised  the  company  that  in  con- 
sideration that  they  by  their  directors  would  allot  such  deben- 
tures and  shares  as  had  been  and  might  be  applied  for,  and 
would  not  abandon  the  purposes  for  which  the  company  was 
incorporated,  and  would  proceed  to  employ  contractors  and 
incur  expenses  and  habilities  in  effecting  those  purposes,  and 
would  deliver  to  T.  on  his  behalf  debentures  of  the  company  to 
the  amount  of  £10,000  in  blank,  that  he  L.  would  subscribe  or 
procure  to  be  subscribed  the  sum  of  £80,000  on  the  security  or 
the  debentures  of  the  company  and  otherwise. 

C.  The  directors,  acting  upon  the  faith  of  such  promises,  ui 
the  month  of  February,  1874,  accordingly  allotted  debentures 
and  shares  to  the  applicants  for  the  same,  and  did  not  abandon 
the  purposes  for  which  the  company  was  formed,  and  delivered 
to  one  B.,  as  agent  of  the  defendant  L.,  debentures  of  the 
i^Mninal  value  of  £10,000  in  blank. 

7.  The  defendant  L.  has  refused  to  perform  his  promise,  and 
has  refused  to  subscribe  or  procure  to  be  subscribed  to  the 
funds  of  the  company,  upon  the  security  of  the  funds  of  the 


ariaiiig  to  the  estate  from  Bach  sale  being  made  before  the  settling  day, 
the  ciutomary  time  for  seUing  out  stock  on  default  of  the  principal  to 
take  it  up.  (Serimigcotir't  Claim,  L.  R.  8  Ch.  921  ;  CronleyU  Claim,  L.  R. 
18  £q.  182.) 
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Alternative  Company  or  othcnvise,  the  sum  of  £80,000,  or  any  amomit  of 

daim  for       jnonev. 

8.  The  defendant  T.  represented  to  the  plaintiflfe  at  the  time 
of  the  making  the  promise  above  mentioned,  that  he  had 
authority  ft'om  L.  to  make  the  promise  for  and  on  behalf  of  L., 
but  L.  has  asserted  and  still  asserts  that  T.  had  no  such  autho- 
rity from  Iiim  to  make  the  said  promise  to  the  plaintiffs,  so  as 
to  make  him  liable  to  subscribe  the  said  moneys  or  any  of  them, 
and  the  j)lain tiffs  say  that  in  performing  the  matters  and  eon- 
ditiop^i,  and  in  doing  the  acts  and  things  herein  stated,  they 
relied  upon  the  promise  made  by  T.  on  behalf  and  for  L.,  and 
u]ion  the  said  representation  of  T.  L.  has  refused  to  perform 
the  said  promise,  alleging  that  T.  has  no  such  authority,  and  in 
the  event  of  the  defendant  L.  being  held  not  liable  in  respect  of 
tlie  said  ]>romiso,  on  the  ground  that  the  defendant  T.  had  no 
such  authority  as  he  represented  he  had  as  aforesaid,  the  plain- 
tiffs \n\\  claim  the  damages  from  the  defendant  T.  set  out  in  the 
next  paragraph  of  this  statement,  and  also  the  relief  set  out  in 
])aragniphs  8A  and  4a. 

0.  The  plaintiff's  by  reason  of  the  premises  have  not  only 
lost  the  moneys  the  defendants  ought  to  have  subscribed  or 
to  have  prociu-ed  to  be  subscribed  to  the  funds  of  the  said 
company  aforewiid,  but  have  suffered  loss  and  have  incurred 
and  lost  the  ex[>ense  by  reason  of  the  employment  of  contrac- 
tors, and  have  incurred  other  expenses  in  and  about  attempting 
to  accomplish  the  objects  aforesaid,  and  have  not  been  able  to 
construct  and  complete  the  remainder  of  the  said  railway,  and 
have  lost  the  Ix^nefits  and  profits  which  the  plaintiffB  would 
have  gained  from  the  said  constniction  and  completion  of  the 
said  railway,  and  also  certain  valuable  concessions  grant<>d  by 
the  Government  of  the  Republic  of  Honduras  to  the  jilaintifife 
have  been  rendered  of  little  or  no  value  to  the  plaintiffs,  and 
the  plaintiff's  have  been  put  to  great  expense  in  endeavouring 
to  procure  the  performance  by  the  defendant  L.  of  the  promises 
made  as  aforesaid. 

The  plaintiffs  pray  : — 

lA.  That  the  plaintiff  L.  may  be  adjudged  to  subscribe  for 
and  take  debentures  of  the  plaintiffs'  company  for  the  amount 
of  £80,000,  and  to  pay  to  the  company,  or  an  oflScer  of  the 
same  to  be  appointed  by  one  of  the  Judges  of  the  High  Court  of 
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Justice,  the  sum  of  £80,000  on  receipt  of  such  debentures,  less  Alternative 
any  debentures  already  delivered  to  him  or  his  a<^ent,  and  also  ti^t  ©f 
in  addition  the  defendant  L.  shall  pay  to  the  plaintiffs  all  the  contract  to 
damages  they  shall  have  incurred  and  may  incur  by  reason  of  benturea. 
his  refusal  to  perf<.)nn  the  said  promise  made  as  aforesaid  until 
he  has  subscribed,  taken,  and  paid  for  the  said  debentures. 

2a.  That  in  the  event  of  the  relief  in  para<^aph  lA  prayed 
for  not  bein«:  granted,  the  plaintiffs  claim  that  the  defendant 
L.  shall  pay  to  the  plaintiff  all  the  damages  which  have  re- 
sulted and  shall  result  from  his  refusal  to  perform  the  said 
promises. 

8a.  That  in  the  event  mentioned  in  the  8tli  paragraph  of 
plaintiff's  statement  of  claim  the  defendant  T.  may  be  adjudged 
and  ordered  to  subscribe  for  and  take  debentures  of  the  plain- 
tiff's said  company  to  the  amount  of  £80,000,  and  to  pay  to  the 
said  company,  or  to  an  officer  of  the  same  to  l)e  appointed  by 
one  of  the  Judges  of  the  High  Court  of  Justice,  the  sum  of 
£80,000  on  receipt  of  such  debentures,  less  any  debentures 
already  delivered  to  him,  and  also  that  in  addition  the  defen- 
dant T.  shall  pay  to  the  plaintiffs  the  damages  which  may 
have  been  sustained  by  the  plaintiffs  by  reason  of  the  grievances 
complained  of  against  the  defendant  T. 

4a.  That  if  the  relief  prayed  for  against  T.  in  paragraph  3a 
is  not  granted,  the  plaintiffs  claim  from  the  defendant  T.  all 
the  damages  which  have  and  shall  result  from  the  committing 
of  gnch  grievances  herein  complained  of  against  him. 

5a.  That  they  may  have  such  ftirther  and  otlier  relief  to 
which  they  may  be  entitled. 

Action  hy  SfockbroJcrr  against  his  Principal  for  "  Differences  " 
on  Stock  Transactiwis  on  the  ExcJuinge  (a). 

1.  The  plaintiff  is  a  stockbroker  carrying  on  business  at 
^,  W.  Court,  in  the  city  of  London. 

2.  The  defendant  is  a  Hcensed  %ictualler  and  job  master  Claim  by 

stock" 

carrying  on  business  at  E.,  in  the  county  of  Middlesex.  broker  for 

3.  On  the  10th  December,  1875,  the  defendant  retained  and  "f^ffer- 
employed  the  plaintiff  as  a  stockbroker  to  purchase  for  the 
defendant  for  delivery  on  the  30th  December,  IHTo,  according 

(a)  Sec  note,  pp.  588,  589. 
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to  the  usao^e  of  the  London  Stock  Exchange  £1000  ordinary 
stock  Caledonian  Raihvay,  at  the  then  current  market  price,  for 
commission  and  reward  to  the  plauitiff,  and  the  plaintiff  ac- 
cordingly on  the  said  ICth  December  purchased  the  said  stock 
for  the  defendant  upon  the  terms  aforesaid. 

4.  On  the  said  80th  December  the  defendant  did  not  com- 
plete the  purchase  of  the  said  stock  by  paying  for  tlie  same  and 
taking  delivery  thereof,  but  through  the  plaintiff  as  his  stock- 
broker and  agent  caused  the  stock  to  be  carried  over  according 
to  the  usage  of  the  said  Stock  Exchange  to  the  13th  Janoarj, 
18 70,  and  so  on  from  time  to  time  according  to  the  usage  afore- 
said down  to  the  14th  December,  1870,  on  which  day  the 
defendant  8  account  was  closed  by  the  resale  on  behalf  of  the 
defendant  of  the  said  stock. 

5.  During  the  period  aforesaid  and  for  the  purpose  of  so 
carrying  over  the  said  stock,  the  plaintiff,  *at  the  request  of  the 
defendant  and  as  his  stockbroker  and  agent,  paid  according  to 
the  usage  aforesaid  divers  sums  of  money  for  the  defendant  for 
the  differences  between  the  price  of  the  said  stock  on  the  said 
ICth  December,  1875,  and  its  price  on  the  said  30th  Dccemb^, 
1875,  and  for  the  differences  between  the  price  of  the  said 
stock  on  the  said  days  on  which  the  said  stock  was  so  cairied 
over  as  aforesaid  and  its  price  on  the  then  next  carrying  over 
day,  and  also  divers  sums  by  way  of  contango  or  interest  for  so 
carrying  over  the  said  stock.  The  plaintiff  also  became  entitled 
to  receive  from  the  defendant  divers  sums  by  way  of  conmiifision 
for  services  rendered  to  the  defendant  as  his  stockbroker  in 
respect  of  so  purchasing  and  carrying  over  the  said  stock  as 
aforesaid. 

0.  The  plaintiff  before  action  duly  delivered  to  the  defendant 
from  time  to  time  accounts  in  >\Titing  showing  the  prices  of  the 
said  stock  on  each  of  the  days  on  which  the  same  was  carried 
over  as  aforesaid,  and  the  sums  paid  by  the  plaintiff  for  dif- 
ferences and  for  contango  or  interest  as  aforesaid,  and  the  sums 
due  to  the  plaintiff  for  commission. 

7.  The  balance  due  from  the  defendant  to  the  plaintiff  on  the 
said  account  was  £101  18*.  10^/.  The  defendant  has  not  paid 
the  said  balance  or  any  part  thereof. 

The  plaintiff  claims  £101  18s.  lOd.  and  interest  thereon  from 
the  date  of  the  writ  herein  until  judgment. 
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Statement  of  Defence  and  Counter-claim, 

1.  Except  afl  hereinafter  appears  the  defendant  denies  all  the  I>efeiiceto 
remaining  allegations  in  the  said  statement  of  claim.  Jy  ,^  g^, 

2.  On  or  about  the  29th  day  of  February,  1876,  the  defen-  ^^^ 
dant  instracted  the  plaintiff  to  sell  the  said  stock,  and  to  close  **  differ- 
the  account  as  soon  as  the  dividend  upon  the  said  stock  had  ©'^ces." 
been  declared. 

3.  The  market  price  of  the  stock  immediately  after  the  said 
dividend  had  been  declared  was  £131  Zs,  Ad.,  and  the  plaintiff 
might  then  have  sold  the  same  at  that  price,  and  had  he  done 
ao,  the  loss  upon  the  transaction  would  have  amounted  to 
£47  108. 

4.  The  defendant  before  action  paid  to  the  plaintiff  the  sum 
of  £20  on  account  of  the  said  transaction,  and  has  paid  into 
Court  the  sum  of  £27  10s. ,  being  the  balance  of  the  said  sum 
of  £47  108, 

By  way  of  set-off  and  counter-claim  the  defendant — 

5.  Eepeats  the  allegations  contained  in  the  2nd  and  8rd 
paragraphs  of  the  statement  of  defence,  and  says  that — 

6.  The  plaintiff,  contrary  to  the  instructions  and  against  the 
will  of  the  defendant,  did  not  sell  the  said  stock  immediately 
tifter  the  dividend  thereon  had  been  declared,  and  did  not  sell 
the  same  'until  the  12th  of  December,  1876,  when  the  same 
lad  fallen  to  £110  8».  4:d.,  whereby  a  loss  amounting  to 
£161  18«.  lOd.  has  been  sustained  by  the  plaintiff. 

The  defendant  claims  : — 


Reply. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence.       Reply. 

2.  The  plaintiff  accepts  the  sum  of  £27  10^.  paid  by  the  de- 
fendant into  Court  in  satisfaction  of  that  part  of  the  claim  of 
the  plaintiff  in  respect  of  which  it  is  paid  in,  but  the  plaintiff 
eeeks  to  recover  the  balance  due  to  him  as  set  forth  in  the 
statement  of  claim. 

8.  In  reply  to  the  defendant's  counter-claim,  the  plaintiff 
denies  that  the  defendant  instructed  him  to  sell  the  said  stock 
immediately  after  the  dividend  thereon  had  been  declared,  or  at 
any  time  previously  to  the  12th  December,  1876. 

Q  Q 
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Rtjoinder, 

The  defendant  joins  issue  on  the  2nd  and  8rd  paragraphs  of 
the  plaintiff's  reply. 


Claim 
against 
carriers 
for  not 
stopping 
in  transitu. 


Stoppage  in  Transitu  {a). 

Action  against  a  Railway  Company  for  failing  to  stop  m 
Transitu  ivJten  so  ordered  by  Oivner. 

1.  The  plaintiff  is  a  merchant  carrying  on  busineas  under 

the  style  of  E.  and  W.  P.  at  the  Works,  Lane^ 

London. 

2.  On  the  27th  October,  1875,  the  plaintiff  delirered  to  the 
defendants,  and  the  defendants  received  from  the  plaintiff  as  the 
vendor,  certain  goods,  namely  50  casks  of  composition  pipe,  9& 
carriers  thereof  for  reward  to  them  in  that  behalf,  consigned  by 

the  plaintiff  to  Messrs.  H.  W.  and  Company,  of Street^ 

Birmingham,  the  purchasers  and  consignees  of  the  said  goods. 

8.  The  plaintiff  subsequently  and  before  any  of  the  goods  had 
l)een  delivered  to  Messrs.  H.  W.  &  Co.  pursuant  to  the  said 
consignment,  and  before  they  had  claimed  delivery  of  the  same 
from  the  defendants,  discovered  that  the  said  Messrs.  H.  W.  & 
Co.  were  in  insolvent  circimistances,  and  thereupon  on  the  22nd 
November,  1875,  none  of  the  goods  having  been  then  paid  for, 
he,  as  unpaid  vendor,  gave  notice  to  the  defendants  not  to  deliver 
any  part  of  the  goods  to  Messrs.  H.  W.  &  Co.,  but  to  hold  them  to 


Stoppage  W  Stoppage  in  trawdtu  is  the  term  applied  to  a  right  of  an  unpaid 

IntrangitUj   vendor  to  resamc  the  possession,  with  which  he  has  parted,  of  goods 

what  it  is.     8^1*^  uj)on  credit  before  they  come  into  the  possession  of  the  vendee, 

who  has  become  bankrupt,  insolvent,  or  embarrassed  in  circumstances. 

{Dixon  y.  Yates,  5  B.  &  Ad.  315;  Bird  v.  Brawn,  4  Ex.  786.)    "The 

term  *  insolvent '  when  it  relates  to  the  right  of  stoppage  in  transitu 

means  a  general  inability  to  satisfy  obligations  evidenced  by  stopping 

NVhere  the     payment.    In  such  a  case  the  vendor  is  allowed  to  countermand  delivery 

right  is         before  or  at  the  place  of  destination,  and  to  resume  the  possession  of 

JoRt.  the  goods.  .  .  .  but  it  is  not  an  unlimited  right,  for  the  vendor  cannot 

exercise  it  if  he  has  parted  with  the  documents  sufficient  to  transfer 

the  property,  and  the  vendee  upon  the  strength  of  them  has  sold  the 

goods  to  a  bond  Jide  purchaser  without  notice." — Houston's  Stoppage 

in  Transitu,  p.  1. 
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the  plaintiff's  order,  and  before  any  of  them  were  delivered  to  ciaim 

Messrs.  H.  W.  &  Co.,  the  plaintiff  required  the  defendants  to  re-  againrt 

deliver  the  same  to  him.  ^^^ 

4.  The  defendants  refused  and  neglected  to  do  so,  and  eon-  stopping 
trary  to  and  after  they  had  received  the  plaintiff's  notice  and  ***  ^ 
order,  they  on  the   17th    December,   1875,  delivered    them 

to  Messrs.  H.  W.  &  Co.,  who  had  not  then  paid  the  plaintiff  for 
any  part  thereof. 

5.  Shortly  afler  the  said  Messrs.  H.  W.  &  Co.  had  got  posses- 
sion of  the  goods  they  closed  their  house  of  business  at  Birming- 
ham and  absconded,  and  the  plaintiff  does  not  know  where  they 
are  now  to  be  found. 

6.  The  plaintiff  has  never  been  paid  for  any  part  of  the  said 
goods,  and  by  reason  of  the  defendants'  default  in  wrongfully 
delivering  them  to  Messrs.  H.  W.  &  Co.,  as  aforesaid,  he  has 
wholly  lost  the  said  goods,  and  the  price  and  value  thereof, 
namely  £120. 

The  plamtiff  claims  £120. 


Surveyor. 

Jtemuneration  of  a  Surveyor  and  Engineer  for  Services  rendered 
in  connection  with  a  projected  Railway, 

1.  The  plaintiff  was  in  the  year  1872  and  still  is  a  civil  Claim  by  a 

engineer  carrying  on  business  at ,  and  the  defendant  is  the  J^^^. 

chairman  of  the Rail.  Co.,  and  a  director  of  other  railway  ncration. 

companies  in  the  north  eastern  district. 

2.  The  plaintiff  in  the  autumn  of  1872  was  instructed  by  the 
defendant  to  prepare  plans  and  sections  for  the  purpose  of 
depositing  a  biU  in  the  then  next  session  of  parUament  for 
authorising  the  construction  of  a  new  line  of  railway  in  North 
C,  between  E.  and  B.,  of  Hi  miles  in  length.  This  line  was 
intended  to  be  in  connection  with  the  N.  E.  railway  system,. 
and  was  intended  to  be  a  rival  line  to  the  C.  E.  M.  railway,. 
then  also  being  surveyed  prior  to  an  application  for  a  bill  in 
parliament. 

3.  The  plaintiff  in  pursuance  of  such  instructions,  in  Novem- 
ber and  December,  1872,  surveyed  the  said  line  and  prepared 

Q  Q  2 
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Claim  by  a   the  neccflsaiy  plans  and  sections,  which  were  dnlj  deposited  with 
the  biU. 

4.  The  plaintiff  subsequently,  at  the  defendant's  request,  wm 
engaged  in  carrying  the  bill  through  Parliament  as  engineer  of 
the  scheme,  including  the  opposition  to  the  rival  scheme  of  the 
C.  E.  M.  railway,  until  ultimately  in  the  month  of  July, 
1873,  the  defendant  abandoned  the  further  prosecaticm  of  the 
scheme. 

5.  The  ordinary  scale  of  remuneration  for  engineers  fw  the 
above  services  is  £100  per  mile  ;  and  £1150  is  now  due  and 
owing  to  the  plaintiff  in  respect  of  the  same. 

The  plaintiff  claims  £1150. 


Statement 
of  defence. 


Statement  of  Defence. 

1.  The  defendant  does  not  admit  that  he  said  or  did  any- 
thing which  can  amount  to  such  instructions  as  are  stated  in 
the  !2nd  paragraph  of  the  claim,  but  says  that  anything  he  said 
or  did  with  reference  to  any  of  the  matters  or  things  mentioned 
in  that  paragraph,  was  said  and  done  by  him  as  director  for 
and  on  behalf  of  the  "W.  and  M.  Union  Railway,  as  the  plaintiff 
then  well  knew,  and  not  otherwise,  nor  in  his  own  interest  or 
on  his  behalf  in  any  way  whatsoever. 

2.  The  defendant  denies  each  and  every  the  all^ations  con- 
tained in  the  8rd  and  5th  paragraphs  of  the  statement  of  claim. 


Claim  by 
outgoing 
against 
incoming 
tenant  for 
fixtures, 
&c.,  left 
on  the 
farm. 


Tenant. 

And  see  Landlord  and  Tenant. 

Claim  by  outgoing  Tenant  against  the  incoming  Tenant  for 
Fixtures,  Ac,  left  on  the  Farm  by  the  Plaintiff  at  fke 
Request  of  the  Defendant 

1.  The  plaintiff  and  the  defendant  were  respectively  the  out- 
going and  incoming  tenants  on  the  F.  farm  premises  sitoate 
in  the  parishes  of  £.  and  H.,  in  the  county  of  W. 

2.  The  plamtiff}  on  or  about  the  25th  day  of  March,  1877, 
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rdinquished  and  gave  up  for  and  to  the  defendant,  at  his  re-  caaim  by 
quest,  certain  fixtures  and  other  effects,  and  the  benefit  of  work  outgoing 
done,  materials,  seeds,  manures,  crops,  tillages,  and  other  things  il^JU^ng 
provided  and  moneys  expended  by  the  plaintiff  in  cultivating  tenant 
and  improving  the  lands  on  the  aforesaid  farm,  and  the  sum  of  orfixtures, 
£125  125.  3d,  became  due  and  payable  from  the  defendant  to  &«• 
the  plaintiff  in  respect  thereof.    Particulars  of  the  plaintiff's 
claim  have  been  delivered  to  the  defendant. 

8.  The  said  sum  of  £125  125.  3d.  is  still  due  and  unpaid 
from  the  defendant  to  the  plaintiff. 

The  plaintiff  claims  £125  12*.  3d, 


Statement  of  Defence. 

1.  The  defendant  does  not  admit  the  allegations  in  the  2nd  Defence. 
and  8rd  paragraphs  of  the  statement  of  claim,  except  in  so  far 

as  is  hereinafter  mentioned. 

2.  The  defendant  agreed  with  the  landlord  of  the  said  farm 
to  take  the  said  fann  and  premises  subject  to  the  payments  to 
the  plaintiff  as  outgoing  tenant  mentioned  in  a  certain  agree- 
ment in  writing  under  which  the  plaintiff  held  the  said  form 
as  to  be  allowed  and  paid  by  the  said  landlord  or  the  coming-in 
tenant  by  way  of  compensation  or  payment  in  respect  of  cer- 
tain matters  specified  in  the  said  agreement,  the  amount 
of  which  payments  was  to  be  ascertained  by  arbitration  if 
necessary. 

8.  The  defendant  afterwards  expressly  agreed  with  the  plain- 
tiff to  take  certain  fui*ther  effects  and  matters  in  or  upon  the 
said  farm  and  premises  at  a  valuation. 

4.  The  amount  of  the  payments  to  be  made  in  respect  of  all 
the  matters  specified  in  the  agreement  mentioned  in  the  2nd 
paragraph  was  ascertained  by  arbitrators  named  by  the  plaintiff 
and  defendant  respectively,  which  arbitrators  also  valued  the 
farther  effects  and  matters  which  the  plaintiff  had  expressly 
agreed  to  take  as  in  the  3rd  paragraph  mentioned.  The  total 
amonnt  of  the  said  payments  so  ascertained  by  them  to  be 
due  in  respect  of  the  matters  in  paragraphs  2  and  3  above 
mentioned  was  £99  135.  3d. 

5.  The  defendant  has  always  been  ready  and  willing,  and  Tender. 
stiU  is,  and  has  offered  to.  pay  to  the  plaintiff  the  said  sum 
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Payment 
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of  £99  13s.  Sd  in  respect  of  the  matters  above  mentioned, 
but  the  plaintiff  reftised  to  accept  the  same. 

6.  The  balance  of  the  plaintiff's  claim,  amonnting  to 
£25  19^.,  is,  as  appears  by  his  particulars  delirered  herein, 
claimed  by  him  in  respect  of  certain  ploughing  allied  to  haTC 
been  done  by  the  plaintiff  upon  the  said  ferm  and  premises. 
The  said  ploughing  is  not  specified  in  the  said  agreement  aboTe 
mentioned  as  one  of  the  mattera  in  respect  of  which  payment 
or  compensation  is  to  be  made  by  the  landlord  or  coming-in 
tenant  to  the  plaintiff.  The  defendant  never  requested  the 
plaintiff  to  do  the  said  ploughing,  nor  agreed  to  pay  or  com- 
pensate him  for  so  doing.  On  the  contrary,  the  said  ploughing 
was  already  done  when  the  defendant  first  went  over  the  said 
farm^  and  the  defendant  took  the  said  feum  from  the  said  land- 
lord as  it  then  was,  subject  only  to  the  payments  provided  by 
the  above-mentioned  agreement. 

7.  The  said  ploughing,  if  done  at  all,  was  done  in  an  im- 
proper and  unhusbandlike  manner,  without  first  cleaning  the 
ground,  and  was  of  no  use  or  benefit  to  the  defendant. 

8.  The  defendant  brings  into  Court  the  sum  of  £99  13«.  dd,, 
and  says  that  it  is  sufiicient  to  satisfy  the  plaintiff's  daim  in 
this  action. 


Beply.  1.  The  plaintiff  joins  issue  \^ith    the  defendant  upon  his 

defence,  except  so  far  as  it  admits  the  plaintiff's  claim. 

2.  By  the  custom  of  the  country  the  plaintiff,  as  outgoing 
tenant,  was  entitled  to  be  paid  by  the  landlord  the  value  of  the 
ploughing  and  tillages  relinquished  and  given  up  by  the  plaintiff 
on  his  leaving  the  farm.  The  defendant,  after  having  taken 
the  said  farm,  agreed  with  the  plaintiff  (with  the  consent  of  the 
landlord)  to  pay  the  plaintiff  in  respect  of  all  such  matters  as 
the  plaintiff,  as  outgoing  tenant,  was  entitled  to  be  paid  for 
by  the  landlord.  The  defendant  and  the  plaintiff  acoordingly 
appointed  their  respective  valuers  to  ascertain  the  value  thereof. 
They  did  ascertain  the  value  of  the  said  ploughings  and  tillages  at 
the  sum  of  £25  19^.,  which  is  the  value  thereof,  and  afterwards 
the  defendant  repudiated  his  said  agreement  and  refused  to  pay 
the  said  sum. 
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8.  When  the  defendant  entered  upon  the  said  &nn  he  took  Actioii  by 

possession  of  the  said  ploughings,  tillages,  &c.,  for  his  own  outgoing 

profit,  and  thereupon  became  liable  to  the  plaintiff  for  the  value  incoming 

thereof,  both  by  the  custom  of  the  country  in  that  behalf  and  ^°*^** 
otherwise.  ^  ^' 

Rfjoinder  and  Demurrer. 

1.  The  defendant  joins  issue  upon  the  2nd  and  drd  para- 
graphs of  the  reply. 

2.  And  the  defendant  demurs  to  the  8rd  paragraph  of  the  Demnner, 
reply,  and  says  that  the  same  is  bad  in  law  on  the  ground  that 

ihe  alleged  custom,  if  any,  is  unreasonable  and  bad  in  law,  and 
ihat  the  said  paragraph  shows  no  facts  which  in  law  constitute 
any  such  liability  as  therein  alleged,  and  on  other  grounds 
sufficient  in  law  to  sustain  this  demurrer. 


Tender  (a). 

Statement  of  Defence  {Clam  not  given). 

1.  The  defendant  denies  the  allegation  in  the  4  th  paragraph  Fom  of 
^f  the  statement  of  claim,  that  he  ever  refused  to  pay  the  said  ^^Jj^ 
jBum  of  £150  to  the  plaintiff. 

I  ■■■■■■^MIIIIIMBI  --        ^ 

(a)  It  is  a  good  defence  to  an  action  that  the  defendant  before  breach  Tenderonlv 

tendiered  the  amount  of  the  debt  due,  and  that  he  has  ever  since  been  ^  defence 

ready  and  willing  to  pay  the  same.     This  plea  is  only  applicable  where 

where  the  party  pleading  has  been  guilty  of  no  breach  of  his  contract,  there  is  no 

(JUftme  ▼.  J:^eplie,  8  East,  168,  170.)    Therefore  where  a  debt  is  payable  prior 

.on  a  day  certain,  as  on  an  acceptance,  a  plea  of  tender  post  diem  is  breach  of 

generally  inapplicable.    (^Pooley.  Tanbridge,  2  M.&W.  223.)    The  aver-  contract. 
ment  that  the  defendant  has  been  '*  always  ready  and  willing,"  is  a 
material  averment,  and  therefore  the  defence  will  be  defeated  by  lowing 
A  demand  and  refusal  prior  or  subsequent  to  the  tender.     {Bennett  v. 

J^rkeTf  L  R.  2  C.  L.  8U,  Ex.)    The  defence  of  tender  operates  as  an  ad-  To  what 

mission  of  the  special  contract  stated  in  the  statement  of  claim  to  which  extent  it  is 

it  is  pleaded  {Cox  v.  Brainy  H  Taunt   95) ;  and  thus  on  an  action  of  an  admis- 

jToarantee  it  supersedes  the  necessity  of  proving  the  giiarantee  to  be  in  sion. 
writing.    {Middleton  v.  JBrcvcer,  Peake,  16.) 

Croming  to  the  essentials  of  a  valid  tender,  it  may  be  made  to  the  m       ^  ^ 

creditor  or  one  generally  authorised  by  him  to  receive  money  on  his  — Vq-.  :♦ 

behalf,  and  it  may  be  made  either  by  the  debtor  or  his  agent.    Tender  gi._] ^  ^6 

of  a  part  of  one  entire  debt  is  inoperative  {Bixan.  v.  Clarke,  6  C.  B.  ^^^^ 
365) ;    and  the   debtor  cannot   apply    a   set-off  in  reduction  of   the   ^^ 
Amount  dne,  so  as  to  make  a  tender  of  the  balance  good.     {Searle 
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Form  of 
pleading 
tender. 


2.  The  defendant  says  that  he  always  was  and  still  is  ready 
and  willing  to  pay  the  said  sum  to  the  plaintiff,  and  before  the 
commencement  of  this  action  he  duly  tendered  the  same  to  the 
plaintiff  in  discliarge  of  the  said  debt,  but  the  plaintiff  refused 
to  accept  it. 


Trespass  de  Bonis  asportatis  (tf ). 

Action  of  Treqxissfor  Trespass  and  Injury  to  a  Horse, 

Claim  for         1.  The  plaintiff  is  a  farmer  residing  at ,  in  the  county  of 

teeapMB       jj  ^  j^jj^  ^1^^  defendant  is  a  licensed  victualler  carrying  on 

to  a  horse,    busuiess  at  the  same  place. 


When  a 
tender  of  a 
larger  sum 
is  had. 

In  what 
kind  of 
money  it 
must  ho 
made. 


Money 
mast  gene- 
rally be 
produced, 
and  no 
condition 
imposed. 


Is  debtor 
entitled  to 
a  receipt  ? 


V.  Sadgrovv,  5  E.  &  B.  G39 ;  L.  J.  25  Q.  B.  16.)  If  the  objection  ap- 
pears on  the  record,  the  defence  will  be  bad  ou  demurrer ;  if  it  does 
not  60  appear,  the  plaintiff  must  reply  that  the  sum  tendered  was  part 
of  a  larger  amount  due  which  formed  one  entire  cause  of  action,  (l/rt- 
heth  V.  Faivcrit,  11  M.  &  W.  356.)  A  tender  of  more  than  the  som 
due,  requiring  change,  is  bad  {Hetterbee  v.  Darh^  3  Camp.  70) ;  but  a 
tender  of  too  much  without  requiring  change  is  good,  (^liead  v.  Goti- 
ring.  2  M.  &  &.  86.)  As  to  the  kind  of  money  in  which  a  legal  tender 
can  be  made —  (i)  for  amounts  over  £5  the  3  &  4  Wm.  4  c.  98,  s,  6, 
provides  that  Bank  of  England  notes  shall  be  a  good  tender.  (2)  Gold 
coins  issued  from  the  mint  a  good  tender  for  any  amount.  (3).  Silver 
coins  for  any  sum  not  exceeding  40«.  (4).  Copper  coins  for  any  som  not 
cxccetling  Ix.  A  county  bank  note  should  not  be  tendered  ;  but  if  it  i» 
tendered  and  the  party  objects,  not  to  the  kind  of  payment  offered,  but 
refuses  to  take  it  on  some  other  ground,  the  tender  may  be  good,  for  a 
party  must  rely  on  the  objection  he  states,  and  will  be  taken  to  have 
waived  any  other  objection.  {Polgtaxs  v.  Olivfr,  2  C.  &  J.  15  ;  Lochyer 
V.  Jont'M,  Peake,  231).)  The  actual  production  of  the  money  due  is  neces- 
sary, unless  the  creditor  dispenses  with  the  production  of  it  at  the  time, 
or  docs  something  eciuivalent  to  a  dispensation  {Tkonuig  v.  Ecantt^  10 
East,  101)  ;  and  the  tender  must  be  unconditional.  An  offer  of  payment 
clogged  with  a  condition  that  it  should  be  accepted  as  the  balance  due, 
does  not  amount  to  a  legal  tender.  {£va7is  v.  Jvdhin^,  4  Camp.  166 ; 
Hough  V.  May,  4  Ad.  &  £.954.)  A  tender  of  the  full  amount  demanded, 
accompanied  with  a  protest,  is  good  {Scott  v.  Uxhrtdge  <J'  RichmangnNfrth 
JRnil.  Co.,  L.  R.  1  C.  1*.  596) ;  but  not  so  if  the  tender  cannot  be  accepted 
without  supplying  an  admission  that  no  more  is  due  (Bovcn  t.  ChrfUr 
1 1  Q.  B.  ]  30)  ;  so  where  a  tender  is  accompanied  with  a  demand  of  a 
receipt  in  full  of  all  demands.  {liydcr  v.  Torvnsend^  7  D.  &  Ry.  119.) 
There  is  no  little  discussion  in  a  number  of  old  cases  as  to  whether  a 
debtor  when  paying  his  debt  can  demand  a  receipt  at  all ;  but  by  the 
33  k  34  Vict.  c.  99,  s.  123,  the  payee  of  money  is  liable  to  a  penalty,  if  in 
any  case  where  a  receipt  would  be  liable  to  duty  he  refuses  to  give  a 
stamped  receipt ;  and  therefore,  where  the  debt  is  £2  or  over,  the  prac- 
tical effect  is  that  the  debtor  may  claim  a  receipt. 

{a)  This  action  lies  for  an  actual  taking  or  for  a  direct  injury  to chattelsi 
In  order  to  maintain  the  action  the  act  of  the  defendant  need  not  be 
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2.  On  the  Ist  of  March,  1877,  the  defendant  wrongfully  claim  for 
took  a  horse  belonsrinK  to  the  plaintiflT  out  of  the  plaintiff's  trespass 
possession,  namely,  out  of  the  plaintiff's  stable,  and  rode  the  to  a  horee. 
said  horse  for  a  long  distance,  namely  four  miles,  at  full  speed, 
whereby  the  said  horse  became  broken-winded  and  was  ren- 
dered wholly  useless  to  the  defendant. 

3.  The  plaintiff  claims  £80  damages. 

Stuteinmt  of  Defence. 

1.  The  defendant  says  that  he  had  a  general  permission  and  Defence, 
authority  from  the  plaintiff  to  ride  the  said  horse  at  such  times 
88  he  was  not  required  for  the  plaintiff's  own  use,  and  the  de- 
fendant when  he  took  the  said  horse  from  the  plaintiff's  stable 
as  alleged  in  the  2nd  paragraph  of  the  statement  of  claim  and  Leave  and 
rode  him  as  in  the  next  paragraph  mentioned,  did  so  in  the  ^c®'^^®- 
exercise  of  the  right  he  had  by  virtue  of  the  said  permission 
and  authority. 


intentional.     (Cohcill  v.  Beeves^  2   Camp.  67r>.)     The  action   lies  for   \^en  the 
taking  goods  under  an  illegal  distress,  as  where  no  rent  is  due  or  things   action  of 
priyileged  from  distress  are  seized,  but  does  not  lie  for  irregularities   trespass 
where  the  distress  itself  was  lawful.    (Sec  Distress.)    So  for  beating    ^j^g^ 
a  hoTBC  or  other  animal  belonging  to  the  plaintiff.  (^Slater  v.  thfan,  2  Str. 
872.)     So  for  the  complete  destruction  of  a  thing  as  well  as  an  injury 
to  it.    (Co.  Lit.  57,  a.)     But  the  action  does  not  lie  for  an  indirect  inter- 
leience  with  the  owner's  possession,  as  by  locking  the  door  of  a  room  or   __ 
place  in  which  the  goods  are  placed  or  otherwise  preventing  the  plain-    "hen  not. 
tiffs  having  access  to  them.   (^Hartley  v.  Moxhain^  3  Q.  B.  701 ;  Tliorough- 
good  T.  Hobiason,  6  Q.  B.  769.) 

Hie  plaintiff  must  have  the  actual  or  constructive  possession  of  the   Plaintiff 
goods  at  the  time  of  the  trespass  to  be  able  to  maintain  the  action,  or  at   must  have 
least  a  legal  right  to  the  possession.  (^Balme  v.  Jiutton,  9  Bing.  471,477.)    actual  or 
A  special  or  temporary  right  to  the  present  possession,  as  that  of  a  hirer   construc- 
or  carrier  of  goods  or  a  bailee,  who  has  actual  possession  at  the  time  of  the   tive  pos- 
taking,  injury,  or  destruction  is  sufficient  to  support  the  action  {ColhviU  session. 
V.  Metres^  mjfrd)^  even  against  the  absolute  owner  or  bailor,    (jirierli/   -n   ^   f 
T.  Kendally  17  Q.  B.  936  ;  Titrner  v.  Hardcastle,  31  L.  J.  C.  P.  193.)    The   ^*^*    . 
fact  of  possession  isjiriwd  facie  evidence  of  the  right  to  the  possession,   P®^^^**^" 
ttod  is  tnerefore  sufficient  to  maintain  the  action  against  a  wrongdoer  ^'."^    . 
who  cannot  show  a  better  title,  or  authority  under  a  better  title.    (Elliot  /"^'^  ®^*" 
T.  KemjfCj  7  M.  &  W.  212.)    Therefore,  except  in  the  case  of  an  authority     -^^ 
under  a  better  title  a  defendant  will  not  be  allowed  to  set  up  the^'w*  tertii   "8  ^  ^ 
to  rebnt  the  title  of  the  person  in  possession  at  the  time  of  the  trespass.   Possession. 
But  if  the  plaintiff  had  not  the  actual  possession  at  the  time,  the  defendant 
may  set  up  the  J7is  tertii.     (7ft.)     See  generally  Armory  v.  Delamtrie, 
1  Smith  L.  C.  7th  ed.  357. 

The  action  lies  by  one  tenant  in  common  of  a  chattel  against  the 
other  or  others  for  an  injury,  &c.,  to  such  chattel. 

By  3  &  4  Wm.  4,  c.  42,  s.  29,  the  jury  may  in  this  action  give  damages 
in  the  nature  of  interest  over  and  above  the  value  of  the  goods. 
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Defence  to 
cUumfor 
treipen  to 
A  hone. 


2.  The  defendant  denies  the  anegations  contained  in  the 
2nd  paragraph  of  the  statement  of  claim  so  &r  as  they  allege 
that  the  defendant  rode  the  said  horse  for  fonr  miles  at  fiill 
speed,  and  also  that  the  said  horse  became  thereby  broken- 
winded.  The  defendant  rode  the  said  horse  at  a  moderate  pace 
and  in  a  careful  manner.  If  the  said  horse  is  now  wholly  ose- 
less  to  the  defendant,  he  has  become  so  from  some  other  caose 
than  his  having  been  ridden  by  the  defendant. 


Eeply. 


1.  The  plaintiff  joins  issne  on  2nd  paragraph  of  the  state- 
ment of  the  defence. 

2.  As  to  the  allegation  in  the  1st  paragraph  the  plaintiff 
says  that  before  the  trespasses  in  the  statement  of  claim  mm- 
tioned  he  revoked  the  permission  and  authority  prerioody 
given  to  the  defendant  to  ride  the  said  horse  as  in  the  said 
paragraph  mentioned. 


Claim  for 
trespass 
to  chattels. 


Action  for  Trespass  to  Chattels. 

1.  The  plaintiff  is  a  medical  student  residing  at  No. , 

Gower  Street,  in  the  county  of  Middlesex.    The  defendant  is  a 
lodging-house  keeper  residing  at  No. ,  Euston  Road. 


2.  Up  to  and  on  the  4th  of  January,  1877,  the  plaintiff 
the  occupier  of  furnished  lodgings  in  the  defendant's  house,  and 
he  had  at  the  said  lodgings  various  articles  of  property,  including 
a  portmanteau  containing  wearing  apparel  and  a  box  containing 
a  large  number  of  books. 

3.  On  the  said  4th  of  January  the  defendant  wrongftdlj 
removed  from  the  said  apartments  the  said  portmanteau  and 
box  with  their  contents,  and  took  them  into  the  part  of  the  said 
house  occupied  by  him  and  placed  them  in  a  wet  and  danq) 
cellar,  whereby  the  said  wearing  apparel  and  books  became 
mildewed  and  damaged. 

4.  The  defendant  also  forced  open  the  lock  of  the  said  p(Hi- 
manteau  and  took  out  several  articles  of  wearing  apparel  which 
he  has  since  regularly  worn,  and  the  same  have  become  greatlf 
damaged  and  deteriorated  in  value. 

The  plaintiff  claims  £ damages. 
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Trespass  to  Land  (a). 
Trespass  to  a  Private  Road, 

1.  The  plaintiff  was  on  the  5th  March,  1876,  and  still  is  Claim  for 
the  owner  and  occupier  of  a  farm  called  "  Highfield  Farm,"  in  ^  prl^ 
the  parish  of ,  and  county  of .  "»*^* 


(a)  Every  entry  upon  land  in  the  occupation  or  possession  of  another  What 
is  a  trespass,  unless  it  can  be  justified  in  the  exercise  of  some  legal  or  amounts  to 
|>erBGnal  authority  or  incorporeal  right ;  and  such  an  entry  as  will  con-   |^  traspaas 
stitate  a  trespass  is  said  to  be  made  when  one  man  throws  stones,   ^pon  i^nd. 
mbbiah,  or  materials  of  any  kind  on  the  land  of  another,  or  allows  his 
eattle,  poultry,  or  domestic  animals  to  go  thereon.    So  to  pour  water  out 
cf  a  pail  on  to  another  man's  yard  ;  to  fix  a  spout  so  as  to  discharge  water 
on  to  another's  land  ;  to  suffer  filth  to  ooze  through  a  boundary  wall ;  to 
nm  oyer  the  close  of  another ;  so  to  diive  a  nail  into  a  neighbour's  wall, 
or  to  place  anything  against  the  wall ;  so  to  shoot  on  to  his  land — aU 
these  are  acts  of  trespass  on  land  for  which  an  action  will  lie ;  and  it 
may  be  averred  against  the  defendant  in  the  statement  of  claim  that  he 
Im^e  and  entered  the  plaintiff's  close  and  committed  the  trespass  com- 
plained of.    The  action  will  lie  though  the  tre6i)ass  was  unintentional,    There  may 
and  though  no  damage  to  the  plaintiff  was  really  done ;  but  in  the  latter   be  a  tres- 
caae  the  damages  given  by  the  jury  would  probably  only  be  nominal,   pass  though 
If,  however,  the  entry  is  made  after  notice  and  warning  not  to  trespass,   it  was 
or  ia  a  wilful  and  imiiertinent  intrusion  on  another's  privacy,  then  exem-   uninten- 
pla^  damages  wiU  be  recoverable  {Merest  v.  Jlartey^  6  Taunt.  443) ;    tional,  and 
and  where  there  is  a  continuing  trespass,  as  where  a  man  throws  a  heap   qq  damage 
of  stones  or  builds  a  wall  or  plants  posts  or  rails  on  his  neighbour's   Jone. 
land,  and  there  leaves  them,  an  action  will  lie  against  him  for  the  trcK- 
pass,  and  the  right  to  sue  will  continue  from  day  to  day  till  the  trespass 
11  removed.     An  action  may  be  brought  for  the  original  trespass  in   Action  for 
placing  the  incumbrance  on  the  land,  and  another  action  for  continuing   a  continu- 
the  thug  so  erected,  for  the  recovery  of  damages  in  the  first  action  does   ing  tres- 
xiot  operate  as  a  pui-chase  of  the  right  to  continue  the  injury.  {Jlolmes  v.   pass. 
WUftm,  10  Ad.  &  E.  503  ;  Bawyer  v.  Cook,  4  C.  B.  236.) 

Who  may  briny  the  action,']— -Where  the  owner  of  the  land  is  also  the   y^o  the 
occupier  of  it,  he  is  the  proper  plaintiff  ;  but  where,  as  often  happens,   p^per 
the  land  is  let  on  lease  or  otherwise,  then  the  tenant  or  occupier  and  not  plaintiff. 
the  landlord  has  the  right  of  suing  for  the  trespass,  which  is  an  injury  to 
the  possession  in  him.     If,  however,  the  reversionary  interest  of  the   Landlord, 
]aiidu>rd  is  in  any  way  injured  by  the  trespass,  as  where  the  injury  done   when  hia 
hj  the  trespasser  is  of  a  |)ermanent  nature  and  deteriorates  the  market-   revcr* 
able  value  of  the  property,  so  that  if  the  landlord  or  reversioner  were  to   sionaiy 
eell  it,  it  would  fetch  less  money  in  the  market — in  such  a  case  the  land-   interest  is 
lord  can  sue  for  the  damage  done  to  his  reversionary  interest  either  along  affected. 
with  the  tenant  suing  for  the  injury  done  to  his  possessory  interest  or  by 
himself.    Suppose  a  trespass  on  land  out  on  lease  and  an  injury  to  trees. 
There  the  lessor  might  sue  for  the  damage  done  to  the  body  of  the  tree, 
the  lessee  for  the  loss  of  shade  and  fruit  (^Bedingfield  v.  Onslmr,  3  Lev. 
:209) ;  but  the  reversioner  could  not  maintain  an  action  against  a  stranger  But  not 
for  entering  upon  land  in  the  occupation  of  his  lessee,  and  with  carts  and  when  the 
horses  tramplmg  down  the  soil  and  grass,  though  the  entry  be  made  in   enjoyment 
the  exercise  of  an  alleged  right  of  way,  as  such  an  act  done  while  the   of  tenant 
premises  were  ont  on  lease  would  not  be  evidence  of  any  right  of  way  as  affected. 
Against  the  reversioner,  and  thus  no  permanent  injury  would  be  inflicted 
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2.  A  private  road,  known  as  Highfield  Lane,  rang  through 
a  portion  of  the  plaintiff's  farm.    It  is  bounded  ujwn  both 
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on  the  rcvcrsiou.  {Jiaxter  v.  Taylor,  4  B.  &  Ad.  75.)  Where  the  plaintiff 
claims  damages  as  a  reversioner  for  an  injury  done  to  his  reversion,  the 
statement  of  claim  must  allege  it  to  have  been  done  to  the  damage 
of  the  reversion,  or  must  state  an  injury  of  such  a  permanent  nature 
as  to  be  necessarily  prejudicial  thereto,  aad  the  want  of  Boch  an 
allegation  is  even  cause  for  arresting  the  judgment.  (Baxt4^  ▼.  TayUr, 
4  B.  &  Ad.  74  ;  Jachon  v.  Prjtftcdy  1  M.  &  S.  234.)  Passing  1^  the 
case  of  the  action  by  the  reversioner  for  damage  to  his  reversiomuy 
interest,  which,  after  all,  is  not  an  action  for  trespass,  the  rule  most  be 
observed  that  in  order  to  maintain  an  action  for  trespass  the  plaintiff 
must  have  a  jfrcjtcnt  jH^noMory  title.  Therefore,  even  the  owner  of  th& 
land  trespassed  on,  as  the  heir-at-law,  cannot  sue  in  this  action  hefore  he 
has  entered  into  possession  of  his  land ;  but  after  entry  the  right  of 
possession  relates  back  so  as  to  support  an  action  against  a  wrongdoer  for 
a  tres|)a8s  committed  at  an  antecedent  period.  {Bar net  v.  £arl  tf 
Guildford,  1 1  Exch.  19  ;  24  L.  J.  Ex.  281.)  An  action  is  malntainaMe 
by  one  tenant  in  common  against  his  co-tenant  or  the  licensee  of  the  latter 
for  di^'ging  up  and  carrying  away  the  soil  of  the  close  of  which  they  ire 
tenants  in  common  ;  so  for  turning  him  or  his  servants  off  the  land  or 
out  of  the  house  holden  in  common :  but  except  where  the  act  complained 
of  really  amounts  to  an  eviction  of  the  plaintiff  by  the  defendant,  or  a 
destruction  of  some  portion  of  the  land,  an  action  of  trespass  will  not  lie 
by  one  joint  tenant  or  tenant  in  common  against  another,  or  for  any 
matter  done  on  the  land  held  in  common.  {Cubitt  v.  Porter,  8  B.  fr  C.  257.) 

The  owner  of  the  soil  may  have  an  action  of  trespass  against  one 
entitled  to  rights  over  the  surface  for  acts  of  trespass  not  jostitied  by  the 
exercise  of  such  rights.  {Ettrl  of  LonJtdale  v.  liigy,  26  L.  J.  Ex.  196.) 
Thus  the  owner  of  land  sui)jcct  to  a  highway  over  it  may  maintain  an 
action  for  any  act  amounting  to  a  trespass  upon  it  other  than  a  user  of  it 
as  a  highway.     {Loflc  v.  Shrphrrd.  2  Str.  1(K)4.) 

l^fore  the  abolition  of  local  venues  by  the  Judicature  Act  this  action 
was  local  in  its  nature,  and  except  by  leave,  could  only  be  tried  in  the 
county  where  the  land  was  situate ;  but  now  the  action  may  be  tried 
anywhere,  without  regard  to  the  situation  of  the  property.  By  r.  18. 
T.  T.,  1808,  in  actions  for  trespass  to  land  the  close  or  place  in  which,  Ac, 
must  be  designated  in  the  declaration  by  name  or  abuttals  or  other 
description,  in  failure  whereof  the  plaintiff  may  be  ordered  to  amend 
with  costs,  or  give  such  particulars  as  the  Court  or  a  judge  may  think 
reasonable.  It  may  well  be  doubted  how  far,  since  the  abolition  of  local 
venues,  this  rule  is  in  future  to  be  regarded  ;  but  the  pleader  should 
always  give  some  description — and  so  far  as  it  goes,  a  correct  one— of  the 
whnreabouts  of  the  U)€iii<  in  quo  in  his  statement  of  claim. 

J/ffrncrx.'] — 1.  "A  trespass  may  be  excusetl  altogether  if  it  can  be 
shown  that  it  was  committed  in  self-defence  in  onier  to  escape  from 
some  pressing  danger  or  apprehended  peril,  or  in  defence  of  the  posse*- 
sion  of  a  man's  goods  and  chattels  or  cattle,  sheep  or  domestic  animals.'^ 
(Addison  on  Torts,  4th  ed.  2<}4.) 

2.  A  man  is  also  justified  in  trespassing  on  the  land  of  another,  where, 
owing  to  the  neglect  of  that  other  in  not  keeping  in  a  proper  state  of 
repair  fences  which  it  was  his  duty  to  maintain,  his  cattle  have  got  on  to 
the  other's  land.  In  that  case  neither  the  person  who  goes  to  take  the 
cattle  away  nor  the  owner  of  the  cattle  is  guilty  of  any  trespass.  (2  BolL 
Abr.  Trespass,  665,  pi.  3.) 

H.  ITie  defendant  may  plead  that  the  close  or  land  on  which  the  tres- 
pass was  committed  was  not  the  soil  and  freehold  of  the  plaintiff,  and 
then  the  plaintiff's  title  to  the  property  is  in  issne,  and  also  his  right  to 
the  possession ;  but  it  is  not  enough  for  the  defendant  to  show  that  the 


TBS8PA88    TO    LAVD. 


605 


sides  by  fields  of  the  plaintiflP's,  and  is  separated  therefrom  by  a 
hedge  and  ditch. 


plaintiff  who  is  in  possession  is  not  the  time  owner.  He  must  either 
show  that  he  is  himself  the  right  owner,  or  that  some  third  person  is,  by 
whose  authority  he,  the  defendant,  acted  when  he  committed  the  trespass 
complained  of.  {Jones  v.  Cliapnuin^  2  Ex.  803  ;  Purncll  v.  Young,  3  M. 
ic  W.  288.)  It  is  suflBcient  if  the  defendant  proves  that  he  is  owner  of 
only  part  of  the  close,  provided  the  alleged  trespasses  were  committed 
on  that  part  only-    (Smith  v.  lloyston^  8  M.  &;  W.  381.) 

4.  Another  defence  is  that  the  trespass  was  committed  by  the  leave 
and  licence  of  the  plaintiff.  Leave  given  by  parol  can  generally  be 
withdrawn  at  any  time,  and  after  it  is  withdrawn  the  defendant  cannot 
jostify  any  act  under  it ;  but  whenever  a  person  has  been  induced  to  lay 
<rat  money  upon  the  land  of  another,  upon  the  faith  of  a  verbal  agree- 
ment, that  in  consideration  of  the  expenditure  the  person  laying  out  his 
money  shall  enjoy  an  easement,  privilege,  or  profit  upon  the  land,  the 
piiTil^e  could  not  at  equity,  and  now  cannot  at  all,  be  withdrawn  by 
llie  landlord  without  making  full  compensation  for  the  expenditure. 
(Gale  on  Easements,  5th  ed.  76—83.) 

5.  The  most  common  defence  to  an  action  for  trespass  is  that  the 
■defendant  has  obtained  an  easement,  as  a  right  of  way  u|)ou  and  over 
same  portion  of  the  plaintiff*s  land,  and  that  it  was  in  the  exercise  of 
«ocli  right  that  the  trespass  complained  of  was  committed.  An  easement 
is  created  either  by  grant,  or  it  arises  by  prescription.  Again,  easements 
created  by  grant  are  either  created  by  express  grant,  which  must  be  by 
deed,  or  by  implied  grant.  In  the  former  case  there  can  be  little  dim- 
cnlty ;  the  pleader  sets  out  the  terms  of  the  easement  granted,  and  shows 
by  proper  averments  on  the  face  of  his  pleading  that  the  act  complained 
of  was  an  act  within  the  right  granted.  Grants  of  easements  are  implied 
in  the  f  oUowing  cases. 

Ways  of  necessity.'] — This  arises  whenever  one  man  grants  land  to 
another  to  which  there  is  no  access  except  over  the  land  of  a  stranger,  or 
orer  the  land  of  the  grantor— in  such  a  case  the  grantee  obtains  a  right 
of  way  over  the  land  of  the  grantor ;  and  if  the  owner  of  two  closes 
bsTing  no  way  to  one  of  them  but  over  the  other,  parts  with  the 
latter  without  reserving  the  way,  it  wUl  be  reserved  to  him  by  law  as  a 
way  of  necessity.  {East  Co.  Bail.  Co.  v.  Darling.  5  C.  B.  N.  S.  821  ;  22 
L.  J.  C.  P.  202  ;  Oayford  v.  MoffaU,  L.  K.  4  Ch.  App.  133.)  But  a  way 
<xf  necessity  is  said  to  be  commensurate  only  with  the  existence  of  such 
necessity,  so  that  where  a  person  who  has  a  way  of  necessity  over  the 
lands  of  another  is  able  to  approach  the  land  for  which  the  way  was  used 
by  passing  over  his  own  soil,  the  way  is  extinguished.  {Holmes  v.  Goritiy, 
2  Bingh.  76.)  It,  however,  revives  again  when  the  necessity  for  it  revives. 
CJPparton  ▼.  Spencer,  1  B.  dc  S.  684)  ;  and  easements  of  necessity  are  not 
«xtingnished  by  unity  of  ownership,    (lb.) 

Continwnu  and  apparent  easements.} — On  the  grant  by  the  owner  of  a 
particnlar  property  of  part  of  that  property  as  it  is  then  used  and 
enjoyed,  there  will  pass  by  implication  to  the  grantee  all  those  con- 
tinnons  and  apparent  easements  which  have  been  and  were  at  the  time 
<rf  the  grant  used  by  the  owner  of  the  entirety  for  the  benefit  of  the 
parcel  granted.  If,  therefore,  a  landed  proprietor  has  annexed  peculiar 
qnalities  and  incidents  to  different  parts  of  his  estate,  so  that  one  ])or- 
tion  of  his  land  becomes  visibly  dependent  upon  another  for  the  supply 
or  escape  of  water,  or  for  means  of  access  or  for  beneficial  use  and  occu- 
pation, the  qualities  or  incidents  thus  manifestly  imprinted  upon  the 
property  pass,  with  the  lands  to  which  they  are  annexed,  to  the  grantees 
as  accessorial  to  the  beneficial  use  and  enjoyment  of  such  lands  {Suffield 
T.  Brown^  33  L.  J.  Ch.  258) ;  and  the  better  opinion  seems  to  be  that  this 
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8.  For  a  long  time  prior  to  the  5th  of  March,  1876,  the 
defendant  had  wrongfully  claimed  to  use  the  said  road  for  hia 

right  to  all  continuous  and  apparent  easements  wiU  remain  in  the 
grantor  as  well  as  pass  to  the  grantee.  {Pyer  ▼.  Carter^  1  H.  &  N. 
91-9G  ;  26  L.  J.  Ex.  258  ;   Watts  v.  KeUon,  L.  R.  6  Ch.  App.  166.) 

Where  easements  are  not  created  by  grant,  express  or  implied,  they 
must  arise  by  prescription,  and  prescription  is  of  three  kind&  (1)  Pre- 
scription at  common  law  ;  (2)  Prescription  under  the  Prescription  Act 
(2  &  3  Wm.  4,  c.  71),  and  (3)  Presci^tion  arising  from  a  lost  grant. 

Prescription  at  comman  larr.'] — The  right  is  here  claimed  by  imme' 
morial  use,  the  averment  being  that  the  defendant  and  those  whose 
estate  he  hath  have  enjoyed  the  right  from  time  whereof  the  memoiy  of 
man  runs  not  to  the  contrary.  The  date  of  legal  memoiy  is  now  fix^  at 
the  beginning  of  the  reign  of  Richard  I.,  and  what  follows  from  that  i» 
this,  that  although  upon  proof  of  an  exercise  of  the  right  for  twenty 
years,  the  Court  will  in  the  first  instance  presume  the  ri^t  in  favour  of 
the  defendant,  yet  if  the  plaintiff  can  show  that  there  was  any  period  of 
time  (since  the  reign  of  Richard  I.)  when  the  defendant  could  not 
possibly  have  enjoyed  the  right,  the  defence  is  at  an  end.  Snppose  a 
right  of  way  is  claimed  to  a  house  by  immemorial  user,  and  proof  is  given 
that  for  thirty  years  the  defendant  nas  enjoyed  the  right,  np  to  this  point 
the  defendant  has  a  primd  facie  case,  but  it  is  liable  to  be  disp&ced 
by  the  plaintiff  proving  that  the  house  in  question  was  not  more  than  100 
years  old,  and  could  not  therefore  have  existed  in  the  time  of  Richard  L 
The  consequence  is  that  the  defence  of  prescription  by  immemorial  user 
is  not  of  much  value,  except  when  some  right  is  claimed  over  lands,  the 
history  of  which  does  not  go  farther  back  than  it  can  be  shown  the 
defendant  enjoyed  the  right  claimed. 

Prescription  by  statute.'] — The  statute  2  &  3  Wm.  4,  c.  71,  gives  with 
respect  to  a  specified  class  of  easements,  a  mode  of  acquisition  far  more 
certain  than  that  mentioned  above.  By  this  statute  ii  a  person  enjoys> 
vHinteri'ftptedly  and  as  of  right  a  profit  dpretidrc^  or  right  of  common 
for  thirty,  or  a  right  of  way  or  watercourse  for  twenty  years  next  before 
the  commencement  of  the  suit  in  which  the  question  of  the  yaliditr  of 
the  easement  arises,  then  the  easement  is  not  liable  to  be  defeated  \ij 
proof  that  it  had  its  origin  on  this  side  of  the  reign  of  Richard  I. ;  and 
when  2k profit  a  prendre  or  right  of  common  has  been  enjoyed  for  sixty 
and  a  right  of  way  or  watercourse  for  forty  years,  an  indefeasible  title 
is  obtained,  unless  where  it  is  shown  the  right  in  question  has  been 
enjoyed  by  virtue  of  some  deed.  The  time  during  which  a  party  capable 
of  resisting  the  claim  is  an  infant,  idiot,  «/w  compos  mentis,  feme  eerert, 
or  tenant  for  life,  is  to  be  excluded  from  the  computation  of  the  terms  of 
thirty  and  twenty  years ;  and  the  time  during  which  any  land  or  water  upoiu 
over,  or  from  which  any  right  of  way  or  watercourse  shall  have  been  en- 
joyed, has  been  held  under  any  term  of  life  or  of  years  exceeding  three,  i» 
excluded  in  the  computation  of  the  period  ot  forty  years,  on  condition 
that  the  claim  is  resisted  by  the  reversioner  within  three  years  after  the 
determination  of  the  term.  It  must  be  noticed  that  this  Act  is  confined  io 
certain  classes  of  casements — rights  of  way,  watercourse,  profits  a  prendre, 
rights  of  common,  light,  air ;  and  therefore  a  title  based  upon  a  twenty 
years'  enjoyment  as  of  right  can  only*  be  pleaded  with  respect  to  a  right 
that  is  cjnsdem  generis,  with  one  of  the  rights  specified.  In  pleadin^r 
prescription  at  common  law,  it  is  enough  to  aver  that  the  defendant, 
&c. .  has  enjoyed  the  right  from  time  immemorial ;  no  averment  as  to  the 
nature  of  the  enjoyment  is  necessary ;  but  in  pleading  under  the  Pre- 
scription Act  it  must  be  avemxl  that  the  right  was  enjoyed  uninter- 
ruptedly during  the  twenty  years'  and  of  right. 

The  enjoyment  meant  by  the  statute  is  "  an  enjoyment  had  openlff 
notoriously,  without  particular  leave  at  the  time,  by  a  person  claimini^ 
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lioises  and  carriages  on  the  allied  ground  that  the  same  was  a  claim  for 
pnblic  highway,  and  the  plaintiff  had  frequently  warned  him  trespaason 
that  the  same  was  not  a  public  highway,  but  the  plaintiff's  road. 
private  road,  and  that  the  defendant  must  not  so  use  it. 

4.  On  the  5th  of  March,  187G,  the  defendant  came  with  a 
cart  and  horse,  and  a  large  number  of  servants  and  workmen, 
Mid  forcibly  used  the  road,  and  broke  down  and  removed  a 
gate  which  the  plaintiff  had  caused  to  be  placed  across  the 
same. 

5.  The  defendant  and  his  servants  and  workmen  on  the 
aune  occasion  puUed  down  and  damaged  the  plaintiff's  hedge 
Bjoid  ditch  upon  each  side  of  the  road,  and  went  upon  the  plain- 
tifTa  field  beyond  the  hedge  and  ditch,  and  injured  the  crops 
there  growing,  and  dug  up  and  injured  the  soil  of  the  road  ; 
and  in  any  case  the  acts  mentioned  in  this  paragraph  were 
whdiy  unnecessary  for  the  assertion  of  the  defendant's  alleged 
right  to  use,  or  the  user  of  the  said  road  as  a  highway. 

The  plaintiff  claims  : — 
(1.)  Damages  for  the  wrongs  complained  of. 
(2.)  An  injunction  restraining  the  defendant  from  any  repe- 
tition of  any  of  the  acts  complained  of. 


to  use  it  without  daoger  of  being  treated  as  a  trespasser,  as  a  matter  rj^^  **en^ 
of  right,  whether  strictly  legal  by  prescription  and  adverse  user  or  by   joyment " 
deed  conferring  the  right  ;  or  though  not  strictly  legal,  yet  lawful  to   n^gant  by 
the  extent  of  excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing   ^j^^  statutes 
not  under  seal,  in  case  of  a  plea  for  forty  years,  or  by  such  writing  or 
pttol  consent  or  agreement,  contract,  or  licence  in  case  of  a  plea  for 
twenty  years."    (Per  Cur.  Tickle  y.  Brawn,  4  Ad.  &  E.  369,  312.    See 
farther  day  v.  Shackeray,  2  M.  &  Bob.  244  ;  Gayford  v.  Moffatt,  L.  R. 
4  Ch.  133  ;  Partridge  ▼.  Scatf,  3  M.  &  W.  220.)    It  need  not  be  averred 
in  the  case  of  prescription  at  common  law  that  the  easement  continued 
down  to  the  time  of  the  suit;  but  this  is  essential  in  cases  within  the   ^      ..  » 
statute.    In  fact  if  there  were  proof  of  enjoyment  for  fifty  years  down    , ,   .  ^ 
to  within  a  few  years  of  action  brought,  when  it  ceased  there  would  still     ^*        . 
not  be  enough  to  satisfy  the  statute.    (Parher  v.  Mitchell,  11  Ad.  &  E.   easement 
788  ;  £o9ve  v.  Carjfenter,  r>  Exch.  825  ;  L.  J.  20  Ex.  374.)  to^t"    "^  f 

PreBcriptlon  by  lost  grant.'] — The  third  way  of  proving  prescription  is       .}^^  ^ 
by  averring  that  some  owner  of  the  servient  tenement,  by  a  grant  which   ^  °°* 
is  now  lost,  granted  to  the  defendant  or  an  ancestor  the  easement   Prescript 
claimed.    Where  this  is  pleaded  the  jury  may,  from  acts  of  ownership   tion  by 
extending  back  over  not  less  than  twenty  years,  presume  that  the  lost   lost  grant 
graat  once  existed,  and  find  a  verdict  for  the  defendant  accordingly,   presumeil 
This  mode  of  acquiring  an  easement  has  advantages  of  its  own,  and  is  a  after 
Qflcfol  one.    It  is  not  necessary  to  aver  and  prove  the  continuance  of   20  years' 
the  user  up  to  the  time  of  action  brought,  nor  will  evidence  that  the  de-   user. 
fendant's  right  had  its  origin  within  legal  memory  affect  it,  as  in  the 
case  of  prescription  at  common  law.    It  is  often  advisable  to  claim  pre- 
scription by  each  one  of  the  three  modes  indicated. 
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Statement  of  Defence, 

1.  The  defendant  says  that  the  road  was  and  is  a  public 
highway  for  horses  and  carriages,  and  a  few  days  bef<»e  the 
5th  of  March,  1876,  the  plaintiff  wrongfully  erected  the  gale 
across  the  road  for  the  purpose  of  obstructing  and  preTenting 
and  it  did  obstruct  and  prevent  the  use  of  the  road  as  a 
highway.  And  the  defendant  on  the  said  5th  of  l^Iarch,  1870, 
caused  the  said  gate  to  be  removed,  in  order  to  enable  him 
lawfuUy  to  use  the  road  by  his  horses  and  carriages  as  a 
highway. 

2.  The  defendant  denies  the  allegations  of  the  5th  paragraph 
of  the  statement  of  claim,  and  says  that  neither  he  nor  any  of 
his  workmen  or  servants  did  any  act  or  used  any  violence  other 
than  was  necessary  to  enable  the  plaintiff  lawfully  to  use  die 
highway. 


Trespass  to  a  Jline,  and  Trover  of  Quantities  of  Coat. 
Claim  for         1 .  The  plaintiffs  are  colliery  proprietors  and  dealers  in  coal, 
amrnTand  ^^^  ^^  possessed  of  certain  lands  situate  in  the  borough  of  W., 
trover  of  a    in  the  couuty  of  L.,  and  are  also  possessed  of  certain  coal 
c^***^  ^^  mines  lying  under  or  in  the  vicinity  of  the  said  lands. 

2.  The  defendants  are  also  colliery  proprietors,  and  are  pos- 
sessed of  certain  mines  adjacent  to  the  said  mines  of  the 
plaintiffs. 

3.  The  defendants  on  divera  days  and  times  between  the  Ist 
of  May,  1875,  and  the  5th  of  November,  1875,  broke  into  and 
entered  upon  the  said  mines  of  the  plaintiffs,  and  dug  levels  in 
the  said  mines  and  worked  the  said  mines,  and  dug  up  and 
got  out  and  carried  away  and  otherwise  converted  to  their  own 
use  divers  large  quantities  of  the  plaintiffs'  coal,  and  erected 
barriers  and  other  obstructions  in  and  upon  the  said  mines  of 
the  plaintiffs,  whereby  the  plaintiffs  have  been  prevented  from 
having  access  to  and  working  their  said  mines  and  getting  coal 
therefrom,  and  have  been  otherwise  hindered  in  carrying  on 
their  business  as  such  colliery  proprietors  as  aforesaid. 

4.  The  defendants,  although  requested  so  to  do,  have  refused 
to  remove  the  said  barriers  and  obstructions,  and  by  reason  of 
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the  plaintiffs,  being  prevented  from  having  access  to  and  work-  claim  for 
ing  their  said  mines  in  manner  before  mentioned,  the  ])laintiif8  ^^'^'^^^^ 
have  lost  the  difference  between  the  value  of  the  coal  when  the 
same  would  otherwise  have  been  gotten  by  the  plaintiffs  and  the 
lesser  present  value  of  the  said  coal. 

5.  The  quantity  of  coal  wrongfully  dug  up,  got  out,  carried 
away  and  converted  by  the  defendants  as  aforesaid,  amounts 
to  between  5000  and  10,000  tons. 

6.  The  defendants  also  trespassed  upon  the  i)laintif!B*  said 
mines,  and  cut  and  made  a. roadway  through  and  across  the 
same,  and  carried  and  c<mveyed  large  quantities  of  coal,  earth, 
and  minerals  over  the  .said  roadway  and  through  the  said 
mines. 

7.  By  reason  of  the  cutting  and  constniction  of  the  said 
roadway  in  paragraph  G  mentioned,  the  plaintiffs  have  been 
and  still  are  prevented  from  working  their  said  mines  on  the 
further  or  west  side  of  the  said  roadway,  and  the  plaintiffs  have 
thereby  lost  the  difference  between  the  value  of  the  coal  when 
the  same  would  otherwise  have  been  gotten  by  them  and  the 
lesser  present  value  of  the  said  coal. 

The  plaintiffs  claim  : — 

(1.)  £10,000  as  damages  in  respect  of  the  trespasses  and 

conversions  aforesaid. 
(2.)  The  removal  at  the  exixiuse  of  the  defendants  of  all  the 

barriers  and  obstnictions  aforesaid. 
(3.)  An  injunction,  mandatory  or  otherwise,  restniining  the 

defendants  ft*om  any  repetition  of  any  of  the  acts 

complained  of,  and  ordeiing  them  to  restore  the  said 

mines  as  far  as  practicable  to  the  state  in  which  they 

were  before  the  acts  complained  of. 
(4.)  Such  fiuiiier  and  other  relief  as  the  nature  of  the  case 

may  require. 

Statement  of  Defence, 

1.  The  defendants  do  not  admit  that  the  plaintiffs  were  or  Defence. 
are  possessed  of  any  of  the  lands  or  mines  in  the  1st  paragraph 

of  the  statement  of  claim  mentioned. 

2.  The  defendants  deny  that  they  on  the  said  days  and  times 
or  at  any  time  broke  into  or  entered  the  said  mines,  or  dug 
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Defenee  to  levels  therein  or  worked  the  same,  or  dug  up  or  got  out  or 
carried  away,  or  otherwise  converted  to  their  own  use,  divers  or 
any  quantities  of  the  plaintiffs'  coal ;  and  they  further  deny 
that  they  erected  barriers  or  any  other  obBtmctions  in  and 
upon  the  said  mines. 

8.  The  defendants  deny  that  they  ever  were  requested  or 
that  they  refused  to  remove  any  barriers  or  obstructions  as 
alleged  in  the  4th  paragraph  of  the  statement  of  claim,  and 
they  do  not  admit  any  of  the  other  allegations  in  the  said 
paragraph. 

4.  The  defendants  deny  that  they  trespassed  upon  the  said 
mines,  or  that  they  cut  and  made  a  roadway  through  or  across 
the  said  mines,  or  carried  or  conveyed  large  or  any  quantities  of 
coal,  earth,  or  minerals  over  the  said  roadway  or  through  the 
said  mines. 

5.  The  defendants  do  not  admit  the  allegations  in  the  5th 
and  7th  paragraphs  of  the  statement  of  claim«  or  any  of  them. 

JRepIf/. 

The  plaintiffs  join  issue  upon  the  statement  of  defence, 
except  in  so  far  as  it  may  contain  admissions. 


Clam  for  Trespassing  on  Land  in  Pwrsvit  of  Oame. 
Claim  for         1.  At  the  time  of  the  committing  of  the  acts  complained 
purauh  0?    ^^  ^^^  plaintiff  was  and  still  is  possessed  and  in  the  occupation 
game.         of  certain  lands  situate  on  S.  Common,  in  the  county  of  C. 

2.  On  or  about  the  18th  of  April,  1876,  the  defendants 
entered  and  trespassed  upon  the  said  land  in  search  and  pursait 
of  game. 

The  plaintiff  claims : — 

(1.)  £50  damages  for  the  wrongs  complained  of. 

(2.)  An  injunction    restraining  the  defendants  from  anjr 

repetition  of  the  acts  complained  oil 
(8.)  Such  further  relief,  &c. 

Statement  of  Defence. 

Defence.  1.  The  defendants  deny  that  they  committed  the  alleged 

trespasses. 

2.  The  defendants  say  that  the  land  whereof  the  pkuntiir 
claims  to  be  possessed,  situate  on  S.  Common,  was  at  tne  time  of 
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the  alleged  trespasses  the  freehold  of  one  M.  N. ;  and  the  Defence  to 
defendants  on  the  said  18th  of  April,  187G.  by  the  leave  and  ^}^^^^. 

trespees  in 

licence  of  the  said  M.  N.,  entered  upon  the  said  land,  which  ponoit  of 
10  tiie  grievance  complained  of.  8wn«« 

Clam  for  Trespass  to  Land. 

1.  The  plaintiffs  were  at  the  time  of  the  committing  of  the  Claim  for 
grievances  hereinafter  mentioned  in  possession  and  occupation  ^^^**"*  ^ 
of  certain   land  situate   at  P.,  in    the  parish  of  C,  in  the 
county  of  L.,  adjoining  certain  land  in  the  occupation  of  the 
defendant,  and  lying  between  such  land  and  a  certain  highway 

called  the  B.  Bank. 

2.  Before  May  8th,  1870,  the  defendant  had  on  divers  times 
broken  and  entered  the  said  land  and  passed  and  repassed 
thereon  >vith  horses,  carts,  waggons,  a  steam-engine  and  culti- 
vator, doing  thereby  considerable  damage  to  the  plaintifb'  land 
and  crops. 

8.  On  the  8th  of  May,  1876,  the  defendant  by  himself  and 
his  servants  wrongfrdly  broke  and  entered  the  said  land  of  the 
plaintiffs,  and  broke  down  a  certain  fence  which  had  been 
erected  by  the  plaintiffs  on  the  said  land,  and  trampled  and 
injored  the  crops  of  the  plaintiffs  growing  upon  the  said  land, 
and  the  defendant  threatens  to  repeat  and  continue  the  said 
treapasses. 

The  plaintiffs  claim  :— 

(1.)  £100   damages  for   the  trespasses   by  the  defendant 

hereinbefore  mentioned. 
(2.)  A  perpetual  injunction  to  restrain  the  defendant,  his 
servants  and  workmen,  from  continuing  or  repeating 
the  said  trespasses. 
(3.)  Such  further  relief,  &c. 

Statement  of  Defence. 

1.  The  defendant  denies  that   the  plaintiffs  were  at  the  Statement 
alleged  times  respectively  in  possession  or  occupation  of  the  °    ®  ®^®" 
said  land. 

2.  The  defendant  denies  the  alleged  trespasses  respectively. 

3.  At  the  times  of  the  alleged  trespasses  there  was  and  of 
right  ought  to  have  been  a  common  and  public  highway  over 
the  said  land  where  the  alleged  trespasses  were  committed  for 
aU  persons  to  go  and  return  on  foot,  and  with  horseSy  carts, 
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waggons,  steam-engines,  cultivators,  and  other  carriages,  at  til 
times  of  the  year  at  their  free  will  and  pleasure,  and  at  the  times 
of  the  alleged  trespasses  respectively  the  defendant  and  his 
said  servants  resi^ctively,  having  occasion  to  use  the  said  way, 
entered  into  and  U2)on  the  said  laud  and  along  the  said  highway, 
then  using  the  same  as  he  and  they  lawfully  might  for  the  cause 
aforesaid,  and  in  so  doing  necessarily  trampled  upon  the  crops 
growing  thereon  ;  and  because  the  said  fence  had  l)een  erected 
and  then  was  >\Tongfully  in  and  across  the  said  highway, 
obstructing  the  same  and  preventing  the  convenient  use  thereof 
the  defendant  and  his  said  servants  necessarily  broke  down  the 
said  fence  for  the  i)uri)08e  of  using  the  said  highway,  doing  no 
unnecessary  damage  in  that  behalf,  which  are  the  allied 
trespasses  complained  of. 

4.  At  the  times  of  the  alleged  trespasses  the  defendant  was 
possessed  of  land  the  occupiers  whereof,  for  the  respective 
periods  of  twenty  and  forty  years  next  before  this  suit,  enjoyed 
as  of  right  and  without  intemiption  a  way  for  themselves  and 
their  servants  on  foot,  and  with  horses,  carts,  waggons,  steam- 
engines,  cultivators,  and  other  carriages  and  agricultural  imple- 
ments, from  a  public  highway  over  the  said  land  where  Uie 
alleged  trespasses  were  committed  to  the  said  land  of  the  de- 
fendant, and  from  the  said  land  of  the  defendant  over  the  said 
land  where  the  alleged  trespasses  were  committed  to  the  said 
public  highway  at  all  times  of  the  year,  for  the  more  con- 
venient occupation  of  the  said  land  of  the  defendant ;  and  the 
defendant  and  his  servants  respectively  by  his  command  broke 
and  entered  the  said  land  where  the  alleged  trespasses  were 
committed  for  the  purpose  of  using  the  said  way,  and  in  using 
the  same,  and  in  so  doing  necessarily  trampled  upon  and  injured 
the  crops  growing  thereon  ;  and  because  the  said  fence  had 
been  placed  and  was  then  wrongfully  in  the  said  way  obstruct- 
ing the  same,  the  defendant  and  his  said  servants  by  his 
conunand  necessarily  broke  do\vn  the  said  fence  for  the  purpose 
of  using  the  said  way,  doing  no  unnecessary  damage  in  that 
behalf,  which  are  the  alleged  trespasses  complained  of. 

6.  At  the  times  of  the  alleged  trespasses  the  defendant  was 
possessed,  as  tenant  as  hereinafter  mentioned,  of  the  said  land 
in  the  1st  paragraph  of  the  statement  of  claim  referred  to  as 
being  in  the  occupation  of  the  defendant,  and  long  before  the 
alleged  trespasses,  by  deed  made  between  the  then  owner  of  the 
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said  land  where  the  alleged  trespasses  were  committed^  and  Defence  of 
which  said  owner  was  then  seised  thereof  in  fee,  and  the  then  an  eaae- 
owner  of  the  said  land  of  the  defendant,  and  which  last-men-  j^t^g„^t 
tioned  owner  was  then  seised  in  fee  of  the  said  land  of  the  to  claim 
defendant  (bnt  which  deed  has  been  lost  or  destroyed  by  ^^' 
accident),  the  said  then  owner  of  the  said  land  where  the  allied 
trespasses  were  committed  granted  to  the  then  owner  of  the 
said  land  of  the  defendant,  and  to  his  heirs  and  assigns,  a  way 
for  himself  and  his  tenants  and  his  or  their  servants  on  foot  and 
with  horses,  carts,  waggons,  steam-engines,  cultivators,  and  all 
other  cattle,  carts,  carriages,  and  farm  implements,  from  a  certain 
public  highway  over  the  said  land  where  the  alleged  trespasses 
were  committed  to  the  said  land  of  the  defendant,  and  from  the 
said  land  of  the  defendant  over  the  said  land  where  the  alleged 
trespasses  were  committed  to  the  said  public  highway,  for  the 
more  convenient  occupation  of  the  said  land  of  the  defendant ; 
and  before  the  alleged  trespasses,  the  person  who  then  had  the 
estate  of  the  said  then  owner  of  the  said  land  of  the  defendant 
demised  the  said  land  of  the  defendant  with  the  appurtenances 
to  the  defendant,  to  hold  the  same  thence  for  a  term  which  has 
not  yet  expired,  and  by  virtue  of  which  said  demise  the  de- 
fendant afterwards  and  before  the  alleged  trespasses  entered 
into  the  said  land  of  the  defendant,  with  the  appurtenances  so 
demised  as  aforesaid,  and  became  and  until  and  at  the  respective 
times  of  the  alleged  trespasses  was  possessed  thereof,  and  the 
defendant,  as  and  being  such  tenant  of  the  said  land  of  the 
defendant,  was  entitled  to  the  said  right  for  himself  and  his 
servants,  and  the  defendant  and  his  said  servants  broke  and 
entered  the  said  land  where  the,  alleged  trespasses  were  com- 
mitted for  the  purpose  of  using,  and  in  using  the  said  way,  and 
in  80  doing  necessarily  trampled  on  and  injured  the  crops 
growing  thereon ;  and  because  the  said  fence  had  been  placed 
and  was  then  wrongfrilly  in  the  said  way  obstructing  the  same, 
the  defendant  and  his  said  servants  by  his  command  neces- 
sarily broke  down  the  said  fence  for  the  purpose  of  using  the 
said  way,  doing  no  unnecessary  damage  in  that  behalf,  which 
are  die  alleged  trespasses  complained  of. 


Treiipass  to  the  Plaintiff^s  Wall. 
1.  The  plaintiff  is  the  occupier  of  certain  land  situate  at  M.y  in  Claim  for 
le  parish  of  M.,  in  the  county  of  C,  and  of  a  wall  standin 
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on  the  said  lands  and  separating  the  plaintiff's  said  lands  from 
certain  lands  adjoining,  of  which  the  defi^ndant  is  the  owner. 

2.  On  the  5th  day  of  January,  1877,  the  defendant  broke 
and  destroyed  a  portion  of  tlie  said  wall,  whereby  the  plaintiff 
has  been  kept  out  of  the  possession  and  enjoyment  of  the  said 
wall. 

The  plaintiff  claims : — 

(1.)  £50  damages. 

(2.)  An  injunction  to  i-estrain  the  defendant  from  the  repe- 
tition of  the  act  complained  of. 

(8.)  Such  further  relief,  &c. 

Tresjjass  to  fJie  Plamiiff's  Yard. 

1.  The  plaintiff  was,  at  the  date  of  the  acts  hereinafter  com- 
plained of,  and  still  is,  the  owner  and  occupier  of  a  certain  yard 
situate  at  the  back  of  the  G.  Inn,  at  B.,  in  the  county  of  C. 
The  defendant  is  the  occupier  of  a  house  abutting  on  the  said 
yard,  one  of  the  doors  of  which  house  opens  into  the  said  yard. 

2.  The  defendant  has  wix>ngfully  placed  a  stone  step  in  the 
plaintiff's  said  yard,  in  front  of  his  said  house,  and  has  con- 
tinued to  keep  the  said  stone  step  there  till  the  present  time. 

3.  The  defendant  also  placed  and  fixed  a  scraper  in  the  said 
yard,  and  has  continued  to  keep  the  scraper  so  placed  there 
till  the  present  time. 

4.  The  defendant  also  fixed  a  drain-pipe  in  the  wall  of  his 
said  house,  which  projects  over  the  said  yard,  and  from  which 
water  and  refuse  are  discharged  into  the  said  yard. 

5.  By  means  of  the  premises  the  plaintiff's  yard  is  injured, 
and  the  use  of  the  said  yard  and  the  way  over  it  obstructed. 

The  plaintiff  claims : — 

(1.)  £100  damages  for  the  wTongs  complained  of. 

(2.)  An  injunction  (mandatory  or  otherwise)  ordering  the 
defendant,  his  servant  and  agents,  to  desist  from 
committing  the  said  nuisances,  or  others  of  a  like 
nature,  and  commanding  them  to  remove  the  said 
stone  step,  pipe,  and  scraper. 

(3.)  Such  ftirther  relief  ajs  the  nature  of  the  case  may  require. 

Defence  of    ^C/"^^^  of  Immenwrial  User  to  an  Action  for  Treejxiss  to  Latid. 

^™ri!i            ^^  ^^^  *^®  ^^  *^^  alleged  trespass  the  defendant  was  seised 
user.  ^^  fee  of  Certain  lands  situate  at  M.,  in  the  parish  of ,  in 
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the  connty  of  F.,  and  he  and  all  those  whose  estate  he  then  had  Defence 
therein,  from  time  whereof  the  memory  of  man  nms  not  to  the  ^^  ™?^ 
contrary,  enjoyed  a  way  on  foot  and  with  cattle  and  with  car-  user  to 
riages  Itttafe  the  nnftfre  of  f/is  rujht  of  way  ac4^riliiuf  to  Uie  facts]  <^^*™  ^^^ 
from  a  public  highway  over  the  said  land  of  the  plaintiff  to  the  ^*"^'^^' 
said  land  of  the  defendant,  and  from  the  said  land  of  the  de- 
fendant over  the  said  land  of  the  plaintiff  to  the  said  public 
highway  at  all  times  of  the  year,  for  the  more  convenient  occu- 
pation of  the  said  land  of  the  defendant,  as  to  the  said  land 
appertaining,  and  the  alleged  trespass  was  a  user  by  the  defendant 
of  the  said  way. 


Trover  («). 
Action  hy  Tnistee  in  Bankruptcy  for  Conversion  of  Horses. 
1.  The  defendant  is  a  horse-breaker  and  livery-stable  keeper  Claim  for 

conyersioE 
of  horses. 


carrying  on  his  business  at  K,  in  the  county  of  W.  conversion 


{a)  This  action  lies  for  damages  for  the  conversion,  as  it  is  called,  of   When 
the  plaintiff's  goods,  and  in  order  to  maintain  it  the  plaintif!  must  show  :   trover  lies. 
Ist.  That  he  had  a  general  or  special  property  ,iu  the  goods  and  an 
actual  or  constructive  possession  or  right  of  possession.    2nd.  A  wrongful 
conversion  by  the  defendant ;  and  8rd.  Damages,  being  the  value  of  the 
goodfl. 

Property  and  possession,'] — Where  there  is  a  general  and  special    As  to  prt^ 
owner,  but  the  general  owner  has  not  transferred  his  right  to  the  pos-   perty  and 
aeseion,  he  may  maintain  the  action,  as  where  the    latter   delivers  possession 
poooeom'on  to  a  carrier,  for  in  these  cases  the  bailee  is  only  the  servant  of   as  essen- 
the  bailor  {Gordon  v.  Harper y  7  T.  K.  12)  ;  though  the  bailee  transfers   tials  in 
them  to  another,  even  although  the.  latter  be  a  hona  fide  purchaser,   action, 
unless  sold  in  market  overt.    {MlXkinson  v.  Kin^j^  2  Camp.  835.)    How- 
ever, the  plaintiff  must  show  that  he  had  a  right  to  the  immediate  pos- 
acssion  in  order  to  maintain  this  action.    Thus,  if  the  goods  are  let  for  a 
term  unexpired  {Ghrdon  v.  Harper, supra;  and  see  Cooper  y,  Willomatt, 
1  C.  B.  G72),  or  where  they  are  in  the  possession  of  a  |)erson  liaving  a 
lien  on  them  {MUhjate  v.  Xehblcy  3  M.  &  Gr.  100),  the  general  owner 
•cannot  maintain  the  action.    In  these  cases  the  bailee  would  be  the 

a  per  person  to  sue,  unless  he  lias  done  something  which  determines  the 
ment,  in  which  case  the  right  to  the  inmicdiate  possession  by  the 
bailor  or  general  owner  arises,  and  the  latter  then  becomes  the  pro^yer 
person  to  sue  for  a  conversion.  (  Bn/aiU  v.  Wardcll,  2  Ex.  470  ;  Ibnn 
V.  Bittleson,  7  Ex.  152.) 

In  the  case  of  bailments  which  do  not  exclude  the  bailor  from  the 
right  of  immediate  possession,  such  as  a  gratuitous  loan  or  deposit,  either 
the  bailor  or  bailee  may  maintain  the  action.  {McJutls  v.  Bastardy  2  C. 
M.  &  R.  659  ;  Tttrfier  v.  Hardcastlc,  31  L.  J.  C.  P.  193.) 

A  bailee  or  other  person  having  a  special  property  may,  under  some 
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2.  Ill  or  alwut  the  month  of  May,  1874,  one  A.  W.,  being 
the  o^Tier  of  two  roan  cob  horses,  delivered  them  to  tJie  de- 


circumstances,  maintain  the  action  against  the  perton  having  the  genenl 
proiierty  in  the  chattel,  as  where  the  former  delivers  it  back  to  the  latter 
for  a  temporary  ])urpo8c.  he  may  after  that  purpose  is  satisfied,  if  the 
former  refuse  to  re-deliver  it,  maintain  the  action  against  him.  {JMertt 
V.  ^yyatf,  2  Taunt.  2<»8.) 

A  joint  owner  or  tenant  in  common  of  goods  cannot  maintain  this 
action  against  a  co-owner  in  resi)ect  of  any  act  of  the  latter  not  inconsis> 
tent  with  his  ownership  ;  but  if  the  latter  docs  an  act  inconsistent  with 
the  joint  ownership,  such  as  a  complete  destruction  of  them  {Jacoht  v. 
Seward^  L.  R.  5  H.  L.  464).  or  a  sale  in  market  overt  {Bartoi^  v.  W%lUam4^ 
5  B.  jc  A.  403),  this  amounts  to  a  conversion  of  them,  for  which  the  other 
\ysLri  owner  can  huc  him  in  this  action — at  least,  as  regards  the  plaintilTs 
undivided  part  in  the  case  of  a  sale.  It  is,  however,  now  settled  that 
the  sale  of  an  cntii-e  chattel  by  a  co-owner,  which  does  not  wholly 
deprive  the  other  of  the  power  of  repossession,  is  not  a  conversion,  as  it 
only  oi)erate8  on  the  undivided  share  of  the  vendor ;  but  it  would  be 
otherwise  if  sold  in  market  overt,  as  that  would  change  the  property  in 
the  whole  chattel.  (Jlarper  v.  Godsell^  L.  R.  5  Q.  B.  422.)  It  has  been 
held  that  the  removal  of  entire  chattels  by  one  tenant  in  common  without 
the  consent  or  knowledge  of  the  other,  for  the  purpose  of  selling  and 
appropriating  the  proc^ds  to  his  own  use  (sembhy  as  opposed  to  an 
actual  sale),  docs  not  amonnt  to  a  conversion,  though  the  removal  has 
created  a  lien  on  them  by  a  third  party.  {Janet  v.  Brtnen,  25  L.  J.  Ex. 
84r>.)  And  it  has  been  held  that  one  member  of  a  friendly  society  could 
not  maintain  the  action  against  another  member  who  removed  and 
delivered  to  a  stranger  a  box  containing  money  (both  belonging  to  the 
society),  which  was  dei)08ited  with  the  members.  {HoUiday  v.  Qtm^dl, 
1  T.  R.  658.) 

Another  instance  of  the  rule  that  the  owner  of  goods  to  which  he 
has  not  the  right  of  immediate  possession  cannot  maintain  this  action, 
is  that  where  goods  are  sold  without  cretlit,  the  buyer  cannot  main* 
tain  trover  for  them  unless  he  has  tendered  the  price,  though  bj  the 
agreement  to  purchase,  the  property  has  vested  in  him  {Hlojeham  v. 
Sftndergj  4  B.  &  C.  941  ;  Marti lulale  v.  Smith,  1  Q.  B.  389 ;  Iktfe  v. 
JSdulJer.  L.  R.  1  P.  C.  127, 145) ;  or  even  where  the  goods  are  sold  <m 
credit,  but  with  an  arrangement  for  their  delivery  by  instalments.  In  this 
case,  if  the  vendee  becomes  insolvent  before  all  the  instalments  become 
due,  the  vendee  cannot  maintain  trover  for  any  instalment  which  haft 
become  due  until  he  has  tendered  the  price  of  any  already  delivered  and 
not  paid  for,  as  well  as  that  in  reference  to  which  the  action  is  sought  to 
be  maintained.  {Ex  parte  CJtalmers^  L.  R.  8  Ch.  289  ;  Morgan  v.  Bmit^ 
L.  R.  10  C.  P.  15 ;  Ogg  v.  Shooter,  L.  R.  10  C.  P.  159.)  So  where  the 
vendor  of  gootls  sold  on  credit  stipulates  for  a  lien  until  payment,  though 
he  gives  vendee  access  to  the  goods  by  means  of  a  key  of  the  [dace 
where  they  are  warehoused,  to  which  the  vendor  also  has  access.  (Jfifl- 
gate  v.  Kebhle,  3  M.  &  Gr.  100.) 

On  the  other  hand,  a  person  who  has  a  special  ownership  may  main- 
tain the  action  where  he  has  the  right  to  immediate  possession,  such  as 
an  agister  of  cattle  (Br.  Abr.  Tresp.  67),  or  a  sheriff  in  possession  under 
an  execution.  {Ex  parte  mUtamSy  L.  R.  7  Ch.  314.)  But  ahmdlord  who 
distrains  and  impounds  goods  cannot  maintain  the  action,  as  the  goods 
are  in  the  custody  of  the  law.  (Moneax  v.  Ooreham,  2  Selw.  N.  P.,  10th 
ed.,  1351  ;  and  see  Turnery,  Ford,  16  M.  &  W.  212,  per  Paiice,  B.) 

A  person  having  a  special  property  in  chattels  may,  in  some  circum- 
stances, maintain  the  action  though  the  goods  maj  have  never  come 
into  his  possession,  as  a  factor  to  whom  goods  have  been  coosigiied^ 
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fsndanty  and  he  received  them  in  order  that  he  might  break  in  claim  for 

the  same.  conreniion 

of  horses. 


but  by  whom  they  have  never  Txicn  received.  {Fowler  v.  Jknvn^  1  B. 
9l  p.  47  ;  and  see  Evan*  v.  NichoU  3  M.  &  O.  614 ;  Morison  v. 
Gray,  2  Bing.  2C0  ;  and  /<argent  v.  Morrh,  3  B.  &  A.  277,  for  other 
instances.) 

At  against  tprangtUtrnt.']  —  Mere  possession  is  sufficient  to  supiwrt   j^ig^g  pQ^, 
this  action  by  the  person  who  had  possession  against  a  wrongdoer  who   session 
cannot  diow  a  better  title  in  himself,  or  an  anthority  to  keep  possession  gugjeient 
under  a  better  title.    {'Armoury  v.  Delamirlr,  1  ISm.  L.  Cas.  7th  ed.  867  ;    against 
EUUrtt  v.  Kemj),  7  M.  &  W.  312.)    h>o  the  finder  of  goods,  though  picked   ^rong- 
np  in  the  house  of  a  third  person.    (Bridgeit  v.  Jlartke^worth,  21  L.  J.   Jq^j^ 
Q.  B.  75.     See  for  other    iimtanccs  Sutton   v.  Buck,   2  Taunt.  302  ; 
BwfUcy  V.  GroM,  32  L.  J.  Q.  B.  129  ;  Burton  v.  HugJus,  2  Bing.  173  ; 
NoHham  v.  Bonden,  24  L.  J.  Ex.  237  ;  Boire  v.  Brenton,  8  B.  &  C. 737  ; 
Taylor  V.  Parry,  I  M.  &  Ur.  r»04  ;  Branher  v.  Melyneux,  3  M.  &  Gr.  84  ; 
B€wme  v.  Fosbroolte,  34  L.  J.  C.  P.  1(»4.) 

What  conjftitufcA  conversion.'] — Conversion  is  constituted  either  by  an  "v^hat 
act  of  direct  conversion  or  by  a  demand  by  the  plaintiff  and  a  refusal  by  constitutes 
the  defendant  to  deliver  the  goods  to  him.  An  unlawful  taking  of  the  conversion. 
goods  out  of  the  possession  of  the  owner  is  a  conversion  {Potvell  v.  Hay- 
Jandf  20  L.  J.  Ex.  82),  providcil  the  taking  and  detention  be  with  the 
intention  to  convert  them  to  the  use  of  the  taker  or  of  some  other  person, 
or  has  the  effect  of  destroying  or  altering  their  quality  or  nature  ;  for  a 
mere  trespass,  not  interfering  with  the  owner's  dominion  of  the  property, 
is  not  a  conversion.  An  unauthorised  act  which  deprives  another  of  his 
propertj  permanently  or  for  an  indefinite  time,  is  a  conversion.  (Jliort 
T.  Biftt,  L.  R.  0  Ex.  8(),  89.)  The  using  a  thing  without  the  permission 
of  the  owner  may  amount  to  a  conversion.  {Keyicorth  v.  Hilt,  3  B.  &  A. 
687.)  Thus  the  wearing  of  a  pearl.  [Pet re,  Lord,  v.  Ileneage,  12  Mod. 
519.)  Semble,  the  conversion  of  a  part  is  not  conversion  of  the  whole  if 
the  remainder  continues  in  a  fit  state  to  be  delivered  up.  {Philjiott  v. 
JEtfffy,  3  Ad.  &  £.  106,  per  Patteson  and  Coleridge,  JJ.) 

The  misdelivery  of  goods  by  a  carrier  is  a  conversion.    But  delivery   y;\^Qj^  ^^j^. 
in  the  ordinary  coiu'se  of  business  at  a  place  directed,  is  no  conversion,   (leUverv  bv 
although  the  goods  were  delivered  to  a  person  not  intended  by  the   carrier  a  ' 
sender.    (McKean  v.  Mclvor,  L.  R.  G  Ex.  36.)     So  if  a  canier  after  convereiou 
refusal  to  accept  the  goods  at  the  consignee's  address  misdelivers  them  to 
another  person,  this  is  not  a  conversion  if  he  has  acted  with  reasonable 
care  and  caution  with  reference  to  such  goods.    {Heugh  v.  L.  <)'-  iV.  W. 
JtaU.  Co,,  L.  R.  5  Ex.  51.)    Where  goods  were  by  mistake  consigned 
to  the  defendant,  who  by  his  act,  though  bond  Jide,  enabled  a  third 
person  to  obtain  delivery  of  them,  whereby  they  were  lost  to  the  owner, 
this  was  held  to  be  a  conversion  by  the  defendant.    {Ifiort  v.  Bott, 
smpra,) 

Taking  goods  by  assignment  from  a  person,  having  no  right  to  assign  Assignee 

them,  is  a  conversion  by  the  assignee.    {Marston  v.  Ph'iUip9, 9  L. T.  N.  S.  or  vendee 

289.)    Semhle,  however,  there  should  be  a  demand  and  refusal  in  such  a  of  goods 

case.    (^AtCambie  v.  Davies,  6  East,  538.)    A  person  may  of  course  dis-  from  i>er- 

poee  of  goods  fraudulently  bought,  but  the  sale  is  invalid,  and  a  person  gon  having 

to  whom  they  afterwards  come  through  various  regular  and  band  Jide  no  title. 
sales,  and  who  breaks  them  up,  is  liable  in  trover.    {Ihwler  v.  llolUns, 
L.  B.  7  Q.  B.  616,  633,  Ex.  Ch. ;  aff.  in  H.  of  Lords.) 

Bat  where  goods  are  placed  in  the  hands  of  a  factor  for  sale,  a  person 
iHiom  the  factor  authorises  to  sell  them  and  reimburse  himself  for  the 
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3.  The  defendant  broke  them  in  and  kept  them  np  to  tiie 

sale  of  them  by  him  as  hereinafter  mentioned. 


amount  of  bills  piven  for  them  to  the  factor,  is  not  liable  in  trover. 
(Sfierndd  v.  Hoi  den,  4  B.  &  C.  5.) 

The  destruction  of  property  by  the  defendant  is  a  conversion  if  done 
with  the  intention  of  destroying  or  appropriating  it.  In  the  hands  of  a 
bailee  the  destruction  through  accident  or  mere  carelessnesH  of  the  bailee 
is  not  a  convei-sion  ;  but  it  is  otherwise  if  so  destroyed  while  in  the 
wrongful  possession  of  the  defendant,  though  not  with  his]>rivity,  or  if  it 
is  damaged  while  he  is  exercising  a  dominion  over  it  inconsistent  with 
the  rights  of  the  real  owner.    {Jlcald  v.  (hrey.  21  L.  J.  C.  P.  97.) 

Demand  and  rvfuml.'] — A  demand  and  refusal  are  evidence  of  a  con- 
vei-sion,  but  this  is  only  presumptive  evidence,  which  is  capable  of  being 
I'cbuttcd,  as  by  showing  that  at  the  time  of  the  demand  the  defendant 
couhl  not  deliver  the  goods.  (Smith  v.  Young,  1  Camp.  441.)  Again, 
if  n  person  finds  a  chattel,  a  refusal  to  deliver  to  the  real  owner  untQ 
he  proves  his  title  is  not  necessarily  eWdence  of  conversion.  ( €hmta» 
V.  Xurxr,  2  B.  &  B.  447  :  Clark  v.  aiamherlain,  2  M.  &  W.  78.)  In 
such  cases,  if  it  ap|)ear  that  there  was  a  bond  fidr  donbt  as  to  the  title, 
and  that  only  a  reasonable  time  was  taken  for  the  purpose  of  clearing 
the  doubt,  it  would  not  be  a  conversion.  {Bummghjt  v.  Baynr^  29  L.  J. 
Ex.  185,  191,  per  Brnmwell,  B.)  So  a  refusal  by  a  servant  of  a  company 
to  deliver  goods  without  the  order  of  the  company  is  not  a  conversiott. 
{Alexander  v.  tSoiitJu'i/,  5  B.  &  A.  247.)  Again,  where  a  person  on  a 
demand  made  on  him  to  deliver  a  document  does  not  deny  the  right  of 
the  person  demanding  it,  but  says  it  is  in  the  hands  of  his  solicitor,  this 
answer  is  not  eWdence  of  a  conversion.  {Tattney.  LeirU,  7  C.  B.  608; 
and  see  (\tfwf  v.  IIitgJuM^  2  N.  C.  448.)  And  where  the  goods  which  are 
the  subject  of  the  action  have  been  attached  by  the  order  of  a  Court,  in 
an  action  against  a  perrson  who  had  the  goods  in  his  possession  as  hirer 
and  deposited  them  with  the  defendant,  a  refusal  to  deliver  them  by  him 
is  not  a  conversion.  (  Vcrrull  v.  JMnnson,  2  C.  M.  &  R.  49.).)  This 
decision  seems  inconsistent  with  the  case  of  Pllhtt  v.  W^lkinsoi^  S4 
L.  J.  Kx.  22,  Ex.  Ch.,  where  the  defendant,  a  wharfinger  or  warehoioK- 
man,  who  had  goods  in  his  possession  which  liad  been  attached,  and  whose 
clerk,  on  a  demand  made  of  them  by  tlio  plaintiff,  to  whom  the  depositor 
had  given  a  warrant  for  them,  merely  saia  there  was  a  diflScnlty,  as  there 
was  an  attachment,  and  the  defendant  himself  merely  asked  for  time,  but 
did  not  refuse  to  deliver,  was  held  guilty  of  a  conversion. 

Itcfitxiil  by  agent,  <)V.] — A  refusal  by  the  defendant's  general  agent  is  not 
sufficient  to  constitute  a  conversion,  but  if  an  agent  acts  under  Uie  spedal 
insti-uctions  of  the  jmncipal,  his  refusal  is  sufficient.  {Pafhonier  v. 
Dawson,  Holt,  N.  P.  383.)  But  it  has  been  held  that  a  refusal  by  the  diop 
servant  or  by  the  wife  of  the  defendant  is  sufficient  without  any  express 
directions  from  him.     {CnttcraU  v.  Kenyan,  3  Q.  B.  310.) 

Mliat  neeesxary  to  eonJtfitvtea  demand."] — A  demand  of  the  value  of 
the  gixxls  is  sufficient.  {17iomj?xon-  v.  Shirley,  1  Esp.  31.)  This  is,  how- 
ever, a  very  old  ca«e.  It  has  been  held  that  a  demand  to  re-deliver  in 
the  same  condition  as  when  it  came  into  defendant's  possession  is  not 
sufficient.  {ltu*htrorth  v.  Taylor^  3  Q.  B.  699.)  And  a  demand  of 
"  fixtures  "  is  not  sufficient  as  regards  things  which  are  not  fixtores. 

Measure  of  damages."] — The  amount  of  damages  is  the  value  of  the 
chattel,  and  the  ])rice  paid  by  a  solvent  vendee  on  a  bona  fide  sale  is  the 
criterion  of  value.  (I>an<re'y.  Gandet,  L.  K.  6  Q.  B.  199,  204.)  But  the 
nnK)unt  realized  on  discounting  a  bill  converted  by  the  defendant  is  not 
such  a  test,  and  the  plaintiff  is  entitled  to  its  full  amonnt.  {AUofer  v. 
CUise,  10  M.  &  W.  57(».)  WTiere  an  unpaid  vendor  is  sued  for  convenion 
by  the  vendee,  the  meafiure  of  damages  is  the  difference  between  the 


TBOVEB.  619 

4.  On  the  26th  April,  1875,  the  said  A.  W.  filed  a  petition  claim  for 
in  the  County  Court  of  W.,  holden  at  K.,  for  a  liquidation  of  his  ^""^^^ 

agreed  price  and  the  actual  value,    (aiifiert/  v.  VialL  29  L.  J.  Ex.  180.)   Measure  of 

And  where  a  pledgee  converts  the  security  wrongfully,  the  measure  of   damage. 

damages  in  an  action  against  him  by  the  owner  is  the  difference  between 

the  amount  advanced  and  the  actual  value.     {Johnsim  v.  Stear^  33 

L.  J.  C.  P.  130 ;  approved  of  in  Donald  v.  Siu'klhiffj  L.  K.  1  Q.  B.  585 ; 

and  Halliday  v.  itolgatc^  L.  R.  3  Ex.  299,  Ex.  Ch.)   In  trover  for  fixtures 

which  have  been  severed,  their  value  when  severed  as  opposed  to  their 

value  as  incident  to  the  structure,  is  only  recoverable.    (^McGregor  v. 

J^lgh,  21  L.  T.  N.  S.  803,  per  Keating,  J. )    Special  damages  over  and 

above  the  value  are,  however,  recoverable.     (Bodley  v.  Jleynold^,  8  Q.  B. 

779  ;   Wood  v.  BeU,  25  L.  J.  Q.  B.  148,  231.    But  sec  Balme  v.  Hiitton, 

9  Bing.  477,  Ex.  Ch.) 

By  3  &  4  Wm.  4,  c.  42,  s.  29,  the  jury  is  empowered  in  this  action  to 
give  damages  in  the  nature  of  interest  above  the  value  of  the  goods. 

Defences. 

Denial  ofjtlaintiff's  title.'] — The  defendant  when  he  is  not  a  bailee  or   Defences  : 
agent  may  set  up  the  title  of  a  third  person  {Leake  v.  Loveday^  4  M.  &  Gr.    j    Denial 
972) ;  and  he  may  do  so  where  he  is  an  agent  or  bailee,  when  the  bail-   ^j  DUin. 
ment  has  been  determined,  or  where  a  third  person  claims  the  goods.   ^-eS  ...," 
(Diddle  V.  Bond,  34  L.  J.  Q.  B.  137. )    The  right  of  a  tliird  person  cannot  "^  ®* 

be  set  up  when  such  person  has  abandoned  his  right.  {Betiely  v.  llccd^ 
4  Q.  B.  oil.  And  sec  NlclwUoti  v.  Cooper,  27  L.  J.  Ex.  393.)  A  mere 
wrongdoer  cannot  set  uj)  the  jiu  trrtlL  {Jeffries  v.  Great  We^fteni 
Jlail.  Co.,  25  L.  J.  Q.  B.  107.) 

Lien."] — A  right  to  a  lien  on  the  goods,  whether  special  or  general,  and  2.  Lien, 
a  right  to  the  |)os6essiun  of  them  until  the  claim  is  satisfied,  is  a  good 
defence  to  conversion  consisting  of  refusal  to  deliver. 

A  special  lien  is  generally  created  by  the  person  in  whose  possession  it   What  is  a 
is  bestowing  labour  on  it,  for  the  amount  of  his  charges  for  such  labour ;    sjMjcial 
as  a  miller  with  regard  to  flour,  a  tailor  with  regard  to  clothes,  a  shiji-   lien, 
wright  with  reeard  to  a  ship  repaired  by  him.    An  innkeeper  has  a  lien 
on  the  goods  of  his  guests  for  his  charges,  but  he  may  not  detain  the 
clothes  of  his  guest,  as  that  would  be  equivalent  to  an  imprisonment. 
{Sanbolfy,  Al/ord,  3  M.  &  W.  248.)     His  lien  extends  to  the  goods  of  a 
third  person  brought  to  the  inn,  if  they  be  such  as  a  jKjrson  might 
ordinarily  be  expected  to  travel  with.    {77irefall  v.  Donrick,  L.  R.  7  Q.  B.  " 

711 ;  aft  in  Ex.  Ch.,  L.  R.  10  Q.  B.  210.)  If,  however,  the  innkeeper  knows 
the  thing  belongs  to  a  third  person,  he  has  no  lien  on  it.  {Droadirood  v. 
Oranaray  10  Ex.  417.)  It  seems  the  lien  extends  to  everything  for  which 
the  innkeeper  would  be  liable  in  the  event  of  loss.  {Th re/all  v.  Dorwich, 
siijtra.)    A  livery -stable  keeper  has  no  lien  on  horses  for  their  food,  but  • 

it  is  otherwise  with  regard  to  an  innkecjKjr,  unless  he  receives  them  in 
his  character  as  Uverj'-stable  keeper  only.    {AUcn  v.  Smith,  31  L.  J.  C.  P. 
306.)    A  trainer  has  a  lien  on  the  horses  entrusted  to  him.    {Beean  v. 
MaterM,  M.  Sc  M.  23C. )     Vendors  of  goods  not  sold  on  credit  have  a  lien   Vendors  of 
for  the  price  on  them  ;  and  where  the  jmrchaser  has  obtained  iMJSsession  goods  sold 
by  giving  a  cheque  which  is  subsequently  dishonoured,  he  may  maintain   for  cash, 
trover  for  them.    {Iloicse  v.  Crowe,  Ry.  &  M.  414.) 

It  is  no  answer  to  a  special  lien  that  the  plaintiff  has  a  set-off  of  a 
higher  amount  than  the  claim  on  which  the  lien  is  founded,  unless  there 
has  been  an  agreement  that  one  is  to  be  deducted  from  the  other. 
{Pinnack  v.  Ilarruan,  3  M.  &  W.  532  ;  Wegiuslin  v.  Collier,  L.  R.  C  H.  L. 
286.) 
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affairs  by  arraiio^eraent  \nth  his  creditors,  in  pursuance  of  the 
Bankniptcy  Act,  18()l),and  under  the  proceedings  had  under  it, 
tlie  jilaintiff  was  api)ointed  trustee  of  his  property. 

A  general  lieu  may  be  i)rove<l  by  evidence  of  express  agreement 
between  the  pai-tics  or  of  their  mode  of  dealing,  or  of  the  general  usage  of 
other  persons  engapred  in  the  same  emplojrment  or  trade  of  such  notorie^ 
that  it  may  be  nKHumeil  to  Ix;  known  to  the  owner  of  the  goods.  The 
instances  of  the  usage  should  be  numerous  and  important.  {^R¥*l^crth 
V.  Iladfield,,  G  East,  52G.)  The  following  persons  have  a  genend  lien  :— 
Wharfiuji^ers  for  their  general  balance  {Spears  v.  Harfly,  3  Esp.  81) ; 
calico  printers  ( Wrldon  v.  Oimld^  3  Esp.  268) ;  bankers  for  their 
geuei*al  balance  upon  securities,  which,  however,  do  not  include  title 
(lectls  {Wyldr  v.  Radford^  33  L.  J.  Ch.  51,  53) ;  nor  securities  con- 
tained in  boxes  deposited  at  the  bankers  for  safe  keeping  only,  and  to 
which  he  has  not  access.     {Lec^e  v.  Martin^  L.  R.  17  Eq.  224.) 

Solicitors  have  a  general  lien  on  papers  coming  into  their  lumds  in  the 
course  of  i)rofesHional  business.  {StrvetMon  v.  BhiJtclocJt,  1  M.  &  S.  535.) 
But  a  solicitor  to  the  official  liquidator  of  a  comi>any  being  wound  up, 
has  no  lien  for  his  costs  on  the  file  of  proceedings  in  the  winding-up  and 
the  documents  reUting  thereto  {Ex  parte  Pulbrook,  L.  R.  4  Ch.  tJ27) ; 
nor  to  the  lx)oks  of  account  of  a  bankrupt  as  against  the  trustee.  (See 
Gen.  Rules  on  Bankruptcy,  1870,  r.  110.) 

As  to  the  lien  of  carriers,  see  Wilttthire  Iran  Co,  v.  Great  Wettm 
nail,  Co.,  L.  R.  (i  Q.  B.  776,  777,  Ex.  Ch.)  A  usage  of  carriers  to  retain 
goods  under  a  general  lien  as  against  the  consignee  will  not  interfere 
with  the  consignor's  right  to  stop  in  transitu,    {Oppenheim  v.  Itnud^ 

3  B.  k  P.  42.)  And  a  right  of  lien  against  a  consignor  will  not  justifj 
retention  as  against  the  consignee.     {Jiutler  v.  Wooleot^  2  N.  R.  64.) 

By  the  !l7th  section  of  the  Railway  Clauses  Consolidation  Act,  1S43, 
railway  companies  who  have  incorporated  that  Act  into  their  special  Act, 
are  cmi>owcred  on  non-paj-ment  *•  of  tolls  due  to  them  in  respect  of  any 
carriage  or  goods  "  to  detain  and  sell  such  carriage  or  goods,  or  in  case  A 
their  removal  from  the  comixany's  premises,  any  other  carriages  or  good* 
belonging  to  the  i)arty  liable  to  pay  such  tolls,  and  out  of  the  proceeds 
to  retain  the  amount  due  for  tolls,  and  the  charges  and  expenses  of  the 
detention  and  sale.  This  ]>royision  only  appUes  to  the  property  of 
jKirsons  or  companies  running  their  own  waggons,  &c.,  on  the  company*8 
lines,  and  not  to  gO(xls  carried  by  the  company  as  carriers.  (  JVklUt  t. 
Idtmhrn  cj-  Stntth'  Western  Rail,  Co,,  L.  R.  5  Ex.  62.) 

Insurance  brokers  have  a  general  lien  for  balances  even  as  against  in 
agent,  unless  they  have  notice  that  he  is  an  agent.  (^Mannss  t.  Htnit^ 
son,  1  East.  335.)  Factors  have  a  general  lien  on  goods  which  come  into 
their  hands  as  factors.  {Dixon  v.  Stansfield,  10  C.  B.  399.)  See  as  to 
the  effect  of  an  unauthorized  pledging,  &c.,  by  factors  or  agents  of  goods 
in  their  ]>ossessiou  in  creating  a  lien  in  favour  of  the  pledgees,  &Cm 

4  Geo.  4,  c.  83  ;  6  Geo.  4,  c.  94.  and  5  &  6  Vict.  c.  39.  See  also  Futntrs  v. 
MofUis,  L.  R.  3  C.  V.  2(W,  275  (judgment  of  Willes,  J.)  ;  Jetran  r.  Wkit- 
worth,  L.  R.  2  Ia{.  692 ;  Macknee  v.  Gorst,  L.  R.  4  Eq.  315. 

Tlic  English  consignee  of  a  West  Indian  plantation  has  a  lien  on  the 
plantation  in  respect  of  a  balance  due  to  him  from  the  proprietor  of  the 
plantation.     (,(ltamlM*rs  v.  Davidson,  L.  R.  1  C.  P.  296,  305.) 

When  a  general  lien  has  been  judicially  established  in  the  case  of  any 
class  of  persons  or  trailers,  it  becomes  a  i>art  of  the  law  merchant,  and 
judicial  notice  must  be  taken  of  it.  {Drandao  r,  Darnett,  3  C.  B.  519t 
530.) 

Maicer  or  dissolution  of  lien,! — If  a  person  on  a  demand  of  the  goods, 
instead  of  relying  on  the  lien,  claims  them  as  his  own,  or  clums  to  hold 
them  for  a  debt  due  to  a  third  party,  he  thereby  loses  his  lien.    (See 
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5.  The   plaintiff   afterwards,  in  or  about  the   month    of  claim  for 
August,  1875,  required  the  defendant  to  deliver  to  him  the  conreiwon 
said  horses,  but  he  thereupon  refused  to  deliver  them,  and  has 
since  sold  the  said  horses,  and  converted  the  proceeds  of  the 
said  sale  to  his  own  use. 

The  plaintiff,  as  trustee  as  aforesaid,  claims : — 

(1.)  £100,  the  value  of  the  said  horses. 
(2.)  £50  damages  for  their  detention. 

Statement  of  Defence, 

1.  The  defendant  says  that  before  and  at  the  time  of  the  Defence 
making  of  the  agreement  hereinafter  mentioned,  and  before  and  ^etti^up 
at  the  time  of  the  filing  by  the  said  A.  W.  of  the  said  petition  for  lien,  &c. 
liquidation,  the  defendant  had  a  lien  on  the  said  horses  to  tlic 
amount  of  £109  4«.  for  money  payable  to  the  defendant  by  the 
said  A.  W.  for  and  in  relation  to  the  breaking-in  and  training 
of  the  said  cob  horses,  and  as  incidental  thereto  the  necessary 
feeding,  keeping,  and  taking  care  of  the  same  by  the  defendant 
for  the  said  A.  W.  at  his  request. 


Soardman  v.  Sill^  1  Camp.  ilO,  n. ;  and  DirJn*  v.  Rivh/irdJi^  4  M.  &  Gr.    Lien,  how 

574.)    So  if  a  person  haWng  a  particular  lien,  claims  to  hold  the  goo<lH   waived  or 

for  two  distinct  liens  (Kerford  v.  MondH,  28  L.  J.  Kx.  303) ;  or  for  an   lost 

old  balance  as  well.     {Jones  v.  TarUion,  i)  M.  &  W.  615.)     Parting  with 

tbe  possession  generally  destroys  the  lien  {Scott  v.  yiritriN^ftvn,^  1  M.  &  Kob. 

262) ;  CTen  though  they  afterwards  come  lawfully,  into  the  creditor's 

possession  {JTarthj  v.  Tiifchcocli^  1  Stark.  408  ;  Jottna  v.PearU.  Ib.,i>^>6) ; 

or  though  they  are  taken  by  the  sheriff  in  execution  at  the  lien  holder's 

anit  against  the  owner  {Jacob*  v.  Liitour,  5  Bing.  130)  ;  or  where,  after 

deKyering  them  to  a  carrier,  he  afterwards  stopw  them  in  transitu. 

{SteeU  T.  Pym,  1  East,  4.)    A  shipowner  entitled  to  a  lieu  on  goods  until 

the  delivery  of  good  bills  for  the  freight,  liaving  taken  and  negotiated  a 

bill  for  the  freight,  this  was  held  to  have  destroyeil  the  lien.  {Jlorncantle 

T.  Ihrran,  3  B.  &  A.  497.) 

If  the  goods  are  fraudulently  taken  out  of  the  possession  of  the  person   Where 
having  a  Uen,  if  he  without  force  retakes  possession  his  lion  revives,   goods 
(  Wallace  v.  Woodgatc,  Ry.  &  M.  193.)    Though  an  insurance  broker  who   fraudu- 
parts  with  the  policy  on  which  he  has  a  lien  loses  the  right,  yet  if  it  again   Jently  re- 
comes  into  his  possession  his  right  revives.    {I^cci  v.  Barnard^  8  Taunt,    moved 

1490 

Though  the  claim  by  virtue  of  which  a  person  is  entitled  to  a  lien   Bar  of  debt 
becomes  barred  by  the  Statute  of  Limitations,  this  dixjs  not  de8tn)y  the   does  not 
lien.     {Hpcars  v.  TTarthj,  3  Esp.  81.)  affect  lien. 

Stappagt  in  transitu.']— The  right  which  an  unpaid  vendor  has  of   g^^p^ji-e 
stopping  goods  in  transitu  to  tbe  purchaser  before  delivery  may  l)e  set   ^^  ^anStu 
np  in  an  action  by  the  vendee  against  the  vendor.    The  subject  of 
stoppage  in  tranttitu  has  been  referred  to  under  the  title  of  *•  Stoppage 
in  transitu."    See  further,  Lickbnrroic  v.  station,  1  Smith's  Lead.  Cas., 
7fh  ed..  76G. 
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2.  Wliilst  the  said  horses  were  in  the  poescssioii  of  the  de- 
fendant for  the  pnqwses  aforesaid,  and  before  the  filing  by  tiie 
said  A.  W.  of  the  said  petition  for  liqnidation,  an  agreement  in 
>Mnting  was  made  by.  and  between  the  said  A.  W.  and  the 
defendant  that  the  defendant  should  have  liberty  to  digpofle  of 
the  said  cob  horses  for  tlie  most  money  that  he  could  obtain  for 
the  same,  and  retain  out  of  the  purchase-money  any  sum  which 
he  was  entitled  to  by  way  of  lien  on  the  said  cob  horses  in 
rcsiKJct  of  the  said  debt  or  any  part  thereof. 

3.  The  defendant  sold  the  said  horses  in  pursuance  of  and 
mider  and  by  virtue  of  the  said  agreement,  and  of  the  authority 
thereby  given  to  the  defendant  in  that  behalf,  as  afore- 
said. 

4.  The  defendant  further  says,  that  the  proceeds  of  the  said 
sale  were  not  sufficient  to  satisfy  the  defendant's  said  dd)t, 
and  that  the  defendant  retained  and  still  retains  the 
same  under  and  by  virtue  of  the  said  agreement,  and  the 
authority  thereby  given  to  the  defendant  in  that  behalf  as 
aforesaid. 


Rf2)hj. 

^ply*  1.  The  plaintiflP  joins  issue  on  the  defendant's  statement  of 

defence. 

2.  If  an  agreement  was  made  that  the  defendant  might  sell 
the  horses,  as  alleged  in  the  2nd  paragraph  of  the  defendant's 
statement  of  defence,  it  was  upon  the  terms  that  the  defendant 
should  not  sell  the  same  elsewhere  than  at  M.  The  said  sale 
was  elsewhere  than  at  M.,  and  was  wrongftil. 

Rfjoifider. 

Rejoinder.        The  defendant  joins  issue  upon  the  2nd  paragraph  of  the 
])laintiff's  reply. 


Claim  for 
conrendon 
of  part  of 
a  cargo. 


Trover  for  Part  of  Cargo  sold  to  pay  for  Repairs  of  Vessel,  and 

aiibsequentbj  re-sold  to  Defendant 

1.  In  or  about  the  month  of  October,  1876,  the  plaintiff 
caused  to  be  shipped  on  board  the  Swedish  barque  "  MagnoUa," 
then  lying  at  the  port  of  M.,  2552  barrels  of  extract  of 
bark,  the  property  of  the  plaintiffs,  to  be  conveyed  in  the 
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said  ship  on  a  voyage  from  M.  aforesaid  to  London,  and  cuimfor 
there  delivered  to  the  plaintiflfe,  certain  perils  and  casualties  *^?^[^*J!? 
cxoepted.  {^  cftigo. 

2.  The  said  ship  sailed  from  M.  aforesaid,  with  the  said 
goods  on  board,  on  the  said  voyage,  and  in  the  course  of  the 
Toyage  put  into  the  port  of  St.  G/s  Bay,  Newfoundland,  and 
the  master  of  the  said  ship  T^Tongfiilly,  improperly,  and  without 
any  authority  from  the  plaintiffs  delivered  a  large  portion  of 
the  said  goods  to  certain  persons  at  St.  G.'s  Bay  aforesaid,  and 
the  said  persons  wrongfully,  improperly,  and  in  fraud  of  the 
plaintiffs,  obtained  possession  of  the  same  and  converted  the 
flame  to  their  own  use  ;  and  the  same  were  afterwards  shipped 
from  St.  G.'s  Bay  aforesaid,  and  subsequently  in  this  country, 
in  a  vessel  named  the  "  Canning,"  consigned  to  the  defendants, 
and  were  received  and  taken  possession  of  by  them  without 
any  title  thereto  or  any  property  therein  as  against  the  plaintiffs 
or  otherwise. 

8.  The  plaintiffs,  whilst  the  said  goods  were  in  the  possession 
of  the  defendants,  applied  to  them  to  deliver  the  same  to  the 
plaintiffs ;  but  the  defendants  wTongfuUy  refiised  and  still 
refuse  to  deliver  the  same. 

4.  The  defendants  have  converted  to  their  own  use  or  wTong- 
fhlly  deprived  the  plaintiffs  of  the  use  and  possession  of  the 
plaintiffs'  said  goods. 

5.  The  defendants  have  sold  the  said  goods.  The  plaintiffs 
will  also  claim  to  recover  the  proceeds  thereof  as  money  re- 
ceived by  the  defendants  to  the  use  of  the  plaintiff. 

The  plaintifb  claim  £2000  as  damans. 

Statement  of  Defence. 

1.  The  defendants  admit  that  the  ''  Magnolia"  sailed  from  M.  Defence, 
with  the  said  goods  on  board  mentioned  in  the  2nd  paragraph 

of  the  statement  of  claim,  and  that  in  the  course  of  the  voyage 
she  put  into  St.  G.'s  Bay.  They  also  admit  that  the  master  of 
the  said  ship  delivered  a  large  portion  of  the  said  goods  to 
certain  persons  at  St.  G.'s  Bay  under  the  circumstances  herein- 
after mentioned. 

2.  By  reason  of  the  perils  and  casualties  excepted,  as  men- 
tioned in  paragraph  1  of  the  statement  of  claim^  the  ''  M."  and 
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Defence  to  lier  carji^o  became  and  were  in  imminent  danger,  and  thereupon 
conTerrion  ^^  became  and  was  necessary  for  her  captain,  in  order  to  save 
of  a  cargo,  the  ship  and  cargo  or  any  part  thereof,  to  discharge  the  ship  of 
her  said  cargo.  It  was  impossible  for  such  discharge  to  be 
effectual  without  the  assistance  of  persons  at  the  said  St.  G.'b 
Bay ;  and  the  master  being  unable  to  obtain  money  or  credit, 
or  to  procure  such  assistance  otherwise,  and  being  unable  to 
communicate  with  the  owners  of  the  cargo,  or  to  obtain  their 
directions,  agreed  with  the  said  persons,  in  consideration  of 
f heir  assisting  in  the  said  discharge,  to  grant,  transfer,  and 
deliver  to  them  the  portions  of  cargo  in  respect  of  which  thiB 
notion  is  brought  as  the  reward  and  price  of  such  assistance, 
and  of  the  salvage  of  the  residue,  and  such  assistance  having 
been  rendered  by  such  persons,  the  said  master  thereupon,  in 
])ur8uance  of  such  agreement,  did  grant,  transfer,  and  deliver 
to  such  third  persons  the  said  portions  of  the  said  cargo. 

8.  Without  such  assistance  and  discharge  as  aforesaid,  the 
entire  cargo  and  ship  would  have  been  lost. 

4.  The  defendants  became  and  were  horuifidB  purchasers  for 
value  of  the  said  portion  of  the  said  cargo  from  the  said 

pereons. 

5.  They  became  such  purchasers  without  notice  of  the  pre- 
mises and  before  any  repudiation  by  the  plaintiff  of  the  said 
transfer. 

fi.  Save  as  aforesaid,  the  defendants  deny  the  allegations 
contained  in  the  2nd  paragraph.  They  also  deny  the  allega- 
tions in  j)aragraph  4. 

7.  The  defendants  admit  the  demand  and  refusal  alleged  in 
l^ragi^aj)!!  8,  but  deny  that  such  refusal  was  wrongful. 


Claim  for 
conversion 
of  plain- 
tiff*8  goods. 


Claim  for  Conversion  of  Plaintiff* s  Goods  and  Monnj  paid  hy 

Plaintiff  far  Defendant. 

1 .  The  plaintiff  is  a  schoolmaster  residing  at  H.,  near  M. 

2.  The  defendant  resides  at  C,  in  the  county  of  Y. 

3.  On  the  2Gth  day  of  August,  1870,  the  plaintiff,  who  had 
a  wife  then  living,  went  through  the  ceremony  of  marriage  with 
the  defendant  at  B.  Church,  in  the  said  county  of  Y. 

4.  The  defendant  was  at  that  time  tenant  of  a  ferm  and 
premises  situate  at  G.  aforesaid,  and  after  the  said  ceremony  of 
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marriage,  the  plaintiff  went  to  live  with  the  defendant  upon  the  Claim  for 
said  farm.  Tl^?}T 

of  chattels^ 

5.  After  the  plaintiff  had  commenced  to  reside  upon  the  said  &c. 
femn^  he  purchased  with  his  own  moneys  a  large  quantity  of 
fiurm  stocky  that  is  to  say,  four  cows,  two  young  sturks,  one 
pony,  thirteen  fowls,  two  barrows,  and  various  other  articles  of 
Bbookf  to  the  value  of  £144,  and  the  same  remained  in  the  pos- 
session of  the  plaintiff,  and  were  placed  in  and  upon  and  were 
used  in  carrying  on  the  business  of  the  said  farm,  until  the 
events  in  the  0th  paragraph  hereinafter  mentioned. 

6.  On  the  12th  day  of  December,  1870,  the  defendant  charged 
the  plaintiff  with  having  assaulted  lier,  and  upon  this  charge 
the  plaintiff  was  tried,  convicted,  and  imprisoned  for  two 
calendar  months. 

7.  At  the  time  of  the  said  imprisonment,  the  plaintiff  was 
possessed  of  a  large  quantity  of  goods  and  money,  that  is  to  say, 
two  diamond  pins,  one  diamond  ring,  one  gold  guard,  two  car- 
buncle studs,  one  turquoise  brooch,  a  quantity  of  wearing 
apparel,  one  large  box,  two  carpet  bags,  one  bag  containing  £56 
in  gold,  one  purse  containing  £8  Ids,  (yd.  in  silver,  and  other 
valuable  articles,  and  the  same  were  at  the  time  of  the  said 
imprisonment  left  by  him  upon  the  said  farm. 

8.  At  the  expiration  of  the  said  term  of  imprisonment,  the 
plaintiff  was  again  arrested,  and  ultimately,  on  the  23rd  day  of 
March,  1871,  was  convicted  on  a  charge  of   bigamy,  and 
sentenced  to  five  years'  penal  servitude. 

9.  During  the  absence  of  the  plaintiff  from  the  said  farm, 
while  undergoing  the  said  terms  of  imprisonment  and  penal 
servitude,  the  defendant  seized  and  converted  to  her  own  use, 
and  wrongfully  deprived  the  plaintiff  of  the  use  and  posses- 
sion of  the  plaintiff's  goods,  that  is  to  say  of  the  said  farm 
stock  in  the  6th  paragraph  hereinbefore  mentioned,  and^also 
of  the  goods  and  money  in  the  7th  paragraph  hereinbefore 
mentioned. 

10.  At  the  expiration  of  the  said  term  of  penal  servitude,  the 
plaintiff  demanded  ^m  the  defendant  a  return  of  the  said 
stock  and  goods  or  then:  value,  but  the  defendant  refused  to 
retom  the  same. 

11.  During  the  time  that  the  plaintiff  resided  upon  the  said 
&rm  as  aforesaid,  the  plaintiff  paid  money  for  the]^defendant  at 
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Claim  for     her  request  to  the  amount  of  £1 50,  and  the  same  is  now  dne  and 
^dS^k     ^^^^"S  from  the  defendant  to  the  plaintiff.    Particulars  of  the 
said  sum  of  £150  have  been  delivered  to  the  defendant. 
The  plaintiff  claims  : — 

(1.)  As  to  the  seizure,  detention,  and  conversion  of  the  said 

stock   and  goods  in   the   9th  and  10th  paragraphs 

stated,  a  return  of  the  same  or  their  value,  and  £200 

damages  for  their  detention. 

(2.)  As  to  the  residue  of  the  statement  of  claim,  the  sum  of 

£150. 
(3.)  Such  fiirther  and  other  relief,  &c. 

Action  against  PawnhroJcer  for  Loss  of  Pledge,  stating  Cause 
of  Action  alternatively  in  Trotter  and  Detinue. 

Claim  for         1.  The  defendant  is,  and  at  the  time  herein  referred  to  was, 

loM,  orcon-  ^  pawTibroker,  carrying  on  business  at . 

detention  of       2.  The  plaintiff,  at  the  latter  end  of  the  year  1875,  in  cod- 

a  pledge.  gideration  of  a  sum  of  money  lent  and  advanced  by  the 
defendant  to  him,  delivered  to  and  deposited  with  the  defendant 
and  the  defendant  received  from  the  plaintiff  certain  sQver 
plate,  and  amongst  other  things  a  silver  racing  trophy  or  cop 
of  the  value  of  £110  by  way  of  pledge  and  security  for  the 
money  so  lent  and  advanced  by  the  defendant  to  the  plaintiff 
and  interest  thereon,  to  be  redelivered  to  the  plaintiff  on  hit 
repaying  to  the  defendant  the  said  money  and  interest. 

3.  In  consideration  of  such  deposit  the  defendant  undertook 
to  take  ordinary  care  of  the  said  trophy  and  cup,  and  to  re- 
deliver the  same  as  aforesaid. 

4.  The  plaintiff  has  repaid  to  the  defendant  the  said  money 
and  interest. 

5.  All  things  happened  and  were  done  and  conditions  wa:e 
fulfilled  and  times  elapsed  necessary  to  entitle  the  plaintiff  to 
have  th(!  defendant  to  redeliver  to  him  the  said  troi^yor 
cup,  and  to  a  performance  by  the  defendant  of  his  said  under- 
taking. 

G.  The  defendant  did  not  use  ordinary  diligence  in  the  care 
and  safeguard  of  the  said  silver  racing  trophy  or  cup,  and  by 
reason  thereof  the  same  became  and  was  lost 

7.  The  defendant  did  not  nor  would  he  redeliver  the  Siid 
silver  racing  trophy  or  cup  to  the  plaintiff  on  his  repaying  to 
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the  defendant  the  said  money  and  mterest  as  aforesaid,  but  claim  for 

has  refused  and  refuses  to  do  so.  loss,  orcon- 

8.  In  the  alternative  the  plaintiff  says  that  the  defendant  detention  of 

wrongfully  detained  and  detains  from  the  plaintiff  the  said  a  pledge. 
silver  racing  trophy  or  cup. 

The  plaintiff  claims  : — 

Trover  for  a  Pony ;  Befeme  tJiat  the  Pony  was  the  DpfendanVs, 
and  had  been  fraudulently  obtained  from  him, 

1.  The  plaintiff  is  a  horse-dealer,  and  the  defendant   is  claim  for 
also  a  horse-dealer,  both  living  and  carrying  on  their  business 
at . 

2.  On  the  2nd  of  February,  1 876,  the  plaintiff  was  the  owner 
of  a  certain  pony  which  he  had  purchased  from  H.  H.  L. 

8.  The  defendant,  on  the  said  day,  on  a  lake  claim  that  the 
said  pony  was  his  property,  seized  and  took  and  drove  away  the 
said  pony,  and  has  converted  the  same  to  his  own  use,  and  has 
deprived  the  plaintiff  of  the  possession  thereof. 

The  plaintiff  claims  £50,  the  value  of  the  said  pony. 

Statement  of  Defence. 

1.  As  to  so  much  of  the  statement  of  claim  as  alleges  the  Defence. 
seizure,  taking,  and  driving  away  a  pony  of  the  plaintiff  as 
alleged,  and  the  converaion  of  the  same,  and  the  depriving  of 
the  plaintiff  of  the  same  and  possession  thereof,  the  defendant 
says  that  the  said  pony  was  not  the  plaintiff's  as  alleged. 

2.  The  said  pony  was  on  and  before  the  2l8t  January, 
187G,  the  property  of  the  defendant,  and  on  or  about  the  21st 
January,  1876,  the  said  H.  H.  L.  fraudulently  obtained  the 
same  from  the  defendant  under  colour  of  a  purchase  for  £45, 
with  the  preconceived  fraudulent  intention  of  not  paying  for 
die  same. 

8.  Afl  soon  as  the  defendant  discovered  the  said  fraud,  and 
before  the  2nd  of  February,  1870,  he  disaffirmed  the  said 
pretended  purchase. 

4.  The  alleged  sale  to  the  plaintiff  by  the  said  H.  H.  L.  took 
place,  if  at  all,  on  the  2nd  February,  1876,  and  not  before. 

5.  The  defendant  contends  that  the  said  H.  H.  L.  at  the 
time  of  such  alleged  sale  had  no  property  in  the  said  pony,  and 
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OoDTersioii 
of  tobacco. 


that  110  property  passed  to  the  plaintiff  by  such  alleged  sale,  andf 
that  the  proixjrty  in  the  said  pony  remained  and  remains  in  the 
defendant. 

C.  The  defendant  in  the  alternative  further  alleges  that  the 
plaintiff  at  the  time  of  his  alleged  purchase  of  the  said  pony 
knew  that  the  said  H.  H.  L.  had  dishonestly  come  by  it. 

7.  If  necessary  tlie  defendant  will  allege  the  said  pony  to  have- 
been  obtained  by  the  said  H.  H.  L.  by  larceny  and  by  trick, 
and  tliat  the  alleged  sale  to  the  plaintiff  was  not  in  markef 
overt. 

8.  The  defendant  says  the  said  pony  was  of  the  value  of  £45, 
not  £50. 

Action  for  Conveision  of  Tohac^o, 

1 .  On  or  about  the  3rd  of  December,  1875,  the  plaintiff,  wh(r 
is  a  tobacco  manufacturer,  bought  of  one  H.  and  became  flie 
absohite  owner  and  entitled  to  the  possession  of  fifty  hogB^ 
heads  of  tobacco,  then  lying  in  bond  at  the  London  and  St 
Katharine  Dock. 

2.  Afterwards  H.,  without  any  authority  from  and  in  firaud 
of  the  plaintiff,  affected  to  transfer  the  tobacco  to  the  order  of 
the  defendants,  and  delivered  to  the  defendants  the  dock- 
warrant  or  other  receipt  issued  by  the  dock  company  in  respect 
of  the  goods,  and  the  defendants  otherwise  became  possessed  of 
the  dock-warrant  and  tobacco  in  wrong  of  the  plaintiff.  H. 
afterwards  absconded. 

8.  The  plaintiff  applied  to  the  dock  company  for  delivery  of 
his  tobacco  ;  but  they,  folloT^ing  the  ordinary  course  of  busi- 
ness, refiised  to  comply  with  his  request  until  the  dock-warrant 
should  be  produced  to  them  duly  signed  or  indorsed  in  his  the 
plaintiff's  favour. 

4.  Thereupon  the  plaintiff  applied  to  the  defendants  for  the 
dock-wan'ant  and  for  delivery  of  his  tobacco,  but  they  reftised 
to  part  with  or  deliver  the  same  to  him,  and  claimed  and  still 
claim  to  retain  the  same  as  security  for  advances  allied  to 
have  been  made  by  them  to  H.  at  the  time  of  the  delivery  to 
them  of  the  dock-warrant,  as  in  the  2nd  paragraph  mentioned. 

The  plaintiff  claims  : — 
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Use  and  OooupationC^). 

Claim  for  Use  and  OccifjKifion. 

1.  The  plaintiifs  are  a  railway  company  who  were  authorised  claim  for 
hj  the  M.  R.  (T.  H.  E.)  Act,  1804,  to  take  for  the  purposes  of  ^^^„^ 


(a)   Use  and  occujMition.'] — This  action  is  given  by  1 1  Geo.  2,  c.  19,  s.  14,    ^^  oriirin 
whic^  provide«  that  it  shall  be  lawful  for  landlords,  where  the  .agreement   oftheartioii 
IB  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tene-   ^^^  ^^  g^^^ 
ments,  or  hereditaments  held  or  rxicupied  by  the  defendants,  in  un  action   occupation. 
for  the  use  and  occupation  of  what  was  so  held  or  enjoyed  ;  and  if  on  ^^ 

the  trial  of  such  action,  any  parol  demise,  or  any  agreement  (not  being 
by  deed),  whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff 
.shall  not  therefore  be  non-suited,  but  may  make  use  thereof  as  evidence 
•of  the  quantum  of  damages  to  be  recovered. 

The  plaintiff  must  prove— 1.  That  the  defendant  came  in  under  him  or    ^^^f^  ^|,^ 
.acknowledged  his  title  by  jiayment  of  rent  or  otherwise  ;   2.  The  occu-   pi^jn^ 
padon  by  the  defendant ;  and  H.  The  amount  of  rent  either  expressly    must  prove, 
reserved  or  due  on  the  footing  of  a  t/uantuttt  meruit, 

Tith'.'] — If  the  plaintiff  has  not  demised  or  given  ix)fisc88ion  to  the  de-    What  title 
fendant,  it  would  seem  he  must  show  that  the  legal  estate  was  vested  in   the  plaintiff 
him  at  the  time  from  which  he  claims.     Mortgagees  may  maintain  this   lava^  have, 
ju^on.  {Row9on  v.  Eicke,  7  Ad.  k,  E.  451.)    Tenants  in  common  may  join 
in  the  action  where  rent  has  been  paid  to  their  joint  agent,  that  being 
evidence  of  a  joint  letting.    {lMnt  v.  Dinn,  28  L.  J.  Kx.  1)4.) 

The  plaintiff's  title  is  generally  establislied  by  the  production  of  a 
writing  or  agreement,  which  is  proved  in  the  usual  manner,  or  in  its 
Absence,  by  payment  of  rent  by  the  defendant  or  other  circumstance, 
such  as  his  submitting  to  a  distress. 

It  would  api)ear  that  there  need  be  no  interest  or  reversion  left  in  the 
plaintiff  to  maintain  this  action,  as  where  a  person  demises  all  the 
jresidoe  of  his  term  to  the  defendant  (^Pollock  v.  Stacy,  D  Q.  B.  1033), 
though  it  has  been  held  that  such  a  demise  oi)erate8  as  an  assignment 
iJieardman,  v.  Wihon,  L.  R.  4  C.  P.  57.) 

Occupation  of  defetidant.'] — A  person  who  has  agreed  to  take  premises   Occnpation 
but  has  not  entered,  cannot  be  sued  in  this  action,  as  an  occupation,    x^y  i\^ 
^ther  actual  or  constructive,  is  necessary  {Towtut  v.  D'Jlcinrichy  22  L.  J.   defendant 
C  P.  21U)  ;  and  it  seems  tliat  a  constructive  occupation  will  not  be  suiti-   essential. 
43ent  in  the  absence  of  an  actual  demise.  {Atkins  v.  Humphrey,  2  C.  B. 
654.)    An  occupation  prior  to  the  date  of  assicniment  of  the  reversion  to 
the  plaintiff  will  not  enable  him  to  recover  for  use  and  occupation  prior 
to  the  assignment.   (Mortimer  v.  Preedy,  3  M.  &  W.  002.)    Adverse  pos- 
aeesion  by  the  defendant  will  not  enable  plaintiff  to  maintain  the  action, 
as  the  occupation  must  be  with  his  )>ermission.   {Tein  v.  JoneA,  13  M.  & 
W.   12 );  but  a  tenancy  at   sufferance,  arising  from  occupation  after 
•expiry  of  lease  is  sufficient,  though  the  defendant  continues  to  hold  as 
tenant  to  a  stranger.     {lleUier  v.  Sillcox,  19  L.  J.  Q.  B.  21)5.)    Occupa- 
tion by  a  third  person  by  nennission  of  defendant,  or  by  his  tenant  or 
assignee,  is  sufficient,  provided  in  the  latter  case  the  plaintiff  has  not 
recognized  the  assignee  as  his  tenant.    {Shiiut  v.  Dillon,  1  Ir.  K.  C.  L.  Ex. 
227.) 

If  two  persons  sign  an  agreement  to  become  tenants,  and  one  enters, 
both  can  be  sued  for  use  and  occupation.  i^Glrn  v.  iJungey,  4  Ex.  61.) 
But  where  one  of  two  joint  lessees  holds  over,  the  other  is  not  liable  for 
the  occupation  of  the  former.    {Draper  v.  Croft«,  15  M.  &  W.  IGfi.) 

It  is  not  necessary  that  there  should  be  an  express  contract  creating 
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their  said  Act  certain  warehouses  and  premises  in  Gravel 
Lane,  Aldgate,  in  the  city  of  L.,  which  belonged  to  the  de- 
fendants. 


The  rela- 
tion of 
landlord 
and  tenant 
may  be 
implied. 


The  expiry 
of  plain- 
iifTB  title 
a  defence. 


What 
amounts 
to  such  a 
surrender 
of  a  term  as 
constitutes 
a  defence. 


the  relation  of  landlord  and  tenant,  as  it  may  be  implied;  as  where  a  rendee 
enters  after  contract,  and  the  sale  goes  ofF,  and  he  remains  in  occupation 
aftcrwartls.  (See  Crouch  v.  Trigonnmg,  L.  K.  7  Ex.  88.)  But  the  action 
will  not  lie  where  the  defendant  enters  under  an  agreement  for  a  lewe. 
which,  it  turns  out,  the  plaintiff  cannot  grant  for  want  of  title.  {Rum- 
hall  V.  Wrltjht,  1  C.  &  V.  589.) 

One  co-tenant  who  occupies  a  house  or  farm  alone  taking  the  fall 
benefit  thereof,  without  excluding  the  others,  is  not  liable  to  them  for 
use  and  occui)ation.  {McMahon  v.  Burchell^  2  Phill.  Kep.  127  ;  Sen- 
(icrxon  V.  J-Mion,  12  Q.  B.  y8(;.) 

Defences. 

1.  Ej-pirij  o/j?lti}nt[ffA  title] — If  before  the  occupation  in  reference  to 
which  the  claim  is  made,  the  plaintiff's  interest  has  expired,  this  ia  a 
good  defence,  assuminj:  that  the  defendant  has  paid  his  rent  to  tlie 
person  claiming  as  against  the  plaintiff,  as  where  the  plaintiff^s  interest 
has  become  forfeited  to  the  lord  of  the  manor  under  whom  the  defendant 
has  commenced  a  fresh  holding  and  paid  rent,  after  having  renounced 
the  phiintiff's  title.  {JJalU  v.  Wcntitood^  2  Camp.  1 1 ),  or  where  he  ba» 
paid  rent  to  a  hona  fide  claimant  really  entitled  to  the  premises,  under 
whom  he  has  commenced  a  fresh  tenancy.  {Mount noy  v.  CoUier,  22  L.  J* 
Q.  B.  124)  ;  or  where  he  has  paid  the  rent  to  a  mortgagee  of  the  plaintif 
under  legal  compulsion.  {Hickman  v.  Jlachifij  28  L.  J.  Ex.  310.) 

2.  Surrender  accepted.] — If  the  landlord  has  accepted  another  person 
as  tenant,  and  the  latter  has  entered  with  the  consent  of  the  defendant. 
this  operates  as  a  sunendcr  {NichclU  v.  Athergtone,  10  Q.  B.  944),  even 
though  the  demise  be  by  deed.  {Darison  v.  Oent,  26  L.  J.  Ex.  122.) 
If  the  landlord  has  accei)ted  the  key  of  the  premises,  this  operates  as  a 
surrender  without  the  acceptance  of  another  tenant.  {Dodd  v.  Acltlnn, 
(>  M.  &:  G.  072.)  Or,  if  after  refusal  of  the  key,  which  the  tenant  leave* 
behind,  the  landlord  enters  and  puts  up  notice  that  the  premises  are  to  be 
let.  {Phend  V.  PoppleiceU^  31  L.  J.  C.  P.  23.').)  Anything  which  amoontii 
to  an  agreement  by  the  tenant  to  abandon  and  by  the  landlord  to  resume 
possession,  creates  a  surrender,  (/ft.)  Where  a  tenant  on  lease  ha* 
ciuitted  the  demised  pi-emises  before  the  expiration  of  the  term,  and  ba» 
sent  the  key  to  the  landlord  with  the  intention  of  graving  up  possession,, 
the  mere  fact  that  the  landlord  has  received  the  key  and  attempted 
unsuccessfully  to  re-let  does  not  estop  him  from  alleging  that  the  tenancy 
still  subsists.  And  if  afterwards,  before  the  expiration  of  the  term,  the 
landloid  re-lets  the  premises,  the  surrender  by  oi)eration  of  law  takes 
effect  from  such  re-letting,  and  docs  not  relate  back  to  the  original 
receipt  of  the  key.  {Oastler  v.  Ifendertton,  46  L,  J.  Com.  Law,  6l>7, 
explaining  Phenc  v.  Poppleirell.) 

In  certain  cases  the  consent  of  the  landlord  is  not  necessary  to  com- 
plete the  surrender,  as  where  furnished  lodgings  are  let  in  a  state  mifit 
for  occupation  on  account  of  being  infested  with  vermin,  and  the  tenant 
leaves  in  consequence.  {Smith  v.  Marrahle^  11  M.  &  W.  5  ;  CampMl  v. 
Wenloch,  4  F.  &  F.  71G  ;  WiUon  v.  Finch  Hatton,  46  L.  J.  481).)  This 
would  not  ai)ply  to  the  case  of  an  unfurnished  house.  (12  M.  &  W.  ft*. 
86.)  A  landlord  omitting  to  repair  pursuant  to  his  covenant  wherchy 
the  premises  become  unfit  for  profitable  occupation  would  not  exempt 
the  tenant  from  liability  for  rent  in  the  event  of  his  quitting.  (RoecoCr 
Ev.  13th  ed.  345.) 

Eviction.'] — An  eviction  by  the  landlonl  of  the  tenant  or  his  snb-tenant 
is  a  defence  {Prentice  v.  Elliot,  5  M.  &  W.  606  ;  Burn  v.  PMpt,  1  Stark- 
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2.  On  the  5th  March,  18C8,  the  plaintiflTs  and  the  defendants  claim  for 

entered  into  an  affreement  for  the  purchase  by  the  plaintiiTs  "*®  ^^. 

X  ^  i:  occupation. 


94) ;  and  where  the  premises  are  let  at  an  entire  rent,  eWction  from  part   Eviction 
hif  the  landlord,  when  the  tenant  quits  the  residue,  is  a  good  defence  as  to   by  the  land- 
sach  entire  rent  while  the  eWction  continues.    {Morrison  v.  C7md?rick,  7    lord  from 
C.  B.  266  ;  Upton  v.  Ibwnend,  25  L.  J.  C.  P.  44.)     But  a  distinction  must   part  of  the 
be  observed  between  expulsion  from  a  part  of  the  premi!>e8  demised  and   premises  a 
from  something  over  which  the  tenant  has  only  an  easement,  as  in  the    defence. 
latter  case  he  would  not  by  quitting  exonerate  himself  from  liability  to 
ftn  action  for  use  and  occupation  of  the  other  premisea  {Pcllat  v.  Boosey, 

31  L.  J.  C.  P.  281.)  And  an  eviction  by  a  stranger  by  title  paramount 
from  part  of  the  premises  is  only  a  ground  for  having  the  rent  appor- 
tioned. 

A  threat  of  expulsion  by  a  person  entitled  to  possession  and  a  conse-   Threat  of 
quent  attornment  or  giving  up  possession  to  him  are  equivalent  to  an   expulsion, 
eviction.     {Mayor  of  Poole  v.  Mliitty  15  M.  &  VV.  671  ;   Carpenter  v.    when 
Ptarher,  27  L.  J.  C.  P.  78.)    But  it  is  no  eviction  that  the  tenant  left  the   equivalent 
premises  in  apprehension  of  a  distress  by  the  superior  landlord.  {Jiwkett   to  an 
T.  TttUick,  6  C.  &  P.  66.)  eviction. 

A  mere  trespass  is  not  an  eviction.  (Ilodffskin  v.  QurenborougJi,  Willes, 
13,  n.  {b).)  See  as  to  what  constitutes  an  eviction,  Upton  v.  Totvnend, 
stqfra;   Wliecler  v.  Stevenson,  30  L.  J.  Ex.  46  ;  PclUit  v.  Boosnj,  supra. 

Illegality.'] — See  several  cases  cited  under  the  head  of  Illegality, 
ante,  pp.  355-6,  bearing  on  this  subject. 

Payment.'] — Where  there  has  been  an  assignment  of  the  reversion  the   What  pay- 
payment  of  rent  to  the  lessor  before  notice  of  the  assignment  is  a  good   meat  is  a 
defence.    (4  Anne,  c.  16,  s.  10.)    But  payment  to  the  lessor  before  the   defence. 
rent  day  is  no  defence  if  before  the  rent  day  the  defendant  received 
notice  of  the  assignment.    {De  Xiehvlls  v.  Saunders,  L.  R.  5  C.  P.  589.) 
Where  payment  has  been  made  in  advance  and  no  notice  has  been  given 
before  quarter-day,  the  advance  becomes  payment.     {Cook  v.  Uucrra, 
L.  R.  7  C.  P.  132.) 

Payment  of  rates,  which  the  tenant  may  deduct  from  the  rent  under 

32  &  33  Vict.  c.  41,  s.  1,  or  under  37  &  38  Vict.  c.  54,  ss.  5,  G,  8, 1),  or  of 
the  land-tax,  is  in  effect  payment  by  the  tenant  yro  tanto  of  the  rent 
neaet  falling  due.  It  cannot  be  deducted  from  rent  falling  due  subse- 
qoently,  at  least  as  regards  the  land-tax.  {Oumniing  v.  JJedborotigh,  15 
M.  ic  W.  438.)  See  as  to  the  right  of  deducting  such  sums,  Pyan  v.  TlwiH' 
stm,  L.  B.  3  C.  P.  144. 

The  exception  in  s.  8  of  37  &  38  Vict.  c.  54  to  the  right  of  a  tenant  of  a  Taxes 
mine  to  deduct  one-half  of  the  rate  newly  imposed  by  tliat  Act  and  paid   which 
by  him  from  the  rent  payable  to  his  lessor  *'  unless  he  has  specifically   tenant  may 
contracted  to  pay  such  rate  in  the  event  of  the  abolition  of  such  excmp-   deduct 
tion,"  does  not  take  effect  in  favour  of  the  lessor,  unless  the  lease  has  in   from  the 
terms  anticipated  the  imposition  of  this  new  liability  and  thrown  it  on   rent. 
the  tenant ;  and  a  covenant  to  pay  the  rent  '*  free  of  and  from  all  rates, 
taxes,  tithe  rent-charges,  expenses,  and  deductions  whatsoever,  parlia- 
mentary, parochial,  or  of  any  other  nature,"  will  not  deprive  the  tenant 
of  his  right  to  make  the  deduction  given  by  the  above  section.    (Puke  of 
Detonshire  v.  TIte  Barrow  Hematite  Steel  Co.,  Limited,  46  L.  J.  435,  App., 
affirming  decision  of  Court  below.) 

The  amount  realised  by  a  sale  under  a  distress  would  be  a  defence  so 
fBX  as  such  amount,  but  not  the  value  of  the  goods  distrained.  If  the 
goods  have  been  sold  at  too  low  a  rate,  the  defendant's  remedy  was 
formerly  bj  a  separate  action  {Efford  v.  Burgess,  1  M.  &  Rob.  23),  but 
now  an  unjustifiable  sale  may  be  made  the  subject  of  a  counter-claim. 
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from  the  defendants  of  the  said  warehoofles  and  premiaeB  in 
Gravel  Lane  for  the  sum  of  £8800. 

3.  By  the  said  agreement  it  was  {inter  alia)  agreed  that  the 
purchase  should  be  completed  and  possession  given  to  the 
plaintiffs'  company  on  the  29th  September,  18C9,  np  to  which 
time  all  outgoings  were  to  be  paid  by  the  vendors,  and  from 
which  time  the  company  were  to  receive  all  rents  and  profits, 
and  that  the  company  should  pay  interest  on  the  said  sum  of 
£8800  at  certain  rates  therein  agreed  upon  from  the  29th 
September,  1807,  until  the  completion  of  the  said  purchase. 

4.  The  purchase  of  the  said  premises  was  not  completed  till 
the  13th  March,  187G,  although  the  plaintiffs  were  ready  and 
anxious  to  have  com2)leted  the  said  purchase  at  an  earlier  date. 

5.  The  plaintiffs  paid  the  said  purchase-money  by  instal- 
ments on  various  dates  prior  to  the  said  13th  March,  1876,  and 
interest  also  on  the  same  according  to  the  said  agreement  of 
the  5th  of  March,  18G8. 

C.  The  defendants  refiised  to  give  up  possession  of  the  said 
premises  on  the  completion  of  the  said  purchase,  and  alleged 
that  they  were  entitled  to  six  months'  notice  from  the  plaintiflb 
prior  to  their  being  obliged  to  give  up  possession  of  the  said 
warehouse  and  premises. 

7.  The  plaintiffs  contended  that  no  such  notice  was  requisite 
to  entitle  them  to  the  possession  of  the  said  warehouse  and 
premises,  and  therefore  issued  their  warrant  to  the  Sheriff  of 
Middlesex  to  put  them  into  possession  of  the  same. 

8.  Possession  was  accordingly  given  to  the  plaintiffs  on  the 
Srd  of  April,  1870. 

9.  The  defendants  have  continued  in  the  use  and  occupation 
of  the  said  warehouse  ftt)m  the  said  5th  of  March,  1868,  until 
the  3rd  of  April,  1876,  but  have  paid  no  rent  for  the  same. 

10.  The  plaintiffs  claim  rent  of  the  defendants  for  their  use 
and  occupation  of  the  said  premises  at  the  rate  of  £150  per 
annum  as  the  fair  value  of  the  same  from  the  said  29th  Sep- 
tember, 1809,  until  the  said  3rd  April,  1876. 

The  plaintiffs  claim  £978  \U.  for  the  above-mentioned  use 
and  occupation  by  the  defendants  of  the  said  prenuses. 
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Claim  hy  Owner  of  Land  for  Compensation  agieed  to  he  })aul 
by  Defendant  foi'  Occupatian  of  Land  pending  a  Sale  to 
h*m, 

1.  The  plaintiflfs  are  the  owners  of  certain  land  situate  in  tlie  CUum  for 
parish  of  Stockton,  in  the  county  of  Durham,  which  the  de-  occupation 
fendant  desired  to  purchase  of  the  plaintitfs.  ^^^^  a 

2.  The  defendant  entered  into  and  upon  the  said  land,  and  agreement, 
became  and  was  possessed  thereof,  and  so  remained  and  con- 

iinned  from  the  month  of  June,  1874,  until  the  commencement 
<of  this  action. 

8.  On  or  about  the  lOth  day  of  January,  1876,  it  was  agreed 
between  the  plaintiffs  and  the  defendant  that  the  plaintiffs 
should  seU  and  the  defendant  should  buy  the  said  land,  and 
that  the  defendant  should  and  would  pay  to  the  plaintiffs,  as 
snd  by  way  of  compensation  for  the  defendant's  use  and  occu- 
pation of  the  said  land,  money  equal  in  amomit  to  interest  at 
the  rate  of  £5  per  cent,  upon  the  sum  of  £1903,  which  was 
the  amount  of  the  money  to  be  paid  by  the  defendant  for  the 
«aid  land,  if  he  became  the  piu'chaser  thereof,  calculating  such 
interest  from  the  month  of  June,  1874,  until  the  defendant 
became  such  purchaser  of  the  said  land,  or  ceased  to  occupy 
the  same,  and  that  a  formal  agreement  for  such  purchase  and 
sale  of  the  said  land  should  be  executed  by  the  plaintiffs  and 
the  defendant  respectively. 

4.  The  plaintiffs  did  all  acts  and  all  things  happened  and 
all  times  elapsed  to  entitle  the  plaintiffs  to  have  the  defendant 
perform  his  part  of  the  said  agreement  as  aforesaid. 

5.  The  defendant  broke  his  said  agreement  in  this,  that  he  has 
reftised  and  omitted  to  execute  such  formal  agreement  as  afore- 
saidy  and  before  any  breach  thereof  by  the  plaintiffs,  he  wholly 
and  absolutely  renounced  and  abandoned  the  said  agreement, 
and  refused  then  or  ever  to  perform  the  same,  and  then  wTong- 
fiilly  discharged  the  plaintiffs  from  the  further  performance  of 
the  same,  contrary  to  the  said  agreement  in  that  behalf,  whereby 
the  plaintiffs  have  lost  the  expense  which  they  incurred  in 
preparing  such  formal  agreement,  and  in  preparing  to  perform 
the  said  agreement  on  their  part,  and  have  been  put  to  expense 
in  endeavouring  to  procure  the  performance  thereof  by  the  de- 
fendant, and  have  lost  the  use  and  profits  of  the  said  land,  and 
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the  said  laiid  lias  been  greatly  deteriorated  and  lessened  in 
A'alue. 

G.  At  the  time  of  the  commencement  of  this  action  the  sum 
of  £'^11  1G«.  had  become  due  and  payable  from  the  defendant 
to  the  plaintiffs  for  and  in  respect  of  the  money  agreed  to  be 
paid  for  such  compensation  to  the  plaintifis  for  the  defendant's 
occupation  of  the  said  land  as  aforesaid,  and  the  same  is  stili 
wholly  unpaid. 

7.  As  an  alternative  claim,  the  plaintifife  claim  that  th^  are 
entitled  to  recover  from  the  defendant  the  said  sum  of  £277 16*. 
as  compensation  to  them  for  the  defendant's  use  and  occupation 
of  the  said  land  during  the  time  aforesaid,  irrespective  of  the 
said  special  agreement. 

The  plaintiffs  claim  £277  \(j8. 


Wager. 


Wager. 

See  p.  459—460. 


Waiver. 


Waiver. 
See  Release. 
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Warehouse. 

Claim  for  Warehouse  Ee^it, 

1.  The  plaintiff  is  a  warehouseman  carrying  on  business  at 
Victoria  wharf,  in  the  city  of  London. 

2.  On  or  about  the  Ist  of  May,  1876,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  that  in  conaideration 
that  the  plaintiff  would  keep  and  take  care  of  80  hogsheads  of 
sugar,  the  property  of  the  defendant,  in  his  warehouses  at  Yio- 


WABEAVTT.  635 

toria  wharf  aforesaid,  the  defendant  would  pay  to  the  plaintiff  Claim  for 
the  sum  of  £5  per  month  as  warehouse  rent.  warehouse 

8.  On  the  1st  of  May,  187C,  the  plaintiff  received  into  his 
custody  the  said  80  hogsheads  of  sugar,  and  has  ever  since 
taken  proper  care  and  charge  of  the  same. 

4.  On  the  1st  of  June,  1877,  there  was  due  to  the  plamtiff 
the  sum  of  £05  in  respect  of  warehouse  rent. 

5.  The  defendant  has  not  paid  the  same  or  any  portion 
thereof. 

The  plaintiff  claims  £65. 


Warranty  {a\ 

Action  claiming  Bammjts  for  Breach  of  Warranty  on  Sate  of 

Goods. 

1.  The  plaintiffs  are  India-rubber  and  waterproof  gannent  Claim  for 
manufacturers  carrying  on  business  at Street,  M.  breach  ot 

•^      °  '  waiTanty 

on  sale  of 

goods. 

(fl)  Warranty  of  title.'] — If  a  man  sells  goods  affirming  them  to  be  his  own,    Oenerally 
that  amoants  to  a  warranty  of  title.    But  there  is  no  implied  warranty    no  implied 
of  title  on  the  baie  sale  of  a  personal  chattel.     (Bagiwley  v.   Ilarvley^    warranty 
L.  R.  2  C.  P.  625  ;  Morley  v.  Attenhorough,  3  Ex.  500.)    The  same  holds   of  title, 
on  an  exchange  of  chattels.     {La  Neuvelle  v.  Nonrse,  3  Camp.  351.)     To 
make  the  seller  liable  when  it  turns  out  he  had  no  title,  it  must  be  shown 
that  he  was  guilty  of  fraud  in  the  transaction  ;  and  the  concealment  by 
the  seller  of  defects  in  his  title  known  to  him  amounts  to  fraud.     {Early   When  a 
T.  Garrett^  9  B.  &  C.  932.)   Failing  this  it  must  be  shown  that  there  was   person  is 
an  express  warranty,  or  an  equivalent  to  it,  by  his  declarations  or  conduct ;    liable  who 
or  that  there  was  a  usage  of  the  particular  trade  by  which  such  warranty   sells  with- 
is  impliedly  given.    On  the  sale  of  goods  in  a  shop  kept  professedly  for   out  title. 
their  sale,  there  is  an  implied  warranty  that  the  purchaser  has  a  right  to 
keep  the  goods.    In  such  a  case  the  vendor  seUs  the  goods  as  his  own, 
and  that  is  equivalent  to  a  warranty  of  title.    {Per  Cur  mm  in  Morley  v, 
Attenboraughf  ititpra.)    The  same  holds  with  regard  to  goods  sold  in  the 
defendant's  warehouse.    (Eichholtz  v.  Bannegter,  17  C.  B.  N.  S.  708  ;  34 
L.  J.  C.  P.   105.)    It  appears  to  be  different  with  regard  to  unredeemed 
pledges  sold  at  an  auction  by  a  pawnbroker.  {Morley  v.  Attenborovgh, 
supra.)    And  Jtemble  the  same  holds  with  regard  to  goods  bought  at 
any  auction.    (See  Bagueley  v.   Uavoley^  supra,)    Where  the  plaintiff 
bought  some  goods  from  the  defendant  at  an  auction  at  which  the 
defendant  had  himself  purchased  them,  it  was  held  that  he  could  not 
TQCover  the  price  paid  for  them  as  on  a  warranty  of  title.     {Ctuiptiian  v. 
SpeUer^lA  Q.  B.   G21.)     An  executory  contract  of  sale  of  an  unas- 
certained chattel  may  import  a  warranty  of  title.     (See  per  Park,  B., 
Morley  v.  Attenborongh,  itMjpra.)    Where  there  is  no  warranty  and  the 
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2.  The   defendants  are   manufacturing  chemists  at  D.,  in 
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title  proves  bad,  the  purchaser  may  recover  the  price  paid  as  upon  a 
failure  of  considci'atiou.     {Morley  v.  Attet^borougk^  tujrra,) 

Warrant ij  of  qvality.'] — The  following  propositions  were  laid  down  in 
the  judgment  in  Jone«  v.  Just,  L.  R.  3  Q.  B.  202^  ft  seq.^  in  which  the 
authorities  in  support  of  them  will  be  found  : — 

1.  Where  goods  are  i/t  /'*»/*,  and  may  be  inspected  by  the  buyer,  and 
there  is  no  fraud  on  the  part  of  the  seller,  tne  maxim  caveat  emfUr 
applies,  even  though  the  defect  is  latent  and  not  discoverable  on  exami- 
nation, at  least  where  the  seller  is  not  the  grower  or  manuftu^tnrer. 
lliis  applies  to  the  sale  of  meat  in  a  meat-market  as  to  which  there  is  no 
warranty  that  it  is  fit  for  human  food.  {Eniertoft  v.  Mathetnt,  31  L.  J. 
Ex.  13y  ;  7  H.  &  N.  686.)  It  would  api)ear  to  be  different  where  the 
goocls  are  consigned  under  an  agreement.  Thus,  where  B.,  a  wholesale 
l)ro vision  dealer  in  Ix)ndon,  contracted  to  send  weekly  from  London  by 
rail  to  W.,  a  retail  tradesman  at  Brighton,  a  quantity  of  Ostcnd  rabbits,  the 
cost  of  the  railway  carriage  as  well  as  the  price  of  the  rabbits  being  paid 
by  W. :  held  that  there  was  an  implied  warranty  by  B.  that  the  rabbiti 
should  be  fit  for  human  food,  not  only  when  delivered  at  the  railway  statikm 
in  London,  but  when  in  the  ordinary  course  of  transit  they  woald  readi 
W.  at  Brighton,  and  until  he  should  have  there  a  reasonable  opportunity 
of  dealing  with  them  in  the  course  of  his  business.  (Beer  v.  Ulalktr,  46 
L.  J.  077.)  It  also  applies  in  the  case  of  sale  by  sampJe  if  the  latter 
truly  represents  the  bulk.     {Smith  v.  Hwghen^  L.  R.  6  Q,  B.  597.) 

2.  On  the  sale  of  a  definite  existing  chattel  specifically  described,  the 
actual  condition  of  which  may  be  ascertained,  there  is  no  implied  wsr> 
ranty  of  quality. 

3.  Where  a  known,  described,  and  defined  article  is  ordered  of  a 
manufacturer,  to  whom  it  is  stated  to  be  for  a  particular  purpose  <m 
delivery  by  him  of  the  article  as  known,  described,  and  defined,  there  it 
no  implied  warranty  by  him  that  it  will  answer  such  purpose. 

4.  But  where  a  manufacturer  or  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  in  which  he  deals  to  be  applied  to  a  partioilar 
purpose,  80  that  the  buyer  necessarily  trusts  to  his  skill  or  judgment, 
there  is  in  that  case  an  implied  warranty  that  it  is  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied. 

5.  Where  a  manufacturer  undertakes  to  supply  goods  manufactured  by 
himself  or  in  which  he  deals,  but  which  the  vendee  has  not  had  the 
op|)ortunity  of  inspecting,  it  is  an  implied  term  in  the  contract  that  he 
shall  supply  a  merchantable  article. 

6.  Where  tlie  contract  is  to  supply  goods  of  a  specified  descriptioQ 
which  the  buyer  has  not  had  the  opportunity  of  inspecting,  the  good* 
must  not  only  answer  the  description,  but  must  be  also  merchantable  or 
saleable  under  that  description. 

By  the  25  &  26  Vict.  c.  88  (Merchandise  Marks  Act,  1862),  ss,  19,  20, 
on  the  sale  or  contract  to  sell  (whether  in  writing  or  not),  any  article 
with  any  trade-mark  on  it,  or  on  what  it  is  contained  in,  or  with  any 
description  or  indication  of  the  number,  quality,  measure,  or  weighty  or 
of  the  place  where  it  was  manufacturied  or  produced,  there  shaU  be 
deemed  to  have  been  a  warranty  of  the  genuineness  of  the  trade-mark, 
or  of  the  truth  of  the  description,  &c.,  unless  the  contrary  shaU  have 
been  expressed  in  writing,  signed  by  or  on  behalf  of  the  vendor,  and 
deliveretl  to  or  accepted  by  the  vendee.  And  by  sect  22  a  right 
of  action  is  specially  given  to  the  person  aggrieved  by  the  foiging  or 
improper  use  of  trade-marks. 
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8.  The  plaintiffs  from  time  to  time  ordered  from  the  defend-  Claim  for 
ants,  and  the  defendants  supplied    them  with  hjpo,  as  the  warranU' 


Warranty  hy  agent. '\ — An  agent  or  servant  employed  to  sell  a  thing    Yihen  a 
has  not  generally  an  implied  authority  to  warrant.     {Bradif  v.  Todd,  9    aer-An* 
C.  B.  N.  S.  592  ;  30  L.  J.  C.  P.  223.)     Quaere  in  the  case  of  a  foreman   may 
all^^  to  be  a  general  agent.    {lb.)    It  appears,  however,  that  in  the   warrant 
caae  of  servants  of  horse-dealers  they  have  such  an  implied  authority, 
and  their  employers  will  be  liable  on  a  warranty  given  by  them,  even 
where  there  have  been  express  directions  not  to  warrant,  unless  they  have 
notified  that  the  general  authority  is  limited.    {PicJt/^ring  v.  Bitsk,  15 
East,  45  ;  Howard  \.  Sheivardj  L.  R.  2  C.  P.  148.)    This  doctrine  does 
not  apply  to  the  case  of  an  agent  or  servant  of  a  person  not  a  horse-dealer 
entrusted  with  the  sale  of  a  horse  on  one  particular  occasion.    (^Brady  v. 
Tbdd^  mpra.)    Where  a  thing  is  already  sold  a  warranty  given  of  its    . 
quality  in  consideration  of  the  purchaser  having  bought  is  not  binding,      f^^^S? 
the  consideration  being  executed,  and  therefore  incapable  of  supporting   ^J^  *J® 
any  other  promise  than  such  as  the  law  implies,  and  in  such  cases  it  only   ^'y^  ?°* 
implies  a  promise  to  deliver  on  payment.  omaing. 

breach  of  irarranty.'] — If  the  breach  of  the  warranty  of  quality  be 
denied,  the  plaintiff  must  give  positive  proof  that  the  thing  sold  was  not 
at  the  time  of  tJie  Kale  of  the  description  or  quality  warranted. 

In  pleading  it  need  not  be  averred,  and  if  averred  it  need  not  be   it  need  not 
proved,  that  the  defendant  knew  of  the  defect  (  Williamton  v.  Allison^  2   i^  averred 
Sast,  446),  unless  where  it  is  necessary  in  order  to  establish  fraud  against  the  defen- 
ihe  seller  on  an  implied  warranty  of  title.  ^j^nt  knew 

A  breach  of  warranty  of  a  specific  chattel  sold  does  not  entitle  the   of  the  de- 
pnrchaser  to  rescind  the  contract  and  return  the  chattel  and  sue  for  the   fgct. 
price,  but  only  entitles  him  to  an  action  for  damages  for  breach  of  the    _  ' 
warranty.    {Street  v.  Blay,  2  B.  &  Ad.  466  ;  Gompertz  v.  Denton,  1  C.  &    ^^^?f 
H.  207.)    And  the  purchaser  could  not  in  such  circumstances  defend  an   specific 
action  for  the  price  on  the  ground  of  the  breach;    though    he  may    chattel  sold 
give  evidence  of  it  in  reduction  of  damages.  breach  doe» 

Damages'] — The  following  decisions  will  probably  be  of  use  to  the    "®^  entitle 
pleader  in  setting  forth  the  claim  for  damages  in  this  action  : —  vendee  to 

tt  the  chattel  has  been  returned  and  accepted,  the  plaintiff  will  be    rescind  the 
entitled  to  recover  the  whole  price  ;  if  kept,  the  difference  between  the    contract. 
real  value  and  the  price  ;  and  if  resold,  the  difference  between  what  he 
gave  defendant  and  the  price  on  resale.    (See  Cofticell  v.  Coare,  1  Taunt. 
I»66.)    This  case  related  to  a  warranty  of  a  horse,  but  the  decision  applies 
to  other  chattels.    Where  the  defendants  broke  a  warranty  in  not  sending   -« 
hemp  that  was  merchantable,  the  plaintiff  was  held  entitled  to  recover 
the  difference  between  what  the  hemp  was  worth  when  it  arrived  and    ™^"^ 
what  the  same  hemp  would  have  realized  if  it  had  been  shipped  in  a       dan^age. 
proper  state.     {Jone*  v.  Ju^,  L.  R.  3  Q.  B.  197.)    Where  the  purchaser 
of  a  horse  with  a  warranty  resold  with  a  warranty,  and,  the  horse  proving 
unsound,  was  sued  on  his  warranty,  and  gave  the  seller,  the  defendant, 
the  option  of  defending,  but  on  his  failing  to  do  so  defended  it  himself, 
it  was  held  that  he  was  entitled  to  recover  from  him  the  costs  r)f  the 
action.    (Lerrig  v.  Peakc,  7  Taunt.  153  ;  and  see  Bo{fv,  Croveh,  L.  R.  3 
Ex.  44.) 

In  actions  on  warranties  of  hoi-ses,  the  plaintiff  may  in  some  circum- 
stances include  a  claim  for  their  keep.  If  the  vendee  on  discovering  the 
defect,  tenders  the  horse  to  the  vendor,  he  may  recover  for  keep  for 
such  time  as  would  be  required  to  sell  him  to  the  best  advantage. 
{MeKenzie  v.  Haneock^  Ry.  k  M.  436.)  So  where  after  notice  that  the 
horpe  may  be  taken  away  by  the  vendor,  he  is  resold  by  the  vendee,  the 
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Claim  for 
l)reac]i  of 
warranty. 


plaintiffs  required   it,  at   prices  agreed   apon   between   ihe 
defendants  and  the  plaintiffs,  and  the  defendants  warranted 


Consc- 

<|nential 

damages. 


A  denial 
of  the 
warranty  to 
l)e  specially 
|)leaded. 


Breach  of 

warranty 

no  defence 

where 

Kljecific 

chattels 

sold. 


But  de- 
fendant 
may  now 
counter- 
claim. 


vendor  is  liable  for  the  cost  of  keep  for  a  reasonable  time.  (^CketttT' 
man  \.  Latfib,  2  A.  dc  E.  129.)  When  the  vendor  rescinds  he  is  liable 
for  the  keep  fiom  date  of  contract  to  rescission.  (Ain^  v.  Prier,  2 
Chitty,  416.) 

In  an  action  for  breach  of  warranty  that  a  cow  sold  by  the  defendant 
was  free  from  disease,  it  was  held  that  he  could  recover  for  the  lom  of 
cattle  to  which  the  cow  sold  commmiicated  the  rinderpest,  {iknitk  t. 
Green.  ATilj,  J.  28.) 

Jj.frners.^ — The  defences  to  an  action  on  a  warranty  are  : — 

1.  Denial  of  warranty  whether  express  or  implied.  Under  soch  a 
plea  formerly  the  defendant  could  rely  on  a  want  of  consideration  for  an 
express  warranty.  Now  however  a  plaintiff  should  either  expressly 
state  that  he  intends  to  i-cly  on  such  a  defence,  or  if  the  warranty  were 
set  out,  and  the  circumstances  under  which  it  was  given  stated,  show- 
ing that  there  was  no  legal  consideration,  the  plaintiff  should  demur 
to  it. 

2.  Denial  of  the  breach  of  warranty. 

In  plca<ling  to  a  declaration  framed  in  contract  assigning  a  breach 
of  warranty,  the  breach,  if  disputed,  should  formerly  have  been  speci- 
fically traversed.  {Smith  v.  Parsons,  8  C.  &  P.  199.)  This  was  not  so 
when  the  count  pleaded  to  was  treated  as  a  count  in  tort ;  for  in  that 
Ccose  the  plea  of  not  guilty  denied  both  the  breach  and  the  contract 
creating  the  duty.  Now  whether  the  cause  of  action  is  statecl  as  a  tort 
or  breach  of  contract,  the  breach  ought  to  be  specifically  denied  if  this 
is  the  defence  intended  to  be  relied  on. 

In  an  action  on  the  sale  of  unascertained  goods  by  a  warranted  descrip- 
tion, the  defendant  may  plead  that  the  plaintiff  was  not  ready  and  will- 
ing to  deliver  goods  answering  to  the  contract.  And  if  the  defendant 
has  accepted  the  goods  he  may  show  the  actual  value  of  the  goods  in 
reduction  of  damages. 

In  an  action  for  the  price  on  a  sale  of  a  s^Kicific  chattel  with  a  warranty, 
a  breach  of  the  warranty  is  no  defence,  but  the  defendant  may  give 
evidence  of  the  real  value  in  reduction  of  damages.  He  may  not  however 
give  evidence  of  consequential  damages,  such  as  the  costs  of  defending  an 
action  for  breach  of  warranty  on  a  resale,  in  further  reduction  of  damages, 
and  can  only  recover  such  damages  in  an  action  on  the  warranty.  {Mtmid 
V.  Steel,  8  M.  &  W.  SoS  ;  Rigge  v.  JSurhidge,  15  M.  &  W.  598.)  See  how- 
ever, jwxt,  as  to  the  right  of  a  defendant  to  a  set-off  or  counter-claim  in 
such  circumstances. 

The  importance  of  the  propositions  just  stated  as  to  the  restrictions  on 
defendants  sued  for  the  price  of  goods  sold  on  a  warranty  in  setting  it  up 
as  a  defence,  is  now  practically  removed  by  the  provision  of  Order  XDL, 
rule  3,  which  allows  a  defendant  in  similar  circumstances  to  set  up  by 
way  of  set-off  or  counter-claim  any  claim,  tchethtr  winding  in  damage*  or 
luft,  which  he  has  against  the  plaintiff.  And  the  proviso  that  the  Court  may 
refuse  the  defendant  permission  to  avail  himself  of  such  claim  on  the 
ground  that  the  set-off  or  counter-claim  cannot  be  conveniently  dealt  with 
in  the  plaintiff 's  action,  is  not  likely  to  be  acted  on  in  actions  of  this  nature. 
And  the  provision  of  rule  10  of  the  above  order,  allowing  judgment  to 
be  given  for  a  defendant  where  the  amount  of  a  counter-claim  exceeds 
that  of  the  claim  for  the  balance,  if  it  be  established,  will  enable  a  de- 
fendant to  recover  such  consequential  damages  as  he  may  be  entitled  to, 
and  which  in  many  cases  may  exceed  the  price  sued  for  by  the  plaintiiL 
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agreed 


condition,  and  should  be  reasonably  fit  to  be  used  for  the  pur-  ^l^^^f 
IXMses  for  which  hypo  is  commonly  used. 

4.  The  defendants  further  warranted  and  agreed  that  the  said 
hypo  should  contain  the  following  ingredients  in  proper  propor- 
tions, that  is  to  say — 

Hypo-sulphite  of  lead    ....     d0"24: 
Sulphide  of  lead        ....  929 

Moisture 1-OG 


100- 


5.  The  plaintiffs  required  the  said  hypo  (as  the  defendants 
well  knew)  for  vulcanizing  or  hardening  the  surface  of  water- 
proof goods  manufactured  by  them,  and  the  defendants  war- 
ranted and  agreed  that  the  said  hypo  should  be  reasonably  fit 
and  proper  to  be  used  for  such  purpose. 

6.  The  defendants  supplied  the  said  hypo  for  the  purpose 
aforesaid,  and  the  plaintiffs  paid  for  the  same  at  the  price 
agreed  upon  as  aforesaid,  and  all  conditions  were  iulfilled  and 
all  things  happened  necessary  to  entitle  the  plaintifis  to  main- 
tain this  action  for  the  breaches  next  hereinafter  mentioned. 

7.  The  plaintiffs,  trusting  to  the  said  warranties  of  the  de- 
fendants, and  belieying  that  the  said  hypo  was  reasonably  fit  for 
the  purposes  aforesaid,  used  large  quantities  of  the  same  in  vul- 
canizing and  hardening  the  surface  of  a  large  quantity  of 
goods. 

8.  The  plaintifife  afterwards  discovered  that  the  said  hypo  so 
deUvered  by  the  defendants  as  aforesaid  was  not,  nor  was  any 
part  of  it,  in  a  merchantable  condition,  nor  was  it  fit  for  the 
pmpoees  for  which  hypo  is  commonly  used,  nor  did  it  contain 
the  ingredients  as  set  out  in  the  5th  paragraph  herein,  nor  was 
the  said  hypo  reasonably  fit  and  proper  to  be  used  for  the 
pnipoee  of  vulcanizing  or  hardening  the  surface  of  water- 
proof goods  as  aforesaid,  but  was  wholly  unfit  for  the  said 
purpose. 

9.  In  consequence  of  the  said  breaches,  the  said  hypo, 
which  has  been  used  as  aforesaid,  has  completely  spoilt  the 
goods  to  which  it  has  been  so  applied,  and  the  plaintiffs  have 
incnrred  great  losses  and  expense  in  replacing  the  said  goods 


64fO 


WASSAVTT. 


CUim  for 
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warranty. 


which  have  been  so  spoilt  as  aforesaid,  and  haye  been  injoied 
in  their  name  and  reputation  as  manu&ctorers  of  waterproof 
goods,  and  have  been  otherwise  greatly  damnified. 

10.  The  plaintiffs  have  still  in  their  possession  onosed  some 
portion  of  the  said  hypo  delivered  and  paid  for  by  them,  and 
which  by  reason  of  its  defective  quality  as  aforesaid  is  wholly 
useless,  whereby  the  plaintiffs  have  lost  the  money  they  have 
paid  for  the  same. 

The  plaintiffs  claim  £500  damages. 


Statement 
of  defence. 


Statement  of  Defence, 

1.  The  defendants,  in  answer  to  the  8rd,  4th,  and  5Ui 
jmragraphs,  admit  the  sale  of  hypo  by  them  to  the  plaintiib, 
but  deny  that  any  warranty  was  given  or  agreement  mad& 
upon  such  sales  or  any  of  them,  either  that  the  said  hypo 
should  be  in  merchantable  condition,  or  that  it  should  b& 
reasonably  fit  for  the  purposes  for  which  hypo  is  conmionly 
used,  or  that  it  should  contain  the  ingredients  named  in  the 
oth  paragraph,  or  that  it  should  be  fit  for  any  particular  pur- 
ix)8e,  or  at  all,  and  the  defendants  deny  that  they  knew  of  the 
purpose  for  which  it  was  required  by  the  plaintiffs. 

2.  The  defendants  deny  all  the  allegations  contained  in  tie 
remaining  paragraphs  of  the  plaintiff's  claim. 

3.  And  by  way  of  further  answer  to  the  plaintiff's  claim,  the 
defendants  say  that  they  have  been  for  many  years  mano&C' 
turers  of  hypo,  as  the  plaintiflfe  well  knew,  and  that  the  hypo  in 
the  statement  of  claim  mentioned  was  sold  by  them  simply  as 
hj-po  manufactured  by  themselves  and  not  for  any  particular 
purpose,  and  that  all  the  hypo  supplied  by  them  to  the  plain* 
tiflfe  was  manufactured  by  themselves,  and  in  the  same  way  and 
of  the  same  ingredients  as  they  had  used  in  its  manu&ctnre  for 
many  years,  and  was  merchantable  hypo. 

4.  The  defendants  further  say  that  if  the  hypo  was  useless 
for  the  purpose  for  which  the  plaintiffs  wanted  the  same,  or  if 
goods  were  spoilt  by  the  use  of  it  (which  they  do  not  admit), 
that  it  was  not  through  any  fault  in  the  said  hypo  or  in  its 
manufecture,  but  arose  solely  through  the  careless  and  unskil- 
ful use  of  the  same  by  the  plaintiffs. 
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R4*phj, 

The  plaintilFs  join  issue  upon  statement  of  defence,  except  in  Reply. 
80  far  as  the  same  admits  the  allegations  in  the  statement  of 
claim. 

Brmch  of  Warrant f/  on  Sale  of  an  Engine. 

1.  The  plaintiff  is  an  iron  agent  carrying  on  business  in  L.      Claim  for 

lircftpli  oi 

2.  The  defendant  is  a  manufacturer  carrj'ing  on  business  warranty 
at  C.  on  wJe  of 

?K  In  the  latter  part  of  the  month  of  Xovember  or  beginning  ®"^°®* 
of  December,  1874,  an  agreement  was  made  between  the  plaintiff 
and  the  defendant,  partly  by  letters  dated  the  9th,  10th,  12th, 
14th,  16th,  27th  and  29th  November  respectively,  and  partly  by 
conversations,  for  sale  to  the  plaintiff  by  the  defendant  of  an 
engine  at  the  price  of  £800. 

4.  The  defendant  by  the  said  agreement  warranted  the  engine 
to  be  then  in  good  working  order,  and  to  have  been  thoroughly 
overhauled  and  repaired  within  the  preceding  six  months,  and 
to  Lave  its  tubes  made  of  brass  or  copper. 

5.  The  said  engine  was  duly  received  by  the  plaintiff  and  the 
price  was  paid  by  him. 

C.  The  said  engine  had  not  in  fact  been  thoroughly  over- 
hauled or  repaired  within  the  said  six  months,  and  if  overhauled 
or  repaired  at  all  within  that  time  had  only  been  so  partially. 

7.  The  said  engine  was  not  then  in  good  working  order. 

8.  The  tulws  of  the  said  engine  were  in  fact  not  made  of 
brass  or  copper,  but  were  made  of  iron  ;  and  were  of  much  less 
Talae. 

The  plaintiff  claims  : — 
(1.)  Damages  to  the  amount  of  £50. 
(2.)  Such  furtlier  and  other  relief  as  the  nature  of  the  case 
may  recjuire. 

Stateineni  of  Defence, 
1.  The  letters  dated  the   9th,   10th,    14th  and  16th  days  I>efence. 
of  November,  1874,  mentioned  in  the  3rd  paragraph  of  the 
statement  of  claim  form  no  part  of  the  agreement  therein  men- 
tioned, which  was  partly  made  by  the  letters  of  the  27th  and 
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Defence  to    29th  November,  1874,  and  partly  by  conversationfl  gubsequenily 

breech  of     thereto. 

warranty.  2.  The  defendant  did  not  by  the  said  agreement  warrant  the 
engine  as  in  the  4th  paragraph  of  the  statement  of  claim  al- 
leged. The  plaintiff  bought  the  said  engine  without  any  war- 
ranty from  the  defendant  after  and  on  the  strength  of  an 
inspection  and  report  upon  the  said  engine  by  his  own  agents, 
the  H.  E.  Company. 

8.  The  said  engine  had  in  feet  been  thoroughly  oTeihanled 
and  repaired  within  the  preceding  six  months,  and  was  then 
in  good  working  order ;  and  the  tubes  of  the  said  engine  were 
partly  made  of  brass  or  copper. 

Accord  and      4,  The  defendant  further  says  that  before  the  commencement 

tion.  of  this  action  it  was  agreed  between  the  plaintiff  and  the  defen- 

dant that  the  defendant  should  deliver  to,  and  the  plaintiff 
should  accept  from,  the  defendant  another  engine  in  lieu  of  the 
one  referred  to  in  the  statement  of  claim,  and  in  full  satisfiic- 
tion  of  any  right  of  action  arising  out  of  the  sale  of  the  said 
engine  which  the  plaintiff  might  have  against  the  defendant 

5.  Thereupon  the  defendant  delivered  to  and  the  plaintiff 
accepted  and  has  since  retained  the  said  engine  upon  the  tenns 
aforesaid. 

Befeivce  setting  up  Breach  of  Warranty  and  Fraud  to  Clam  <m 
specially  indorsed  Writ  for  £80,  Price  of  Barge  and  Timber, 

Defence  of        1,  The  defendant  denies  that  he  is  indebted  to  the  plaintiff 

DI'GliCll  of 

warranty      ^^  the  sum  of  £80  as  indorsed  on  the  plaintiff's  writ  of  snm- 

and  fraud     mons,  or  in  any  other  sum. 

for  price  of      2.  The  defendant  says  that  on  or  about  the  12th  May,  1877, 

barge,  &c.  the  plaintiff  offered  to  sell  to  the  defendant  a  barge  seventy  tons 
burden,  named  the  "  U.,"  with  certain  timber  thereon ;  and 
after  some  negotiation  the  defendant  agreed  with  the  plaintiff 
to  purchase  the  said  barge  for  £100,  £50  to  be  paid  on  de- 
livery and  the  balance  as  the  said  barge  earned  the  money. 

3.  At  the  time  of  the  said  agreement  the  plaintiff  warranted 
the  said  barge  to  the  defendant  to  be  a  good  barge  in  good  work- 
ing condition,  and  on  the  faith  of  such  warranty  the  defendant 
paid  to  the  plaintiff  the  sum  of  £20,  part  of  the  said  £50;  Mid 
subsequent  to  such  payment  the  plaintiff  delivered  the  barge 
with  the  timber  thereon  to  the  defendant. 
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4.  The  said  barge  at  the  time  of  the  warranty  mentioned  l>efence  of 
in  the  last  paragrapli  was  not  a  good  barge  in  good  working  wanantjto 
condition.  bc^oh  for 

5.  The  plaintiff  at  the  time  he  warranted  the  said  barge  as  ^^  gold 
aforesaid  well  knew  the  premises,  and  that  the  said  barge  was  ^  defan- 
old,  leaky,  rotten  throughout,  and  of  no  value  or  use  whatever. 

6.  The  said  barge  has  since  her  delivery  to  the  defendant 
earned  no  money. 

And  by  way  of  set-off  and  counter-claim — 

1.  The  defendant  repeats  the  allegations  contained  in  the 
2ndy  3rd,  4th  and  5th  paragraphs  of  the  statement  of  defence, 
and  says  that  by  reason  of  the  plaintiff's  breach  of  warranty 
mentioned  in  the  4th  paragraph,  and  the  misrepresentation 
mentioned  in  the  5th  paragraph,  he  has  sustained  heavy  losses 
by  being  unable  to  carry  out  certain  beneficial  contracts  for 
ihe  conveyance  of  goods  into  which  he  had  entered. 

The  defendant  claims : — 

(1.)  £50  damages. 

(2.)  The  return  of  the  £20  paid  by  him  as  mentioned  in  the 
Srd  paragraph  of  the  defence. 

(S.)  Such  further  and  other  relief,  &c. 


WaterOOUrse.  Water- 

course. 

See  Easements. 


Ways.  Ways. 

See  Easements — Trespass. 
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performed 
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In  building 

contracts 
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certificate 

a  condition 
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Work  and  Labour  (a). 

Claim  on  a  Building  Contract. 

1.  The  plaintiff  is  a  contractor  and  builder. 

2.  On  or  about  the  13th  day  of  June,  1878,  by  an  agreement 
in  writing,  it  was  amongst  other  things  agreed  by  and  between 


Where  a 
written 
contract 
and  also  a 
claim  for 
"  extras »' 
the  former 
must  be 
produced. 


Where 
thing  being 
made  is 
destroyed 
before  com- 
pletion. 


(«)  A  contract  for  work  and  labour  or  work  and  materials  does  not  as  s 
rule  require  to  be  evidenced  by  writing.  It  is  not  within  the  Statute  of 
Frauds,  unless,  indeed,  as  sometimes  happens,  it  comes  within  the  clause  of 
the  4th  section  with  reference  to  contracts  which  are  not  to  be  performed 
within  a  year.  Tlien,  of  course,  writing  is  i"equisite ;  but  only  when 
the  contract  will  rwcofsarily  continue  beyond  the  year.  In  Slntch  \, 
Strawhndffe,  2  C.  B.  808,  the  plaintiff  undertook  to  board  a  child  at  the 
defendant's  request  at  so  much  a  month,  "  as  long  as  the  defendant 
thought  proper,"  and  although  this  contract  in  fact  continued  for  more  than 
a  year,  inasmuch  as,  at  the  time  it  was  made,  by  its  terms,  it  would  not 
necessarily  continue  so  long,  it  was  held  that  writing  was  not  necesBary. 

In  an  action  for  work  done,  the  plaintiff  must  aver  in  his  claim  and 
prove  the  performance  of  all  conditions  precedent  on  his  part ;  and  in 
the  case  of  building  contracts  it  is  almost  alwajrs  a  condition  precedent 
to  the  right  of  payment  that  the  architect  should  give  his  certificate  as 
to  the  amount,  &c.,  of  work  done ;  and  until  the  architect  gives  this 
certificate  no  payment  can  be  enforced.  It  is  no  dispensation  of  the 
condition  that  the  certificate  was  withheld  by  fraud  and  collusion  with 
the  defendant  {Miliun'  v.  Field,  5  Exch.  829),  although  it  is  true  that  on 
such  a  state  of  facts  an  action  of  tort  for  fraud  might  lie  against  the 
architect  and  defendant,  one  or  other  or  both.  {Battrrbvry  v.  Vyte^  2 
H.  &  C.  432  ;  L.  J.  32  Ex.  177  ;  Ladhroke  v.  Barrett,  46  L.  J.  708.)  The 
architect  or  surveyor  need  not  certify  in  writing,  unless  expressly  required 
by  the  contract  to  do  so.  In  Morgan  v.  Birnie,  9  Bing.  672,  a  letter  from 
the  architect  to  the  plaintiff  inclosing  the  bills  with  an  approval  of  the 
charges  was  held  not  to  Ixj  equivalent  to  a  certificate  of  approval  of  the 
work  done.  In  building  contracts  time  is  not  usually  of  the  essence  of 
the  contract.  {Lamjrrell  v.  Billericay  Union,  3  Exch.  283.)  Where 
there  is  a  written  contract  and  the  plaintiff  claims  for  extras  in  addition 
to  the  charges  under  the  contract,  the  written  contract  must  be  produced, 
for  it  is  only  the  written  contract  which  can  show  what  really  are  extras. 
(  Mncent  v.  Cole,  M.  &  M.  257 ;  Bvxton  v.  Cornish,  12  M.  &  W.  426.) 
And  it  has  been  held  that  even  a  distinct  promise  by  the  defendant  to 
pay  for  the  work  done  would  not  do  away  witn  the  necessity  of  producing 
the  contract.  (  Vincent  v.  Cole,  svjrra.)  But  where  a  man  is  employed 
to  do  work  under  a  written  contract,  and  a  separate  order /<?r  other  w^k 
is  afterwards  given  by  parol  during  the  continuance  of  the  first  employ- 
ment, the  written  contract  need  not  be  produced  in  an  action  for  the 
second  work.    {Reid  v.  Batte,  M.  &  M.  413.) 

If  the  defendant  has  received  no  benefit  from  the  work  on  account  of 
the  improper  and  unskilful  way  in  which  the  plaintiff  did  it,  the  latter 
cannot  recover  anything  for  his  labour.  {Ihrnsrrorth  v.  Garrard,  1 
Camp.  38  ;  Denew  v.  Daverell,  3  Camp.  451.)  Questions  sometimes  arific 
whether,  where  a  particular  thing  is  destroyed  or  injured  while  being 
made  to  the  order  of  another,  the  workman  or  the  person  for  whom  the 
thing  is  being  made  will  have  to  bear  the  loss ;  and  on  this  point  the  follow- 
ing distinction  exists  :— Jf  the  contract  is  entire  for  the  performance  of  a 
specific  work  for  a  specified  sum,  so  that  the  performance  of  the  whole 
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the  plaintiff  and  the  defendant,  that  tlie  plaintiff  should  to  the  Claim  for 
^satisfaction  of  J.  L.,  to  be  certified  in  \vriting,  do  certain  under 
work  therein  specified   in   the  erecting  for  the  defendant  of  building 
<:ertain  Avarelioiises  and  offices  in  P.  Street,  M.,  and  that  the 
defendant  sliould  pay  the  plaintiff  for  the  same  the  sum  of 
£3699. 

3.  It  was  also  subsequently  agreed  by  the  plaintiff  and  the 
defendant  that  the  plaintiff  should  do  certain  other  work  for 
the  defendant,  and  that  the  defendant  should  pay  to  the  plaintiff' 
£ach  amount  therefor  as  should  be  certified  by  the  said  J.  L., 
who  then  was  and  acted  as  architect  for  and  on  behalf  of  the 
defendant. 

4.  The  plaintiff  did  and  completed  tlie  whole  of  the  said  work 
to  the  satisfaction  of  the  said  J.  L.  certified  by  him  in  wTiting, 
.and  from  time  to  time  the  plaintiff'  received  payments  from  the 
defendant  amounting  in  the  whole  to  the  sum  of  £3,200. 

5.  On  or  about  the  15th  day  of  January,  1875,  the 
£aid  J.  L.  duly  certified  in  writing  that  the  further  sum  of 
£739  4«.  10\d,  was  due  to  the  plaintiff  for  and  in  respect  of  the 
£aid  work,  and  all  conditions  were  performed  and  all  things 
happened  and  all  times  elapsed  necessary  to  entitle  the  plain- 
iiff  to  have  the  said  sum  of  £739  4«.  10^^.  paid  to  him  by  the 
^fendant,  yet  the  defendant  has  not  paid  the  same,  but  has 
^nly  paid  the  sum  of  £552  18^.  9jrf.  on  account  thereof, 
leaving  a  balance  of  £18G  G«.  Id.  owing  to  the  plaintiff. 

The  plaintiff  claims  the  sum  of  £18G  G.s.  Id.,  and  intei-est 
thereon  from  the  15th  March,  1875,  mitil  judgment. 

Claim  for  WorTc  done  ii/ider  a  Contract,  mid  also  for  Extras. 

1.  The  plaintiff*  is  a  painter  and  house  decorator,  carrying  on  Claim  for 
a>U8ine88  at ,  in  the  county  of .  untJ^^ 

2.  In  or  about  the  month  of  June,  1877,  the  plaintiff  entered  contract 
into  a  contract  with  the  defendant,  and  was  employed  by  him  ^f^^^^^^  »» 


of  the  work  bargained  for  and  agreed  to  be  done  is  a  condition  precedent   Who  bears 
to  the  right  of  payment  for  any  part  of  it,  the  workman  will  be  deprived   the  loas— 
of  all  1^^  right  to  remuneration  if  the  work  is  destroyed  by  accident  employer  or 
before  it  has  been  completed  {Applehy  v.  Mycnty  L.  R.  2  G.  P.  651 ;  36    workman. 
Li.  J.  C.  P.  331)  ;  but  if  the  workman  is  entitled  to  payment  from  time 
to  time  as  the  work  proceeds,  the  destruction  of  the  work  before  its  com- 
pletion will  not  deprive  the  workman  of  his  hire.    {Menetone  v.  Atharces, 
:^  Butt.  1692  ;  Tripp  v.  Armitage,  4  M.  &  W.  099.) 
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in  the  way  of  his  (the  plaintiff's)  said  business  to  do  certain 
work,  consisting  for  the  most  part  of  painting  and  decorating 
in  a  certain  house  situate  and  being  No.  — ,  in  the  coonty  of 
M.,  at  and  for  the  sum  of  £80. 

8.  The  plaintiff  duly  performed  the  said  work,  and  did  all 
things  necessary  to  entitle  him  to  receive  the  said  sum  of  £80, 
but  the  defendant  has  not  paid  the  same. 

4.  The  plaintiff  was  also  employed  by  the  defendant  to  do 
certain  extra  painting  to  the  basement,  and  certain  decoration 
to  the  drawing-room  walls,  besides  that  comprised  in  the  said 
contract,  and  the  plaintiff  did  the  same  accordingly,  and  there 
is  now  due  to  the  plaintiff  in  respect  thereof  £20. 

5.  All  the  prices  and  charges  are  either  in  accordance  with 
contract,  or  are  fair  and  reasonable. 

The  plaintiff  claims  £100. 


daim  for 
aalaiy. 


Clam  by  a  Commercial  Traveller  for  his  Salary. 

1.  The  plaintiff  is  a  commercial  traveller.  The  defendants 
arc  wholesale  drapers  at  M. 

2.  On  the  1st  of  February,  1876,  the  defendants  engaged  the 
plaintiff  as  their  traveller  for  the  M.  and  Y.  district,  at  a  salary 
of  £150  a  year,  payable  half-yearly. 

3.  The  plaintiff,  in  accordance  with  this  agreement,  entered 
into  the  service  of  the  defendants,  and  continued  therein  until 
the  6th  of  August,  1876,  and  all  conditions  precedent  have  been 
performed  to  entitle  the  plaintiff  to  receive  payment  of  his 
said  salary. 

4.  On  the  said  6th  of  August,  1876,  one  half  year's  salary  was 
due  and  in  arrear,  yet  the  defendants  have  not  paid  the  same  or 
any  part  thereof. 

The  plaintiff  claims  £75. 


Claim  for 
remnnera* 
tion  for 
IHeraiy 
work. 


Claim  for  Remuneratimi  for  Literary  Work, 

1.  The  defendant  P.  is  the  chairman  and  treasurer  of  the 

Council  of  the  Association  for  the ,  an  association  having 

objects  as  are  denoted  by  its  title.    The  defendant  N.  is  a 
gentleman  of  private  means. 

2.  By  an  agreement  made  in  the  month  of  April,   1873, 
between  the  plaintiff  and  the  defendant  N.,  who  was  duly 
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authorized  by  the  defendant  P.  to  act  as  his  agent  in  that  Claim  for 
behalf,  it  was  agreed  that  the  plaintiff  should  be  employed  by  SJJi'fo^ 
the  defendant  P.,  at  an  agreed  rate  of  remuneration,  to  assist  liurary 
the  defendant  P.  by  his  literary  labour  in  the  advocacy  of  the  ^^  ' 
views  and  in  the  accomplishment  of  the  objects  of  the  said 
Association. 

8.  Thenceforth  until  or  about  the  month  of  December,  1875, 
the  plaintiff,  in  accordance  with  the  said  agreement,  composed 
many  speeches  to  be  made  use  of  by,  and  they  in  feet  were 
made  use  of  by  the  defendant  P.  and  other  members  of  the  said 
oonneil,  and  also  wrote  many  [pamphlets  which  were  published 
by  the  defendant  P.,  and  the  plaintiff  devoted  much  time  and 
labour  in  assisting  the  defendant  P.  to  further  the  objects  of 
the  said  Association. 

4.  Up  to  the  month  of  December,  1875,  there  accrued  due  to 
the  plaintiff,  by  virtue  of  the  agreement  mentioned  in  the  2nd 
paragraph  in  respect  of  the  said  work  and  labour,  the  sum  of 
£210.    Particulars  have  been  delivered  to  the  defendant  P. 

5.  AH  things  have  happened  and  times  have  elapsed  neces- 
sary to  entitle  the  plaintiff  to  a  performance  by  the  defendant 
of  his  part  of  the  said  agreement,  and  to  payment  of  the  said 
agreed  rate  of  remuneration,  yet  the  defendant  P.  has  not  paid 
the  same,  nor  any  part  thereof. 

6.  In  the  alternative,  the  plaintiff  says,  that  in  consideration  Alternative 
that  the  plaintiff*  would  enter  into  the  agreement  in  the  2nd  ^^™  , 

"*•  °  against 

paragraph  above  mentioned,  the  defendant  N.  promised  the  second  de- 
plaintiff  that  he  was  authorized  by  the  defendant  P.  to  act  as  ^®"^*^* 

*  ''  alone. 

his  agent  in  that  behalf,  and  the  plaintiff,  relying  upon  the  pro- 
mise of  the  defendant  N.,  did  enter  into  the  agreement  as  above 
mentioned,  and  did  the  work  and  rendered  the  services  under 
it,  as  above  stated. 

7.  The  defendant  N.  was  not  authorized  by  the  defendant 
P.  to  make  the  said  agreement,  or  to  act  as  his  agent  in  that 
behalf,  by  reason  whereof  the  plaintiff  has  not  been  able  to 
enforce  the  performance  of  the  said  agreement  by  the  defendant 
P.,  or  to  obtain  from  him  remuneration  for  the  work  and  services 
which  he  has  done  and  rendered. 

The  plaintiff  claims  : — 

(1.)  J6210  from  the  defendant  P. ;  or. 


£48  WEOVOFUL  DI8MII8AL. 

(2.)  In  the  alternative,  £210  damages  from  the  defendant 
N.  in  respect  of  the  matters  of  complaint  set,  forth  in 
the  Gth  and  7th  paragraphs. 


Claim  by  an  AuiJior  agahiHt  a  Firm  of  PuhUishers. 

Claim  by  1.  The  plaintiff  is  a  writer  of  fiction.    The  defendants  are 

for  w)rk'^     general  publishers  carrying  on  business  at Street,  in  the 

done.  city  of  London. 

2.  On  tlie  30th  of  July,  1873,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendants  that  the  plaintiff'  should  write 
for  the  defendants  a  work  of  fiction,  to  be  published  by  them 
in  monthly  shiUing  jiarts,  and  that  the  plaintiff  should  receive, 
as  remuneration  f(jr  his  literary  labour  in  that  behalf,  the  sum 
of  £150,  to  be  paid,  one  half  upon  the  pubUcation  of  the  firet 
of  the  said  monthly  parts,  and  the  residue  upon  the  publication 
of  the  last  of  the  said  monthly  parts. 

3.  The  plaintiff  \\Tote  the  said  work  of  fiction,  which  was 
duly  published  by  the  defendants  in  monthly  shilling  parts, 
and  all  things  have  happened  and  times  elaixsed  necessary  to 
entitle  the  plaintiff  to  be  paid  the  sum  of  £150  above  men- 
tioned, yet  the  defendants  have  not  paid  the  same. 

The  plaintiff  claims  £150. 


Wrongflil  Dismissal  {a). 

Action  by  yearly  Seriwit  for  Damages  for  Di^imiifsal,  claimmg 

in  the  alternative  Arrears  of  Wages. 

Claim  for  a       J.  The  defendant  is  a  timber  merchant  trading  as  J.  A. 
^Z^,^     &  Sous  at . 


tlefinite  ^^^  ^°  indefinite  hiring  in  the  case  of  servants,  without  mention  of 

hirinff  pre-     ^^°^®'  ^*  presumed  as  a  matter  of  fact  which  may  be  rebutted  by  other 

sumed  to       circumstances  to  be  a  liiring  for  one  year,  and  the  fact  of  the  wages  being 

be  for  a         payable  monthly  makes  no  difference.     However  on  a  hiring  "  at  two 

year  guineas  a  week  for  one  year,"  Bramwell,  B.,  told  the  jury  &ey  mi^t 

find  a  weekly  hiring,    {llnhertiton  y.  Jcnner,\b  L.  T.  N.  8.514.)    So  a 

hiring  "  at  £2  a  week  and  a  house."    ( Ecant  v.  lioe^  L.  R.  7  C.  P*  138.) 

If  during  the  year,  where  the  service  i«  yearly,  the  servant  is  dianissed 
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2.  On  the  20th  November,  187(>,  the  plaintiff  entered  into  Claim  for 
the  service  of  the  defendant  as  a  yearly  servant  at  a  salary  of  digmiggal. 
£250  per  annum,  and  the  plaintiff  subsequently  received  pay- 


without  cause,  he  is  entitled  as  damages  to  his  wages  to  the  end  of  the 
year.  If  the  servant  leave  the  service  without  cause  or  \h  diKcharged  hy 
the  master  or  by  a  magistrate's  order  for  good  cause  during  the  year,  he 
cannot  recoTer  any  of  the  current  wages.  (See  Smith,  Master  and 
Servant,  3rd  ed.,  p.  178.) 

With  r^ard  to  menial  or  domestic  servants  there  is  a  common  under- 
standing (except  where  a  different  custom  is  shown  to  prevail)  that  though 
the  contract  is  for  a  year,  it  may  be  dissolved  by  cither  party  on  ginng  a 
month's  warning,  or  on  the  part  of  the  employer  by  giving  a  month's 
wages.  {Bee*to/i  v.  CoUyer^  4  Bing.  313,  per  Uaselee,  J.;  Muecett  v. 
Qithj  5  B.  &  Ad.  908.)  A  governess  has  been  held  not  to  he  a  menial 
servant  within  the  meaning  of  this  rule.  (Jfv///  v.  Kerrif^Ji,  8  Ex.  151  ; 
22  L.  J.  Ex.  1.)  But  a  head  ^rdener  and  huntsman  have  been  held  to 
be  such  servants,  though  under  circumstiinces  difitinguishing  them  from 
ordinaiT  menial  or  domestic  servants.  (Roscoc,  Ev.  Nisi  Prius,  13th  ed., 
488.)  rhe  notice  may  be  given  at  any  time,  i.  r.,  need  not  be  given  at  the 
end  of  any  month  from  tlie  commencement  of  the  service.  In  such  cases 
if  the  master  without  reasonable  cause  dismisses  the  servant  without 
notice,  the  latter  is  entitled  to  recover  a  month's  wages  beyond  the 
arrears.  {Bobhuton  v.  IfhidnuiHj  3  Esp.  235.)  The  same  rule  applies  as 
in  the  case  of  yearly  servants  with  regard  to  the  consequences  of  the 
servant  being  dismissed  for  reasonable  cause  or  dismissing  himself  with- 
out reasonable  cause. 

A  general  engagement  of  an  agent  at  a  specified  sum  per  annum 
simply,  is  a  hiring  for  a  year ;  but  a  custom  to  discharge  on  notice  may 
be  engrafted  on  such  hiring  if  the  terms  be  not  inconsistent  with  the 
custom.  A  stipulation  for  a  gratuity  at  the  end  of  the  year  has  been 
held  to  be  not  inconsistent  with  such  custom,  {^f^'(z^wr  v.  Parhr,  0  Ex. 
518  ;  23  L.  J.  Ex.  130;  Parh-r  v.  IbfjefjtoH,  27  L.  J.  C.  P.  23G  ;  4  G.  B. 
N.  8.  346.)  It  is  a  question  for  the  judge  whether  a  written  contract 
excludes  such  a  custom.  {Parker  v.  Jbbt'tson,  supra.)  But  when  the 
hiring  is  expressly  for  a  certain  fixed  time  a  custom  to  determine  it 
before  without  notice  is  inadmissible.  (Peters  v.  Starrli/^  15  L.  T.  N.  S. 
275.)  Semble,  clerks  in  liondon  are  entitled  to  three  months'  notice. 
<Per  Pollock,  C.  B.,  who  stated  in  Fairnuin  v.  Oahford,  211  L.  J.  Ex. 
459 — 60,  that  juries  in  Ix)ndon  generally  find  to  that  effect.)  In  ll'uscox 
V.  BatcMlor^  15  L.  T.  N.  S.  643,  the  jury  found  that  an  advertising  and 
canvassing  agent  was  only  entitled  to  one  month's  notice. 

A  contract  of  hiring  '*  for  one  whole  year,  and  so  on  from  year  to 
year  as  the  parties  dtiould  respectively  please,"  can  only  be  determinetl 
at  the  end  of  any  current  year.  Scmble^  by  reasonable  notice.  ( miliaria 
v.  Byrne,  7  Ad.  ic  E.  177.)  An  agreement  for  **  twelve  months  certain, 
after  wliich  time  either  party  should  be  at  liberty  to  terminate  the  agree- 
ment," by  three  months'  notice,  may  be  determine!  by  three  months'  notice 
terminating  after  the  end  of  the  twelve  months.  {Lanyton  v.  Carkton^ 
li.  R.  9  Ex.  57,  KeUy,  C.  B.,  d'menfiente.) 

As  to  agreements  for  service  for  over  twelve  months,  see  4th  section 
of  the  Statute  of  Frauds,  a^vte,  p.  644. 

A  dismissed  servant  or  agent  will  not  necessarily  be  entitled  to  his 
fall  salary  or  wages  for  the  unexpired  term  of  the  contract,  as  it  is  liable 
to  be  reduced  by  the  probabilities  of  his  having  other  employment  during 
eodi  period.    (Hartland  v.  General  Exchanye  Bankj  14  L.  T.  N.  S.  863  ; 
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Claim  for 
wrongful 
dismissal 
or  alter- 
natively for 
arrears  of 
wages. 


ment  from  the  defendant  at  the  rate  of  £250  nntil  the  8l8t  of 
March,  1877. 

3.  On  the  8rd  of  Apnl,  1877,  the  plaintiff  left  the  office  of 
the  defendant  at  the  defendant's  request,  continuing  ncTor- 
theless  in  his  employment,  and  went  to  Scotland  at  the  leqaest 
of  the  defendant,  for  the  purpose  of  ascertaining  in  what  place 
in  Scotland  a  hranch  business  could  be  established  for  tiio 
defendant  and  the  plaintiff  jointly. 

4.  Since  the  said  3rd  of  April,  the  plaintiff  has  been  em- 
ployed by  the  defendant  in  relation  to  the  said  projected  branch 
establishment,  and  in  relation  to  that  matter  only. 

5.  The  plaintiff  has  not  since  the  said  81st  of  March,  1877, 
been  paid  any  salary  whatever,  although  he  has  frequentty 
apph'ed  to  the  defendant  for  payment  thereof. 

(j.  As  an  alternative  claim,  if  the  plaintiff,  when  on  the  Sid 
of  April,  1877,  he  left  the  defendant's  office  and  proceeded  to 
Scotland  as  aforesaid,  was  dismissed  from  the  service  of  the 
defendant,  and  was  no  longer  in  his  employment,  he  was  ao 
dismissed  by  the  defendant  wrongftdly,  and  in  breach  of  his 
said  contract  of  yearly  service. 

7.  AVTien  the  plaintiff  left  the  office  of  the  defendant  upon 


Master  not 
bound  to 
assign  any 
reason  for 
dismissaL 

Misconduct 
no  answer 
to  claim 
for  wages 
which  are 
due  at  the 
time. 


Misconduct 
for  which 
a  master 
may  in- 
stantly dis- 
charge his 
servant. 


and  see  YellaruVi^  cafti\  L.  R.  4  Eq.  350 ;  Ex  parte  Clarke,  L.  B.  7  Eq. 
550;  and  Ex  jyarte  Logan^  L.  R.  9  Kq.  149.) 

The  master  is  not  bound  to  assign  the  reason  for  dismissal  at  the  time 
thereof,  and  where  a  good  cause  for  dismissal  existed  at  such  time,  it  is 
immaterial  whether  or  not  it  was  the  real  cause.  {^Rldfway  v.  Hunger- 
ford  Marh't  Co.,  3  A.  &  E.  171.) 

Where  the  payment  of  wages  was  to  be  at  the  rate  of  £50  per  month, 
it  was  held  that  subsequent  misconduct  was  no  answer  to  an  action  for 
wagcH  which  had  accrued  due  at  the  time  of  dismissal,  because  there  was 
a  vested  right  to  each  month's  wages  when  the  mouth  had  elapeed. 
{Button  V.  lltom^on,  L.  R.  4  C.  P.  330.)  This  may  be  altered  by  the 
terms  of  hiring. 

Where  a  master  having  a  right  to  discharge  his  servant  for  mificondoct 
condones  it,  and  retains  the  servant,  he  cannot  afterwards  discharge  him 
for  the  same  misconduct.  (PkiUijJS  v.  Ihxall,  L.  B.  7  Q.  B.  680,  per 
Blackburn,  J.) 

Defence — DUniisstil  for  misconduct,  disobedience,  <Jy .] — If  a  servant 
misconducts  himself,  the  master  may  dismiss  him  without  notice.  A 
refusal  to  obey  a  lawful  order  is  a  good  ground  for  dismissal.  {ZAUey  v. 
El  win,  11  Q.  B.  742.)  A  wrongful  claim  by  a  clerk  that  he  is  a  partner, 
entitles  the  employer  to  dismiss  him  instantly.  [Amor  v.  Fearott^  9  Ad. 
&  E.  548.)  If  a  traveller  sells  his  employer's  vmies  to  a  brothel  keeper 
he  may  be  dismissed  without  notice.  {Blenharn  v.  Hodges*  Distillery 
Co.,  16  L.  T.  N.  S.  608.)  So  where  a  servant  embezzles  his  master^s 
money,  even  though  wages  exceeding  amount  embezzled  are  due  to  him. 
(7?rf>7?vi  r.  Croft,  I  Chitty's  Prac.of  the  Law,  82.) 
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the  8rd  of  April,  1877,  as  aforesaid,  it  was  agreed  by  and  be-  Claim  for 
fcween  the  plaintiff  and  the  defendant  that  the  plaintiff  should  ^^^ 
endeavour  to  establish  a  branch  of  the  defendant's  business  as  or  alter- 
timber  merchant  in  Scotland,  and   that  the  plaintiff  should  bJJ^chof^** 
become  the  partner  of  the  defendant  in  the  said  branch  busi-  anyengage- 
nesB,  and  that  the  defendant  should  assist  in  the  establishing  °^^° 
thereof. 

8.  And  the  plaintiff  upon  his  part  has  always  been  ready  to 
perform  the  said  agreement,  and  has,  so  far  as  it  depended  on 
him  and  so  far  as  he  was  not  prevented  by  the  acts  and  con- 
duct of  the  defendant,  in  fact  performed  his  said  agreement, 
but  the  defendant  has  refused  to  carry  out  or  allow  the  plaintiff 
to  carry  out  the  said  agreement,  and  has  prevented  the  plaintiff 
fix>m  establishing  the  said  branch  business,  and  has  not  assisted 
bat  has  absolutely  refused  to  assist  in  the  establishing  thereof, 
and  as  a  further  alternative  claim  the  plaintiff  claims  damages 
from  the  defendant  for  the  breach  of  the  said  agreement,  and 
for  the  loss  occasioned  to  the  plaintiff  by  being  so  prevented 
by  the  defendant  from  establishing  the  said  branch  business. 

The  plaintiff  claims  : — 

(1.)  £800  damages. 

(2.)  £126  arrears  of  wages. 

(8.)  Such  fturther  and  other  relief,  &c. 

Statement  of  Defence  and  Countei'-claim, 

1.  The  plaintiff  entered  into  the  service  of  the  defendant  on  Defence. 
tlie  terms  that  he  might  be  dismissed  at  any  time  with  a  reason- 
able notice  in  that  behalf,  and  not  as  a  yearly  servant. 

2.  The  defendant  was  induced  to  take  the  plaintiff  into  his 
service  by  the  plaintiff  representing  and  warranting  to  him 
that  he  had  an  intimate  commercial  knowledge  of  the  pit  prop 
trade  carried  on  by  the  defendant,  and  that  he  was  reasonably 
competent  to  perform  the  work  for  which  he  was  engaged  as 
aforesaid,  whereas  the  plaintiff  had  not  an  intimate  commercial 
knowledge  of  the  pit  prop  trade,  nor  has  he  since  been  reason- 
ably competent  to  perform  the  said  work. 

8.  In  consequence  of  the  premises  the  defendant  gave  the 
plaintiff  a  reasonable  notice  to  terminate  the  agreement  of 
flervice,  which  is  the  alleged  breach. 
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4.  If  the  defendant  dismissed  the  plaintiff  without  notice, 
which  he  denies,  he  m\\  rely  on  the  matters  stated  in  the 
2nd  paragi*aph  of  the  defence  as  a  justification. 

5.  The  defendant  says  that  on  or  about  the  3l8t  of  March, 
1877,  the  plaintiff  agreed  with  the  defendant  to  accept  the 
notice  of  dismissal  mentioned  in  the  3rd  paragraph  of  this 
defence,  and  it  was  thereupon  agreed  between  the  plaintiff  and 
the  defendant  that  the  said  service  should  be  put  an  end  to 
and  finally  determined,  and  the  plaintiff  thereupon  voluntarily 
(juitted  the  said  employment. 

(;.  The  plaintiff  did  not  continue  in  the  defendant's  employ- 
ment after  the  said  81st  of  March,  nor  did  the  defendant  request 
the  plaintiff  to  continue  therein,  nor  did  he  request  the  plaintiff 
to  go  to  Scotland  for  the  purpose  mentioned  in  the  3rd  para- 
graph of  the  statement  of  claim,  or  for  any  purpose  whatever. 
No  salary  has  l)ecome  due  to  the  plaintiff  since  the  31st  of 
March,  1877,  nor  is  any  salary  now  due  by  the  defendant  to 
the  plaintiff. 

7.  The  defendant  did  not  dismiss  the  plaintiff  as  alleged  in 
the  Gth  pai-agraph  of  the  statement  of  claim,  or  at  all. 

8.  It  was  not  agreed  by  and  between  the  plaintiff  and  defen- 
dant as  alleged  in  the  8th  paragraph  of  the  statement  of  claim, 
nor  was  any  agreement  whatever  made  on  the  subject  therein 
mentioned. 

And  by  way  of  counter-claim  the  defendant  says — 

1.  On  or  about  the  3rd  day  of  April,  1877,  the  defendant 
lent  to  the  plaintiff  £15. 

2.  On  or  about  the  20th  day  of  May,  1877,  the  defendant 
lent  to  the  plaintiff  £20. 

3.  On  or  about  the  28th  day  of  May,  J  877,  the  defendant 
lent  to  the  plaintiff  £85. 

4.  All  conditions  have  been  performed  and  times  elapsed 
necessary  to  entitle  the  defendant  to  be  repaid  the  said  sums  of 
£15,  £20,  and  £85  respectively,  yet  the  plaintiff  has  not  repaid 
the  same. 

The  defendant  claims  : — 


1.  The  plaintiff  joins  issue  upon  the  statement  of  defence 
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except  so  far  as  it  consists  of  admissions  of  allegations  con-  Reply, 
tained  in  the  statement  of  claim. 

2.  As  to  the  counter-claim  the  plaintiff  denies  the  alleged 
loans  and  each  of  them,  and  does  not  admit  that  the  defendant 
lent  him  any  money. 

Action  for  wrongful  Dismif^sal  of  Engineer  on  a  four  years' 

Engagement. 

1.  The  plaintiff  is  an  engineer,  and  the  defendants  are  manu-  Claim  for 
fecturere  of "  Extract  of  Meat."  wrongful 

2.  On  the  20th  of  February,  1874,  tlie  plaintiff  and  defendants 
entered  into  an  agreement  in  wTiting,  by  which  it  was  amongst 
other  things  stipulated  that  the  plaintiff  was  to  proceed  to  the 
drfendants'  establishment  at  F.,  in  South  America,  and  there  be 
employed  by  the  defendants  and  ser\'e  them  in  the  capacity  of 
engineer,  and  give  such  other  ser\'ioe8  and  assistance  to  the 
defendants  according  as  the  exigencies  of  their  business  re- 
qnired,  for  a  period  of  four  years  from  the  2Cth  February,  1874, 
and  thereafter  from  year  to  year  until  determined  as  therein 
mentioned,  and  in  consideration  of  such  services  the  defendants 
promised  to  provide  the  plaintiff  while  in  South  America  with 
a  dwelling-house  for  himself  free  of  rent,  and  to  pay  him  the 
sum  of  £14  per  calendar  month  during  the  continuance  of  the 
said  agreement. 

3.  It  was  also  agreed  between  the  plaintiff  and  the  defen- 
dants that  the  plaintiff*  should  deposit  with  the  defendants  as 
a  guarantee  for  the  fulfilment  of  the  plaintiff's  part  of  the  said 
agreement  a  sum  of  not  less  than  £30. 

4.  In  accordance  with  the  said  agreement  the  plaintiff  entered 
upon  the  said  service  in  the  capacity  and  upon  the  terms  afore- 
said, and  continued  therein  until  the  breach  of  the  said  ^ree- 
ment  hereinafter  mentioned.  On  the  11th  day  of  May,  1875, 
the  plaintiff  had  lodged  with  the  defendants  as  a  deposit  as 
aforesaid  a  sum  of  £30. 

5.  Upon  the  said  last-mentioned  date,  viz.  11th  of  May,  1875, 
the  defendants  wrongfully  and  without  any  just  and  sufficient 
cause  dismissed  the  plaintiff  from  their  said  service,  and  refrised 
to  retain  the  plaintiff  therein  for  the  said  term  of  four  years. 

6.  The  defendants  have  refused  to  pay  the  plaintiff  the  said 
deposited  sum  of  £30,  and  the  same  still  remains  unpaid. 
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The  plaintiff  claims : — 
(1.)  £400  damages  for  wrongful  dismissal. 
(2.)  £30  money  deposited  with  the  defendants,  and  interest 
thereon. 


Defence  of 
miflcondact 
of  the 
plaintiff 
justifying 
a  dismissaL 


Statement  of  Defence. 

1 .  By  the  agreement  in  the  said  2nd  paragraph  mentioned  it 
was  provided  as  follows : — 

[Affreement  set  out'} 

2.  On  the  11th  of  May,  1875,  the  defendant  company  had  an 

establishment  at in  South  America,  and  employed  a  large 

number  of  workmen  therein.  It  was  essential  to  the  interests 
of  the  company  that  such  workmen  should  obey  the  laws  of 
the  place,  and  submit  peacefully  and  quietly  to  the  constituted 
authorities.  On  the  said  11th  of  May  T.  H.,  a  workman  em- 
ployed by  the  company  upon  their  said  establishment,  was  taken 
into  custody  by  the  police  for  having  fired  a  shot  upon  the 
highway,  and  thereby  placed  in  danger  the  lives  of  peacefiil 
inhabitants,  and  was  imprisoned  in  the  police-house  of  the  8. 
Thereupon  the  plaintiff  and  a  number  of  other  workmen  in  the 
employ  of  the  defendants  absented  themselves  from  their  em- 
ployment during  working  hours  without  leave  first  obtained 
from  the  defendants,  and  assembled  as  a  lawless  mob  with  the 
avowed  object  of  rescuing  by  force  from  the  said  constituted 
authorities  the  said  T.  H.  imprisoned  as  aforesaid. 

8.  Such  conduct  on  the  part  of  the  workmen  was  calculated, 
as  the  plaintiff  well  knew,  to  imperil  the  position  and  interests  of 
the  defendant  company,  by  leading  the  natives  to  believe  that 
the  defendant  company  countenanced  revolt  against  the  con- 
stituted authorities,  and  was  a  breach  of  the  said  agreement 
and  entitled  the  defendants  instantly  to  dismiss  the  plaintiff. 

4.  The  defendants  thereupon  dismissed  the  plaintiff  whiA 
is  the  grievance  complained  of. 

5.  The  defendants  admit  that  the  plaintiff  deposited  with 
them  the  sum  of  £30  as  in  the  4th  paragraph  of  the  state- 
ment of  claim  alleged.  The  plaintiff  foiled  to  perform  the 
terms  of  his  said  engagement  in  this,  that  he  refused  to  serve 
the  company  during  the  ordinary  time  of  labour  on  the  11th 
day  of  May,  1875,  and  absented  himself  from  his  employment 
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without  leave  asked  and  obtained  from  the  defendants,  and  was  Defence  to 
guilty  of  the  offences  in  the  8rd  paragraph  hereof  mentioned,  ^^Jqi 
by  reason  whereof  he  was  dismissed  as  aforesaid,  and  thereupon  ilismissal. 
the  defendants  became  entitled  to  forfeit  to  their  own  use  the 
said  sum,  and  they  did  so  forfeit  the  same. 

C.  Except  as  hereinbefore  admitted,  the  defendants  deny  all 
the  allegations  in  the  plaintiff's  statement  of  claim. 


Action  by  Shippifig  Agent  for  wrongful  Tei^mination  of  Engage- 

ment  tvith  Defendants. 

1.  The  plaintiff  is  a  wholesale  drapery  export  salesman,  and  Another 
the  defendant  is  a  warehouseman  and  manufacturer  carryiuff  on  ^^™^f 

.  J     ^  wrongful 

bumness  at Street,  in  the  city  of  London.  dismiaaal. 

2.  In  the  month  of  November,  1876,  the  plaintiff  entered 
into  negotiations  with  the  defendant  with  a  view  to  becoming 
the  shipping  representative  of  the  defendant,  and  on  the  18th. 
of  November,  1876,  the  following  memorandum  of  agreement 
was  entered  into  between  the  plaintiff  and  the  defendant : — 

[Here  follows  the  agreement,  under  which  plaintiff  was  to 
receive  a  salary  at  the  rate  of  £300  per  annum,  and  £2  per 
oent.  upon  shipping  orders  introduced  by  him.] 

8.  The  plaintiff  did  all  things  necessary  to  entitle  him  to 
receive  his  said  salary  of  £300  and  commission  at  the  rate  of 
£2  per  cent,  on  shipping  orders  introduced  by  him  to  the 
plaintiff  in  accordance  with  the  terms  of  the  said  agreement, 
:and  to  continue  in  the  service  of  the  defendant  in  accordance 
with  the  terms  of  such  agreement. 

4.  The  plaintiff  continued  in  the  employment  of  the  de- 
fendant in  accordance  with  the  terms  of  the  said  agreement 
until  the  month  of  October,  1877,  when  the  defendant  wrong- 
fully and  unlawfully  and  without  due  cause  dismissed  the 
plaintiff  from  his  service. 

The  plaintiff  claims  from  the  defendant : — 

(1.)  £20  due  for  salary. 

(2.)  £40  due  for  commission. 

<3.)  £50  damages  for  wrongful  dismissal. 
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Cfam  hy  a  Dome^iic  Servcmi  for  a  Month's  Wages  in  lieu  of 

Notice, 

1 .  The  plaintiff  is,  &c. 

2.  The  defendant  on  the  Ist  of  November,  1877,  engaged 
the  plaintiff  as  a  domestic  servant,  to  wit,  as  a  footman,  at  the 
wages  of  £30  ])er  annnm,  to  be  payable  monthly,  and  on  the 
tenus  as  to  the  continuance  of  senice  that  the  same  should  be 
tenninahle  by  one  calendar  month's  notice'  given  by  the  plain- 
tiff to  the  defendant  or  by  the  defendant  to  the  plaintiff,  and 
that  in  case  the  defendant  should  without  good  cause  terminate 
such  service  and  dismiss  the  plaintiff  from  his  employment,  he 
sh(jul(l  pay  him  one  calendar  month's  wages  in  lieu  of  such 
notice. 

;].  The  plaintiff  on  the  said  Ist  of  November  entered  tie 
defendant's  service,  and  continued  therein  until  the  Ist  of 
March,  1878,  when  the  defendant  without]  good  cause  dis- 
missed him  from  his  service  without  any  such  notice  as 
aforesaid,  and  without  paying  liim  one  calendar  month's 
wages. 

The  plaintiff  claims  £ ,  one  month's  wages. 


Defence  of 
8ervant\s 
miscon- 
duct. 


Statement  of  Defence, 

1.  The  defendant  denies  that  he  wTongfully  dismissed  the 
plaintiff*  as  alleged  in  the  3rd  paragraph  of  the  statement  of 
claim. 

2,  The  defendant  says  that  before  the  alleged  wrongful 
dismissal  the  plaintiff  had  been  guilty  of  gross  misconduct,  and 
had  behaved  himself  in  an  obscene  and  indecent  manner 
towards  certain  female  servants  in  the  defendant's  household. 
The  defendant  further  says  that  when  the  plaintiff  was  ques- 
tioned as  to  his  misconduct  aforesaid,  he  admitted  that  he  had 
done  the  acts  complained  of,  and  declared  that  he  would  repeat 
them  on  the  first  opportunity,  whereupon  the  defendant  dis- 
missed him,  which  is  the  grievance  complained  of. 
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The  Orders  and  Rules  of  the  new  practice  that  have  relation 
to  the  subject  of  Pleading  are  here  collected  in  one  view  : — 

ORDER  XVI. 

PARTIES. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.  And  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  or  such  relief  as  he 
or  they  may  be  entitled  to,  without  any  amendment.  But  the  defendant, 
though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  or  persons  who  shall  not  be  found  entitled  to  relief, 
unless  the  Court  in  disposing  of  the  costs  of  the  action  shall  other- 
wise direct. 

2L  Where  an  action  has  been  commenced  in  the  name  of  the  wrong 
person  as  plaintiff,  or  where  it  is  doubtful  whether  it  has  been  com- 
menced in  the  name  of  the  right  plaintiff  or  plaintiffs,  the  Court  or  a 
judge  may,  if  satisfied  that  it  has  been  so  commenced  through  a  boiia  fide 
mistake,  and  that  it  is  necessary  for  the  determination  of  the  real  matter 
in  dispute  so  to  do,  order  any  other  person  or  persons  to  be  substituted 
or  adaed  as  plaintiff  or  plaintiffs  upon  such  terms  as  may  seem  just. 

3.  All  persons  may  be  joined  as  defendants  asainst  whom  the  right  to 
any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.  And  judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  to  be  Uable,  according  to  their  respective 
liabilities,  without  any  amendment. 

4.  It  shall  not  be  necessary  that  every  defendant  to  any  action  shall 
be  interested  as  to  all  the  relief  thereby  prayed  for,  or  as  to  every  cause 
of  action  included  therein  ;  but  the  Court,  or  a  judge,  may  make  such 
order  as  may  appear  just  to  prevent  an^  defendant  from  being  em- 
barrassed or  put  to  expense  by  being  required  to  attend  any  proceedings 
in  such  action  in  which  he  may  have  no  interest. 

•  5.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same  action 
aU  or  any  of  the  persons  severally,  or  jointly  and  severally,  liable  on  any 
one  contract,  including  parties  to  bills  of  exchange  and  promissory  notes. 
6.  Where  in  any  action,  whether  founded  upon  contract  or  otherwise, 
the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled  to 
redress,  he  may,  in  such  manner  as  hereinafter  mentioned,  or  as  may  be 
prescribed  b^  any  special  order,  join  two  or  more  defendants,  to  the 
intent  that  m  such  action  the  question  as  to  which,  if  any,  of  the 
defendants  is  liable,  and  to  what  extent,  may  be  determined  as  between 
aU  parties  to  the  action. 

U  U 
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7.  Trustees,  executors,  and  administrators  may  sue,  and  be  sued,  on 
behalf  of,  or  as  represeuting  the  property  or  estate  of  which  they  are 
trustees  or  representatives,  without  joining  any  of  the  parties  benefidally 
interested  in  the  trust  or  estate,  and  shaU  be  considered  as  representing 
such  parties  in  the  action ;  but  the  Court  or  a  judge  may,  at  any  stage 
of  the  proceedings,  order  any  of  such  ]mrties  to  be  made  parties  to  the 
action,  either  in  addition  to,  or  in  lieu  of,  the  prieviously  existing  parties 
thereto. 

8.  Married  women  and  infants  may  respectively  sue  as  plaintiflb  by 
their  next  friends,  in  the  manner  practised  in  the  Court  of  Chancery 
before  the  passing  of  the  Act ;  and  infants  may  in  like  manner  defend 
any  action  by  their  guardians  appointed  for  that  purpose.  Married 
women  may  also,  by  the  leave  of  the  Court  or  a  judge,  sue  or  defead 
without  their  husbands  and  without  a  next  friend,  on  giving  such 
security  (if  any)  for  costs  as  the  Court  or  a  judge  may  require. 

9.  Where  there  are  numerous  parties  having  the  same  interest  in  one 
action,  one  or  more  of  such  parties  may  sue  or  be  sued,  or  may  he 
authorised  by  the  Court  to  defend  in  such  action,  on  behalf  or  for  the 
benefit  of  all  parties  so  interested. 

9a.  In  any  case  in  which  the  right  of  an  heir-at-law,  or  the  next  of 
kin,  or  a  class,  shall  depend  upon  the  construction  which  the  Court  may 
put  upon  an  instrument,  and  it  shall  not  be  known  or  be  difficult  to 
ascertain  who  is,  or  are,  such  heir-at-law,  or  next  of  kin  or  class,  and  the 
Court  shall  consider  that  in  order  to  save  expense,  or  for  some  other 
reason,  it  will  be  convenient  to  have  the  question,  or  questions,  of  con- 
struction determined  before  such  heir-at-law,  next  of  kin  or  class,  shall 
have  been  ascertained  by  means  of  enquiry  or  otherwise,  the  Court  may 
appoint  some  one  or  more  person  or  persons  to  represent  such  heir- 
at-law,  next  of  kin,  or  class,  and  the  judgment  of  the  Court  in  the 
presence  of  such  person,  or  persons,  shall  be  binding  upon  the  party,  or 
parties,  or  class  so  represented. 

10.  Any  two  or  more  persons  claiming,  or  being  liable  as  co-partaerv. 
may  sue,  or  be  sued,  in  the  name  of  their  respective  firms,  if  any ;  and 
any  party  to  an  action  may  in  such  case  apply  by  summons  to  a  judge 
for  a  statement  of  the  names  of  the  persons  who  are  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner,  and  verined  on  oath,  or 
otherwise,  as  the  judge  may  direct. 

10a.  An^  person  carrying  on  business  in  the  name  of  a  firm  appa- 
rently consisting  of  more  than  one  person,  may  be  sued  in  the  name  of 
such  firm. 

11.  Subject  to  the  provisions  of  this  Act,  and  these  rules,  tbe 
provisions  as  to  parties  contained  in  section  42  of  15  &  16  Vict.,  e86, 
shall  be  in  force  as  to  actions  in  the  High  Court  of  Justice. 

[See  Griffiths*  Practice,  under  the  Judicature  Acts,  2nd  ed.,  232,  as  to 
the  provisions  of  the  above  quoted  statute.] 

12.  Subject  as  last  aforesaid,  in  all  Pr6bate  actions  the  rules  as  to 
parties  heretofore  in  use  in  the  Court  of  Probate  shall  continiie  to 
be  in  force. 

13.  No  action  shall  be  defeated  by  reason  of  the  misjoinder  of  paitiflii 
and  the  Court  may  in  every  action  deal  with  the  matter  in  controvoisy 
so  far  as  regards  the  rights  and  interests  of  the  parties  actually  befoie 
it.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and  on  such  terms  ai 
may  appear  to  the  Court  or  a  judge  to  be  just,  order  that  the  name  or 
names  of  any  partv  or  parties,  whether  as  plaintiffs  or  as  defendaati, 
improperly  joined,  be  struck  out ;  and  that  the  name  or  names  of  any 
party  or  parties,  whether  plaintiffs  or  defendants,  who  ought  to  bate 
been  joined,  or  whose  presence  before  the  Court  may  be  necessary  w 
order  to  enable  the  Court  effectually  and  completely  to  adjudicate  npoSi 
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and  settle  all  tlie  qaestions  involyed  in  the  action,  be  added.  No  penon 
shall  be  added  as  a  plaintiff  suing  without  a  next  friend,  or  as  the  next 
friend  of  a  plaintiff  under  any  disability,  without  his  own  consent 
thereto.  All  parties  whose  names  are  so  added  as  defendants,  shall  be 
•erred  with  a  summons  or  notice  in  manner  hereinafter  mentioned,  or  in 
such  manner  as  may  be  prescribed  by  any  special  order,  and  the  pro- 
ceedings as  a^nst  them  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  summons  or  notice. 

14.  Any  application  to  add,  or  strike  out,  or  substitute  a  plaintiff  or 
defendant  may  be  made  to  the  Court  or  a  judge  at  any  time  before  trial 
by  motion  or  summons,  or  at  the  trial  of  the  action  in  a  summary  manner. 

15.  Where  a  defendant  is  added,  unless  otherwise  ordered  by  the 
€k>art  or  a  judge,  the  plaintiff  shall  file  an  amended  cop^of,  and  sue  out 
a  writ  of  summons,  and  serve  such  new  defendant  with  such  writ  or 
notice  in  lieu  of  service  thereof,  in  the  same  manner  as  original  defen- 
dants are  served. 

16.  If  a  statement  of  claim  has  been  delivered  previously  to  such 
defendant  being  added,  the  same  shall,  unless  otherwise  ordered  by  the 
Court  or  a  judge,  be  amended  in  such  manner  as  the  making  such  new 
defendant  a  party  shaU  render  desirable,  and  a  copy  of  such  amended 
statement  of  chiim  shall  be  delivered  to  such  new  defendant  at  the  time 
when  he  is  served  with  the  writ  of  summons  or  notice,  or  afterwards, 
within  four  days  after  his  appearance. 

17.  Where  a  defendant  is,  or  claims  to  be,  entitled  to  contribution,  or 
indemnity,  or  any  other  remedy  or  relief  over  against  any  other  person, 
or  where  from  any  other  cause  it  appears  to  the  Court  or  a  judge  that  a 
question  in  the  action  should  be  determined  not  only  as  between  the 
plftintiff  and  defendant,  but  as  between  the  plaintiff,  defendant,  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court  or  a  jud^ 
may,  on  notice  being  given  to  such  last-mentioned  person,  make  such 
orc(er  as  may  be  proper  for  having  the  question  so  determined. 

18.  Where  a  aefendant  claims  to  be  entitled  to  contribution,  in- 
demnity, or  other  remedy,  or  relief  over  against  anv  person  not  a  party 
to  the  action,  he  may,  by  leave  of  the  Court  or  a  juage,  issue  a  notice  to 
that  effect,  stamped  with  the  seal  with  which  writs  of  summons  are 
sealed.  A  copy  of  each  notice  shall  be  tiled  with  the  proper  officer,  and 
served  on  such  person  according  to  the  rules  relating  to  the  service  of 
writs  of  summons.  The  notice  shall  state  the  nature  and  grounds  of 
the  claim,  and  shall,  unless  otherwise  ordered  b^  the  Court  or  a  judge, 
be  served  within  the  time  limited  for  delivering  his  statement  of  defence. 
Such  notice  may  be  in  the  form  or  to  the  effect  of  the  form  No.  1  in 
Appendix  (B)  hereto,  with  such  variations  as  circumstances  may  require, 
ana  therewith  shall  be  served  a  copy  of  the  statement  of  claim,  or  if  there 
be  no  statement  of  claim,  then  a  copy  of  the  writ  of  summons  in  the 
action. 

19.  When  under  rule  17  of  this  order  it  is  made  to  appear  to  the 
Ck>urt  or  a  judge  at  any  time  l)efore  or  at  the  trial  that  a  question  in  the 
action  should  be  determined,  not  only  as  between  the  plaintiff  and 
defendant,  but  as  between  the  plaintiff  and  the  defendant  and  any  other 
person,  or  between  any  or  either  of  them,  the  Court  or  a  judge,  before 
or  at  the  time  of  making  the  order  for  having  such  question  determined, 
shall  direct  such  notice  to  be  given  by  the  plaintiff  at  such  time  and  to 
such  person  and  in  such  manner  as  may  be  thought  proper,  and  if  made 
at  the  trial  the  judge  may  postpone  such  trial  as  he  may  think  fit. 

20.  If  a  person  not  a  party  to  the  action,  who  ia  served  as  mentioned 
in  rule  18,  desires  to  dispute  the  plaintiff^s  claim  in  the  action  as  against 
the  defendant  on  whose  behalf  the  notice  has  been  given,  he  must  enter 
an  appearance  in  the  action  within  eight  days  from  the  service  of  the 
notice.     In  default  of  his  so  doing,  he  shall  be  deemed  to  admit  the 
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validity  of  the  jadgment  obtained  against  such  defendant,  whetiier 
obtained  by  consent  or  otherwise.  Provided  alwajrs  that  a  peraon  to 
served  and  failing  to  appear  within  the  said  period  of  eight  days  may 
apply  to  the  Court  or  a  judge  for  leave  to  appear,  and  such  leave  may 
be  given  upon  such  terms,  if  any,  as  the  Court  or  a  judge  shall  think  fit 
21.  If  a  person  not  a  party  to  the  action  served  under  these  rales 
appears  pursuant  to  the  notice,  the  party  giving  the  notice  may  apply 
to  the  Court  or  a  judce  for  directions  as  to  the  mode  of  having  the 
question  in  the  action  determined ;  and  the  Court  or  a  jud;2:e,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear  desirable  so  to  do, 
give  the  person  so  served  liberty  to  defend  the  action  upon  such  tenns 
as  shall  seem  just,  and  may  direct  such  pleadings  to  be  delivered  or 
such  amendments  in  any  pleadiocs  to  be  made,  and  generally  may  direct 
such  proceedings  to  be  taken,  and  give  such  directions  as  to  the  Coart 
or  a  judge  shall  appear  proper  for  having  the  question  most  conveniently 
determine<l,  and  as  to  the  mode  and  extent  in  or  to  which  the  yentm  so 
served  shall  be  bound  or  made  liable  by  the  decision  of  the  qn^tioo. 


ORDER  XVII. 

JOINDER  OF  CAUSES  OF  ACTION. 

1.  Subject  to  the  following  rules  the  plaintiff  may  unite  in  the  same 
action,  and  in  the  same  statement  of  claim,  seveiul  causes  of  actioo 
but  if  it  appear  to  the  Court  or  a  judge  that  any  such  causes  of  actioir 
cannot  be  conveniently  tried  or  disposed  of  together,  the  Court  or  a  judge 
may  order  separate  trials  of  any  of  such  causes  of  action  to  be  had,  or 
may  make  such  other  order  as  may  be  necessary  or  expedient  for  the 
separate  disposal  thereof. 

2.  No  cause  of  action  shall,  unless  by  leave  of  the  Court  or  a  judge,  be 
joined  with  an  action  for  the  recovery  of  land,  except  claims  in  respect 
of  mesne  profits  or  arrears  of  rent  in  respect  of  the  premises  claime(^  or 
any  part  thereof,  and  damages  for  breach  of  any  contract  under  wkid» 
the  same  or  any  part  thereof  are  held. 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless  by 
leave  of  the  Court  or  a  judge,  be  joined  with  any  claim  by  him  in  other 
capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined  with  claiinB 
by  or  against  either  of  them  separately. 

5.  Ckims  by  or  against  an  executor  or  administrator  as  such,  may  be 
joined  with  claims  by  or  aeainst  him  personally,  provided  the  laifc 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate,  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
administrator. 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them  or 
any  of  them  separately  against  the  same  defendant. 

7.  The  last  three  prec^ng  rules  shall  be  subject  to  Rule  1  of  this 
Order,  and  to  the  nues  hereinafter  contained. 

&  Any  defendant  alleging  that  the  plaintiff  has  united  in  the  sane 
action  several  causes  of  action  which  cannot  be  conveniently  disposed  of 
in  one  action,  may  at  any  time  apply  to  the  Court  or  a  judge  for  an 
order  confining  the  action  to  such  of  the  causes  of  action  as  may  be 
conveniently  disposed  of  in  one  proceeding. 

9.  If  on  the  hearing  of  such  application  as  in  the  last  pi^ceding  mk 
mentioned,  it  shall  appear  to  the  Court  i>r  a  judge  that  the  caoset  of 
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action  are  such  as  cannot  all  be  conveniently  disposed  of  in  one  action, 
the  Court  or  a  judse  may  order  any  of  such  causes  of  action  to  be  ex- 
cluded, and  may  <urect  the  statement  of  claim  or,  if  no  statement  of 
claim  has  been  delivered,  the  copy  of  the  writ  of  summons  and  the  in- 
dorsement of  claim  on  the  writ  of  summons,  to  be  amended  accordingly, 
and  may  make  such  order  as  to  costs  as  may  be  just. 


ORDER  XVIII. 

ACTIONS    BY  AND    AGAINST    LUNATICS    AND    PERSONS    OP  UN- 
SOUND MIND. 

In  all  cases  in  which  lunatics  and  persons  of  unsound  mind,  not  so 
found  by  inquisition,  might  respectively,  before  the  passing  of  the  act, 
have  sued  as  plaintitib  or  would  nave  been  liable  to  be  sued  as  defendants 
in  any  action  or  suit,  they  mav  respectively  sue  as  plaintitiis  in  any  action 
by  their  committee  or  next  friend  in  mauner  practised  in  the  Court  of 
Chancery  before  the  passing  of  the  said  Act,  and  may  in  like  manner 
defend  any  action  by  their  committees  or  guardians  appointed  for  that 
purpose. 


ORDER  XIX. 

PLEADING  GENERALLY. 


1.  The  following  rules  of  pleading  shall  be  substituted  for  those  here- 
tofore used  in  the  High  Court  of  Chancery  and  in  the  Courts  of  Common 
Law,  Admiralty  and  Probate. 

2.  Unless  the  defendant  in  an  action  at  the  time  of  his  appearance 
ahall  state  that  he  does  not  require  the  delivery  of  a  statement  of  com- 

glaint,  the  plaintiff  shall,  within  such  time  and  iu  such  manner  as 
ereinbefore  prescribed,  deliver  to  the  defendant  after  his  appearance  a 
atatement  of  his  complaint  and  of  the  relief  or  remedy  to  which  he 
claims  to  be  entitled.  The  defendant  shall,  within  such  time  and  in 
auch  manner  as  hereinafter  prescribed,  deliver  to  the  plaintiff  a  state- 
ment of  his  defence,  set-off,  or  coimter-claim  (if  any) ;  and  the  plaintiff 
shall,  in  like  manner,  deliver  a  statement  of  his  reply  (if  any)  to  such 
defence,  set-off  or  counter-claim.  8uch  statement  shall  be  as  brief  as 
the  nature  of  the  cose  wiU  admit,  and  the  Court,  in  adjusting  the  costs 
of  the  action,  shall  enquire  at  the  instance  of  any  party  into  any  imne- 
cessary  prolixity,  and  order  the  costs  occasioned  by  such  prolixity  to  be 
borne  by  the  party  chargeable  with  the  same. 

3.  A  defendant  in  an  action  may  set-off  or  set  up  by  way  of  counter* 
claim  any  right  or  claim,  whether  such  set-off  or  couuter*claim  sound  in 
damages  do  not,  and  such  set-off  or  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  cross-action,  so  as  to  enable  the  Court 
to  pronouce  a  tinal  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross-claim.  But  the  Court  or  a  judge  may,  on  the  applica- 
tion of  the  plaintiff  before  trial,  if  in  the  opinion  of  the  Court  or  judge 
such  set-off  or  counter-claim  cannot  be  conveniently  disposed  of  in  the 
pending  action  or  ought  not  to  be  allowed,  refuse  permission  to  the 
defendant  to  avail  himself  thereof. 
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4.  Every  pleading  shall  cootaio,  afl  concisely  as  may  be,  a  Btatemenfc 
of  the  material  facts  on  which  the  party  pleading  relies,  bnt  not  the 
evidence  by  which  they  are  to  be  proved,  such  statements  being  divided 
into  paragraphs  numbered  consecutively,  and  each  paragraph  contaiiUBg 
as  nearly  as  may  be  a  separate  allegation.  Dates,  sums  and  numbert 
shall  be  expressed  in  figures  and  not  in  words.  Signature  of  oonosd 
shall  not  be  necessary.  Forms  similar  to  those  in  Appendix  (C)  hereto 
may  be  used. 

5  (as  amended  by  5a,  made  June,  1876).  Every  pleading  which  shall 
contain  less  than  ten  folios  of  seventy -two  words  eadi  (every  figure  bong 
counted  as  one  word)  may  be  either  printed  or  written,  or  parUy  piinted 
and  partly  written,  and  every  other  pleading,  not  being  a  petition  or 
summons,  shall  be  printed. 

6.  Every  pleading  or  other  document  required  to  be  delivered  to  a 
party  or  between  p^ies,  shall  be  delivered  in  the  manner  now  in  use 
to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or  to  the  party 
if  he  does  not  appear  by  a  solicitor,  but  if  no  ax)pearance  has  been 
entered  for  any  party  then  such  pleading  or  document  shall  be  delivered 
by  being  filed  with  the  propef  officer.  * 

7.  Every  pleadios  in  an  action  shall  be  delivered  between  parties, 
and  shall  oe  markea  on  the  face  with  the  date  of  the  day  on  which  it  is 
delivered,  and  with  the  reference  to  the  letter  and  number  of  the  actiim 
the  division  to  which,  and  the  judee  (if  any)  to  whom  the  action  is 
assigned,  the  title  of  the  action,  the  description  of  the  pleading  and  the 
name  and  place  of  business  of  the  solicitor  and  agent  (if  any)  delivering 
the  same,  or  the  name  and  address  of  the  party  delivering  the  same,  u 
he  does  not  act  by  a  solicitor. 

8.  Every  statement  of  claim  shall  state  specifically  the  relief  which 
the  plaintiff  claims,  either  simply  or  in  the  alternative,  and  may  also 
ask  for  general  relief.  And  the  same  rule  shall  apply  to  any  counts* 
claim  made,  or  relief  claimed,  by  the  defendant  m  his  statement  of 
defence.  If  the  plaintiff^s  claim  be  for  discovery  only,  the  statement  of 
claim  shall  show  it. 

9.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  cUims 
or  causes  of  complaint  founded  on  separate  and  distinct  facts,  they  shall 
be  stated,  so  far  as  may  be,  separately  and  distinctly.  And  the  same 
rule  shall  apply  where  the  defendant  relies  upon  sevenJ  distinct  grounds 
of  defence,  set-off,  or  counter-claim,  founded  upon  separate  and  distinct 
facts. 

10.  Where  any  defendant  seeks  to  rely  upon  any  facts  as  su|mortiog 
a  right  of  set-off  or  counter-claim,  he  shall,  in  his  statement  of  defenoe, 
state  specifically  that  he  does  so  by  way  of  set-off  or  counter-claim. 

11.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to 
claim  as  executor  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  at 
in  any  representative  or  other  alleged  capacity,  or  the  alleged  constitn- 
tion  of  any  partnership  firm,  he  shall  deny  the  same  spediieaUy. 

12.  (Relates  to  Probate  Suits.) 

13.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

14.  No  new  assignment  shall  hereafter  be  necessary  or  used.  Bat 
everything  which  has  heretofore  been  alleged  by  way  of  new  assignmeiit 
may  hereaiter  be  introduced  by  amendment  of  the  statement  of^axm. 

15.  No  defendant  in  an  action  for  the  recovery  of  land,  who  is  in 
possession  by  himself  or  his  tenant,  need  plead  his  title  unless  his 
aefence  depends  on  an  equitable  estate  or  right,  or  he  claims  relief 
upon  any  equitable  ground  against  any  right  or  title  asserted  by  the 
plaintiff. 

16.  Nothing  in  these  rules  contained  shall  affect  the  right  of  any  de- 
fendant to  plead  "  not  guilty  by  statute.'*  And  every  defenoe  of  not 
guilty  by  statute  "  shall  have  the  same  effect  as  a  plea  of  '*  not  gaflty  by 
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statute  "  has  heretofore  had.     But  if  the  defendant  so  plead  he  shall  not 
plead  any  other  defence  without  the  leave  of  the  Court  or  a  judge. 

17.  Every  allegation  of  fact  in  any  pleading  in  an  action  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary  implica- 
tion,  or  stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party, 
shall  be  taken  to  be  admitted,  except  as  agaiust  an  infant,  lunatic,  or 
person  of  unsound  mind  not  so  found  by  inquisition. 

18.  Each  party  in  any  pleading,  not  being  a  petition  or  summons, 
must  allege  fdl  such  facts  not  appearing  in  the  previous  pleadings  as  he 
means  to  rely  on,  and  must  raise  all  such  grounds  of  defence  or  reply  as 
the  case  may  be,  as  if  not  raised  on  the  pleadings  would  be  likely  to 
take  the  opposite  party  by  surprise,  or  would  raise  new  issues  of  fact 
not  arising  out  of  the  pleadings,  as,  for  instance,  fraud,  or  that  any 
olaim  has  been  barred  by  the  Statute  of  Limitations,  or  has  been  released. 

19.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by 
way  of  amendment,  raise  any  new  ground  of  claim,  or  contain  any 
all^pition  of  fact  inconsistent  with  the  previous  pleadings  of  the  party 
pldMLing  the  same. 

20.  It  shall  not  be  sufficient  for  a  defendant  in  his  defence  to  deny 
^nerally  the  facts  alleged  by  the  statement  of  claim,  or  for  a  plaintiff 
in  his  reply  to  deny  generally  the  facts  alleged  in  a  defence  by  way  of 
counter-claim,  but  each  party  must  deal  specifically  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  truth. 

21.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his  reply  may 
join  issue  upon  the  defence,  and  each  party  in  his  pleading,  if  any,  sub- 
sequent to  reply,  may  join  issue  on  the  previous  pleading.  Such  joinder 
of  issue  shall  operate  as  a  denial  of  every  material  allegation  of  fact  in 
the  pleading  upon  which  issue  is  joined,  but  it  may  except  any  facts 
which  the  party  may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitt^ 

22.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the 

erevious  pleading  of  the  opposite  party,  he  must  not  do  so  evasively, 
nt  answer  the  point  of  substance.  Thus,  if  it  be  alleged  that  he 
received  a  certain  sum  of  money  it  shall  not  be  sufficient  to  deny  that 
he  received  that  particular  amount,  but  he  must  deny  that  he  received 
that  sum  or  any  part  thereof,  or  else  set  out  how  much  he  received. 
And  so  when  a  matter  of  fact  is  alleged  with  divers  circumstances,  it 
shall  not  be  sufficient  to  deny  it  as  alleged  along  with  those  circum- 
stances, but  a  fair  and  substantial  answer  must  be  given. 

23.  When  a  contract  is  alleged  in  any  pleading,  a  bare  denial  of  the 
contract  by  the  opposite  party  shall  be  construed  only  as  a  denial  of  the 
making  of  the  contract  in  fact,  and  not  of  its  legality  or  its  sufficiency 
in  law,  whether  with  reference  to  the  Statute  of  Frauds,  or  otherwise. 

24.  Wherever  the  contents  of  any  document  are  material  it  shall  be 
sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as  possible, 
without  setting  out  the  whole  or  any  part  thereof  unless  tiie  precise 
words  of  the  document  or  any  part  thereof  are  material. 

25.  Whenever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be 
sufficient  to  allege  the  same  as  a  fact  without  setting  out  the  circum- 
stances from  which  the  same  is  to  be  inferred. 

26.  Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact, 
matter  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice  be  material. 

27.  Wherever  any  contract  or  any  relation  between  any  persons  does 
not  arise  from  any  express  agreemeiit,  but  is  to  be  implied  from  a  series 
of  letters  or  conversanons,  or  otherwise  from  a  number  of  circumstances, 
it  shall  be  sufficient  to  allege  such  contract  or  relation  as  a  fact,  and  to 
refer  generally  to  such  letters,  conversations  or  circumstances,  without 


664  APPENDIX. 

setting  tbem  out  in  detail.  And  if  in  snch  case  the  peraoD  so  pleading 
desires  to  rely  in  the  alternative  upon  more  contracts  or  relations  than 
one  as  to  be  implied  from  such  circumstances,  he  may  state  the  same  in 
the  alternative. 

28.  Neither  party  need  in  any  pleading  allege  any  matters  of  fact 
-which  the  law  presumes  in  his  favour  or  as  to  which  the  burden  ol 
proof  lies  upon  tne  other  side,  unless  the  same  has  first  been  specifically 
denied;  r.g.^  consideration  for  a  biU  of  exchange  where  the  plaintin 
sues  only  on  the  bill,  and  not  for  the  consideration,  as  a  substantial 
ground  of  claim. 

29.  Where  an  action  proceeds  in  a  District  Begistry  all  pleading  and 
other  documents  required  to  be  filed,  shall  be  filed  in  the  District 
Registry. 

30.  In  actions  for  damage  by  collision  between  vessels,  unless  the 
Court  or  a  judge  shall  otherwise  order,  each  solicitor  shall,  before  any 
pleading  is  delivered,  file  with  the  proper  officer  a  dc/cument  to  hs 
called  a  preliminary  act,  which  shall  be  sealed  up  and  shall  not  be 
opened  until  ordered  by  the  Court  or  a  judge,  and  which  shall  contain 
a  statement  of  the  following  particulars  : — 

(a. )  The  names  of  the  vessels  which  came  into  collision,  and  the  names 
of  their  masters. 

{b. )  The  time  of  the  collision. 

(c.)  The  place  of  the  collision. 

{d. )  The  direction  of  the  wind. 

(f.)  The  state  of  the  weather. 

(/. )  The  state  and  force  of  the  tide. 

(</.)  The  course  and  speed  of  the  vessel  when  the  other  was  first  seen. 

(h. )  The  lights,  if  any,  carried  by  her. 

(i. )  The  distance  and  bearing  of  the  other  vessel  when  first  seen. 

{k. )  The  lights,  if  any,  of  the  other  vessel,  which  were  first  seen. 

(/.)  Whether  any  lights  of  the  other  vessel,  other  than  those  fint 
seen,  came  into  view  before  the  collision. 

(7/1.)  What  measures  were  taken,  and  when,  to  avoid  the  collision. 

(n.)  The  parts  of  each  vessel  which  first  came  into  contact. 

If  both  solicitors  consent,  the  Court  or  a  judge  may  order  the  pre- 
liminary acts  to  ])e  opened,  and  the  evidence  to  be  taken  thereon  with- 
out its  being  necessary  to  deliver  any  pleadings. 


ORDER  XX. 

PLEADING  MATTER  ARISING   PENDING   THE  ACTION. 

1.  Any  ground  of  defence  which  has  arisen  after  action  brought,  but 
before  the  defendant  has  delivered  his  statement  of  defence,  and  before 
the  time  limited  for  his  doing  so  has  expired,  may  be  pleaded  by  the 
defendant  in  his  statement  of  defence  either  alone  or  together  with 
other  grounds  of  defence.  And  if  after  a  statement  of  defence  has  been 
delivered  any  cround  of  defence  arises  to  anv  set-oif  or  counter-claim 
alleged  therein  by  the  defendant,  it  may  l>e  pleaded  by  the  plaintiff  in 
his  reply  either  alone  or  together  with  any  otner  ground  of  reply. 

2.  Where  any  ground  of  defence  arises  after  the  defendant  has  de- 
livered a  statement  of  defence,  or  after  the  time  limited  for  his  doing  so 
has  expired,  the  defendant  may,  and  where  any  ground  of  defence  to  any 
set-off  or  counter-claim  arises  after  reply,  or  after  the  time  limited  for 
delivering  a  reply  has  expired,  the  plaintiff  may  within  eight  days  after 
such  ground  of  defence  has  arisen,  and  by  leave  of  a  Court  or  a  judge 
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deliver  a  further  defence  or  farther  reply,  as  the  case  may  be,  settiog 
lorth  the  same. 

3.  Whenever  any  defendant  in  his  statement  of  defence,  or  any  further 
statement  of  defence  as  in  the  last  rule  mentioned  alleges  any  ground  of 
defence  which  has  arisen  after  the  commencement  of  the  action,  the 
plaintifif  may  deliver  a  confession  of  such  defence,  which  confession  may 
be  in  the  form  No.  2  in  Appendix  (B)  hereto,  with  such  variations  as 
circumstances  may  require,  and  he  may  thereupon  sign  judgment  for 
his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless  the  Court 
or  judge  shall  either  before  or  after  the  delivery  of  such  confession 
•otherwise  order. 


ORDER  XXL 

STATEMENT  OF  CLAIM. 

1.  Subject  to  Rule  2  and  3  of  this  Order,  the  delivery  of  statements  of 
claim  shall  be  regidated  as  follows  : — 

(a.)  If  the  defendant  shall  not  state  that  he  does  not  require  the 
delivery  of  a  statement  of  claim,  the  plaintiff  shall,  unless  otherwise 
ordered  by  the  Court  or  a  judge,  deliver  it  within  six  weeks  from  the 
time  of  the  defendant's  entering  his  appearance. 

{b. )  The  plaintiff  may,  if  he  think  lit,  at  any  time  after  the  issue  of 
the  writ  of  summon  s,  deliver  a  statement  of  claim,  with  the  writ  of 
summons  or  notice,  in  lieu  of  writ  of  summons,  or  at  aoy  time  after- 
wards either  before  or  after  appearance,  and  although  the  defendant 
may  have  appeared  and  stated  that  he  docs  not  require  the  delivery  of 
^  statement  of  claim  :  provided  that  in  no  case  where  a  defendant  has 
appeared  shall  a  statement  be  delivered  more  than  six  weeks  after 
appearance  has  been  entered,  unless  otherwise  ordered  by  the  Court  or 
ii  judge. 

(c.)  Where  a  plaintiff  delivers  a  statement  of  claim  without  being 
required  to  do  so,  the  Court  or  a  judge  may  make  such  order  as  to  the 
costs  occasioned  thereby  as  shall  seem  just,  if  it  appears  that  the 
•delivery  of  a  statement  of  claim  was  unnecessary  or  improper. 

2.  In  probate  actions  the  plaintiff  shall,  unless  otherwise  ordered  by 
the  Court  or  a  judge,  deliver  his  statement  of  claim  within  six  weeks 
from  the  entry  of  appearance  by  the  defendant,  or  from  the  time  limited 
for  his  appearance,  in  case  he  has  made  default ;  but  where  the  defend- 
ant has  appeared,  the  plaintiff  shall  not  be  compelled  to  deliver  it  until 
the  expiration  of  eight  days  after  the  defendant  has  filed  his  affidavit 
as  to  scripts. 

3.  In  Admiraly  actions  in  rem  the  plaintiff  shall,  within  twelve  days 
from  the  appearance  of  the  defendant,  deliver  his  statement  of  claim. 

4.  Where  the  writ  is  specially  indorsed,  and  the  defendant  has  not 
•dispensed  with  a  statement  of  claim,  it  shall  be  sufficient  for  the  plain- 
tiff to  deliver  as  his  statement  of  claim  a  notice  to  the  effect  that  his 
claim  is  that  which  appears  by  the  indorsement  upon  the  writ,  unless 
the  Court  or  a  judge  shall  order  him  to  deliver  a  further  statement. 
Such  notice  may  be  either  written  or  printed,  or  partly  written  and  partly 
printed,  and  may  be  in  the  form  No.  3  in  Appendix  (B)  hereto,  and 
shall  be  marked  on  the  face  in  the  same  manner  as  is  required  in  the 
case  of  an  ordinary  statement  of  claim.  And  when  the  plaintiff  is 
ordered  to  deliver  such  further  statement,  it  shall  be  delivered  within 
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such  time  as  by  such  orders  shall  be  directed,  and  if  no  order  shall  be 
directed  and  if  no  time  be  so  limited,  then  within  the  time  prescribed 
by  Kule  1  of  this  Order. 


ORDER  XXIT. 

DEFENCE. 


1.  Where  a  statement  of  claim  is  delivered  to  a  defendant,  he  shall 
deliver  his  defence  within  eicht  days  from  the  delivery  of  the  statement 
of  claim,  or  from  the  time  umitea  for  appearance  whichever  shall  be 
last,  unless  such  time  is  extended  by  the  Court  or  a  judge. 

2.  A  defendant  who  has  appeared  in  an  action  and  stated  that  he 
does  not  require  the  delivery  of  a  statement  of  claim,  and  to  whom  a 
statement  of  claim  is  not  delivered,  may  deliver  a  defence  at  any  time 
witliin  eight  days  after  his  appearance,  unless  such  time  is  extended  by 
the  Court  or  a  judge. 

3.  Where  leave  has  been  given  to  a  defendant  to  defend  under 
Order  14,  Eulc  1,  he  shall  deliver  his  defence,  if  any,  within  such  time 
as  shall  be  limited  by  the  order  giving  him  leave  to  defend ;  or  if  no 
time  is  thereby  limited,  then  within  eight  days  after  the  order. 

4.  Where  the  Court  or  judge  shall  be  of  opinion  that  any  allegations 
of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  been  ad- 
mitted, the  Court  may  make  such  order  as  shall  be  just,  with  respect  to 
any  extra  cost  occasioned  bv  their  having  been  denied  or  not  admitted. 

5.  Where  a  defendant  by  his  defence  sets  up  any  counter-claim, 
which  raises  questions  between  himself  and  the  plaintiff,  alons  with 
any  other  person  or  persons,  he  shall  add  to  the  title  of  his  d^ence  a 
further  title,  similar  to  the  title  in  a  statement  of  complaint,  setting 
forth  the  names  of  all  the  persons  who,  if  such  counter-claim  were  to 
be  enforced  by  cross  action,  would  be  defendants  to  such  cross  action, 
and  shall  deliver  his  defence  to  such  of  them  as  are  parties  to  the 
action,  within  the  period  'vt'ithin  which  he  is  required  to  deliver  it  to  the 
plaintiff. 

6.  Where  any  such  person  as  in  the  last  preceding  rule  mentioned  is 
not  a  party  to  the  action,  he  shall  be  summoned  to  appear,  by  beio2 
served  witli  a  copy  of  the  defence,  and  such  service  shall  be  regulated 
by  the  same  rules  as  are  hereinbefore  contained  with  respect  to  the 
service  of  a  writ  of  summons,  and  every  defence  so  served  shall  be 
indorsed  in  form  4,  in  Appendix  (B)  hereto,  or  to  the  like  effect. 

7.  Any  person  not  a  defendant  to  the  action  who  is  served  with  a 
defence  and  counter-claim  as  aforesaid,  must  appear  thereto  as  if  he  had 
been  served  with  a  writ  of  summons  to  appear  in  an  action. 

8.  Any  person  named  in  a  defence  as  a  party  to  a  counter-claim 
thereby  made,  may  deliver  a  reply  within  the  time  within  which  he 
might  deliver  a  defence  if  it  were  a  statement  of  claim. 

9.  Where  a  defendant  by  his  statement  of  defence  sets  up  a  counter- 
claim, if  the  plaintiff  or  any  other  person  named  in  manner  aforesaid  as 
party^to  such  counter-claim  contenos  that  the  claim  thereby  raised  ought 
not  to  be  disposed  of  by  the  way  of  counter-claim,  but  in  an  independent 
action,  he  may  at  any  time  before  reply  apply  to  the  Court  or  a  judge 
for  an  order  that  such  counter-claim  may  be  excluded,  and  the  Court  or 
a  judge  may  on  the  hearing  of  such  application  make  such  order  as  shall 
be  just. 

10.  Where  in  any  action  a  set-off  or  counter-claim  is  established  as  a 
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defence  gainst  the  plaintifiTs  daim,  the  Court  may,  if  the  balance  is  in 
favour  of  the  defendant,  give  judgment  for  the  defendant  for  such 
balance,  or  may  otherwise  adjudge  to  the  defendant  such  relief  as  he 
may  be  entitled  to  upon  the  merits  of  the  case. 

11.  In  Probate  Actions  the  party  opposing  a  will  may,  with  his  defence, 
give  notice  to  the  party  setting  up  the  will  that  he  merely  insists  on  the 
will  beine  proved  in  solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the  will,  and  he  shall  there- 
upon be  at  liberty  to  do  so,  and  shall  oe  subject  to  the  same  liabilities  in 
respect  of  costs  as  he  would  have  been  under  similar  circumstances 
according  to  the  practice  of  the  Court  of  Probate. 


ORDER  XXIV. 

REPLY  AND  SUBSEQUENT  PLEADINGS. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within  three  weeks  after 
the  defence,  or  the  last  of  the  defences,  shall  have  been  delivered,  unless 
the  time  shall  be  extended  by  the  Court  or  a  judge. 

2.  1^0  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  shall 
be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then  upon  such 
terms  as  the  Court  or  judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  rule,  every  pleading  subsequent  to 
reply  shall  be  delivered  within  four  days  after  the  delivery  of  the  pre- 
vious pleading,  unless  the  time  shall  be  extended  by  the  Court  or  a 
judge. 


ORDER  XXV. 

CLOSE  OF  PLEADINGS. 


As  soon  as  either  party  has  joined  issue  upon  any  pleading  of  the 
opposite  party  simply  without  adding  any  further  or  other  pleading 
tnereto,  the  pleadings  as  between  such  parties  shall  be  deemecl  to  be 
closed. 


ORDER  XXVI. 

ISSUES. 


Where  in  any  action  it  appears  to  a  judge  that  the  statement  of  claim 
or  defence  or  reply  does  not  sufficiently  define  the  issues  of  fact  in  dis- 
pute between  the  parties,  he  may  direct  the  parties  to  prepare  issues, 
and  such  issues  shall,  if  the  parties  differ,  be  settled  by  the  judge. 
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ORDER  XXVII. 

AMENDMENT  OF  PLEADINGS. 

1.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceediDgs,  allow 
either  party  to  alter  hia  statement  of  claim  or  defence  or  reply,  or  may 
order  to  be  struck  out  or  amended  any  matter  in  such  statements  respec- 
tively which  may  be  scandalous,  or  which  may  tend  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  the  action,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of  determining  the 
real  questions  or  question  in  controversy  between  the  parties. 

2.  The  plaintiff  may  without  any  leave  amend  his  statement  of  claim 
once  at  any  time  before  the  expiration  of  the  time  limited  for  reply, 
and  before  replying,  or,  where  no  defence  is  delivered,  at  any  time  before 
the  expiration  of  four  weeks  from  the  appearance  of  the  defendant  who 
shall  have  last  appeared. 

'S.  A  defendant  who  has  set  up  in  his  defence  any  set-off  or  counter- 
claim may,  without  any  leave,  amend  such  set-off  or  counter-claim  at 
any  time  before  the  expiration  of  the  time  allowed  him  for  pleading  to 
the  reply,  and  before  pleading  thereto,  or  in  case  there  be  no  reply,  ^co 
at  any  time  l^efore  the  expiration  of  twenty-eight  days  from  the  nling  of 
his  defence. 

4.  Where  any  party  has  amended  his  pleading  under  either  of  the  last 
two  preceding  Rules,  the  opposite  party  may,  within  eight  days  after 
the  delivery  to  him  of  the  amended  pleading,  apply  to  the  Court  or  a 
judge  to  disallow  the  amendment,  or  any  part  thereof,  and  the  Court  or 
judge  may,  if  satisfied  that  the  justice  of  the  case  requires  it,  disallow 
the  same,  or  allow  it  subject  to  such  terms  as  to  costs  or  otherwise  as 
may  seem  just. 

5.  Where  any  party  has  amended  his  pleading  under  Rule  2  or  3  of 
this  Order,  the  other  party  may  apply  to  the  Court  or  a  judge  for  leave 
to  plead  or  amend  his  former  pleading  within  such  time  and  upon  such 
terma  as  may  seem  just. 

6.  In  all  cases  not  provided  for  by  the  preceding  Rules  of  tliis  Order, 
application  for  leave  to  amend  any  pleading  may  be  made  by  either 
l>arty  to  the  Court  or  a  judee  in  chambers,  or  to  the  judge  at  the  trial  of 
the  action,  and  such  amendment  may  be  allowed  upon  such  terms  as  to 
costs  or  otherwise  as  may  seem  just. 

7.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  a  pleading 
delivered  by  him  does  not  amend  the  same  within  the  time  limited  for 
that  purpose  by  the  order,  or  if  no  time  is  thereby  limited,  then  within 
fourteen  days  from  the  date  of  the  order,  such  order  to  amend  shall,  on 
the  expiration  of  such  limited  time  as  aforesaid,  or  of  such  fourteen  days, 
as  the  cose  may  be,  become  i])So  facto  void,  unless  the  time  is  extended 
by  the  Court  or  a  judge. 

8.  A  pleading  may  be  amended  by  written  alterations  in  the  pleadings 
which  has  l)een  delivered,  and  by  additions  on  paper  to  be  interleaved 
therewith  if  necessary,  unless  the  amendments  require  the  insertion  of 
more  than  144  words  in  any  one  place,  or  are  so  numerous  or  of  such  a 
nature,  that  the  making  them  m  writing  would  render  the  pleading 
difficult  or  inconvenient  to  read,  in  either  of  which  cases  the  amendment 
must  be  made  by  delivering  a  print  of  the  pleading  as  amended. 

9.  Whenever  any  pleading  is  amended,  such  pleading  when  amended 
shall  be  marked  with  the  date  of  the  order,  if  any,  under  which  the  same 
is  so  amended,  and  on  the  day  on  which  such  amendment  is  made,  in 
manner  following,  viz.  :  "Amended  day  of  .*' 

10  Whenever  a  pleading  is  amended,  such  amended  pleading  shall  be 
delivered  to  the  opposite  paiiy  within  the  time  allowed  for  amending 
the  same. 
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11.  The  Court  or  a  judge  may,  at  any  sta^  of  the  proceedines,  allow 
the  plaintiff  to  amend  the  writ  of  summons  in  such  manner,  and  in  such 
terms,  as  may  seem  just. 


ORDER  XXYIII. 

DEMURRER. 


1.  Any  party  may  demur  to  any  pleading  of  the  opposite  party,  or  to 
any  part  of  a  pleading  setting  up  a  distinct  cause  of  action,  ground  of 
defence,  set  off,  counter-claim,  reply,  or  as  the  case  may  be,  ou  the 
ground  that  the  facts  alleged  therem  do  not  show  any  cause  of  action  or 
ground  of  defence  to  a  claim  or  any  part  thereof,  or  set  off  or  counter- 
claim, or  reply,  or  as  the  case  may  oe,  to  which  effect  can  be  given  by 
tibe  Court  as  against  the  party  demurring. 

2.  A  demurrer  shall  state  specifically  whether  it  is  to  the  whole  or  to 
a  part,  and  if  so,  to  what  part  of  the  pleading  of  the  opposite  party.  It 
shall  state  some  ground  in  law  for  the  demurrer,  but  the  party  demurring 
shall  not,  on  the  argument  of  the  demurrer,  be  limited  to  the  ground  so 
stated.  A  demurrer  may  be,  in  the  form  28  on  Appendix  (C)  hereto. 
If  there  is  no  ground,  or  only  a  frivolous  ground  of  demurrer  stated,  the 
Court  or  a  judge  may  set  aside  such  demurrer  with  costs. 

3.  A  demurrer  shall  be  delivered  in  the  same  manner  and  within  the 
same  time  as  any  other  pleading  in  the  action. 

4.  A  defendant  desiring  to  demur  to  part  of  a  statement  of  claim,  and 
to  put  in  a  defence  to  the  other  part,  snail  combine  such  demurrer  and 
detence  in  one  pleading.  And  so  in  every  case  where  a  party  entitled  to 
put  in  a  further  pleading  desires  to  demur  to  part  of  the  last  pleading  of 
the  opposite  party,  he  shall  combine  such  demurrer  or  other  pleading. 

5.  It  the  party  demurring  desires  to  be  at  liberty  to  plead  as  weu  as 
to  demur  to  the  matter  demurred  to,  he  mav,  before  demurring,  apply 
to  the  Court  or  a  judge  for  an  order  giving  him  leave  to  do  so  ;  and  the 
Court  or  judge,  if  satisfied  that  there  is  reasonable  ground  for  the  de- 
murrer, may  make  an  order  accordingly,  or  may  reserve  leave  to  him 
to  plead  after  the  demurrer  is  overruled,  or  may  make  such  other  order 
ana  upon  such  terms  as  may  be  just. 

6.  When  a  demurrer  either  to  the  whole  or  part  of  a  pleading  is 
delivered,  either  party  may  enter  the  demurrer  for  argument  imme- 
diately, and  the  party  so  entering  such  demurrer  shall  on  the  same  day 
give  notice  thereof  to  the  other  party.  If  the  demurrer  shall  not  be 
entered  and  notice  thereof  given  within  ten  days  after  delivery,  and  if 
the  party  whose  pleading  is  demurred  to  does  not  within  such  time  serve 
an  order  for  leave  to  amend,  the  demurrer  shall  be  held  sufficient  for  the 
same  purposes  and  with  the  same  result  as  to  costs  as  if  it  had  been 
allowed  on  argument. 

7.  While  a  demurrer  to  the  whole  or  any  part  of  a  pleading  is  pending, 
such  pleading  shall  not  be  amended  unless  by  order  of  the  Court  or  a 
judge  ;  and  no  such  order  shall  be  made  except  on  payment  of  the  costs 
of  the  demurrer. 

8.  Where  a  demurrer  to  the  whole  or  any  part  of  a  pleading  is  allowed 
upon  argument,  the  party  whose  pleading  is  demurred  to  shall,  unless 
the  Court  otherwise  order,  pay  to  the  demurring  party  the  costs  of  the 
demurrer. 

9.  If  a  demurrer  to  the  whole  of  a  statement  of  claim  be  allowed,  the 
plaintiff^  subject  to  the  power  of  the  Court  to  allow  the  statement  of 
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claim  to  be  amended,  shall  pay  to  the  demnniDg  defendant  the  ooaU  of 
the  action,  unless  the  Court  snail  otherwise  order. 

10.  Where  a  demurrer  to  any  pleading  or  part  of  a  pleading  is  allowed 
in  any  case  not  falling  within  the  last  preceding  rule,  then  (subject  to 
the  power  of  the  Court  to  allow  an  amendment)  the  matter  demurred  to 
shall  as  between  the  parties  to  the  demurrer  be  deemed  to  be  struck  out 
of  the  pleadings,  and  the  rights  of  the  parties  shall  be  the  same  as  if  it 
had  not  been  pleaded. 

11.  Where  a  demurrer  is  overruled,  the  demurring  party  shall  pay  to 
the  opposite  party  the  costs  occasioned  by  the  demurrer,  unless  the  Court 
shall  otherwise  direct. 

12.  Where  a  demurrer  is  overruled,  the  Court  may  make  such  order 
and  upon  such  terms  as  to  the  Court  shall  seem  right  for  allowing  the 
demurring  party  to  raise  by  pleading  any  case  he  may  be  desirous  to  set 
up  in  opposition  to  the  matter  demurred  to. 


INDEX. 


ABATEMENT, 

pleas  in,  abolished.     See  Pleadings. 

ACCEPTANCE, 

nnder  17th  section  of  Statute  of  Frauds.    See  Sale  of  Goods. 

ACCEPTOR.    See  Bills  of  Exchange. 

ACCIDENT.     See  Neolioexce. 

not  necessarily  evidence  of  negligence,  461 

ACCOMMODATION  BILL.    See  Bills  of  Exchange. 

ACCORD  AND  SATISFACTION,  105 
what  constitutes,  ib. 

accord  without  satisfaction  or  satisfaction  without  accord  no  defence,  ib, 
payment  of  a  smaller  sum  no  satisfaction  for  larger  amoont,  ib. 
aliter  where  greater  amount  unliquidated,  ib. 
acceptance  o^  by  one  joint  creditor  binds  others,  ih, 
an  answer  to  action  for  libel.     See  Defamation. 
Forms — 
statement  of  defence  of  to  action  for  negligence,  105,  106 
reply  to  preceding  defence  alleging  fraud  and  misrepresentation,  106 
statement  of  defence  of,  to  action  for  malicious  prosecution,  431 
statemejii  of  defence  of,  to  action  for  breach  of  warranty,  642 

ACCOUNT  STATED, 

need  not  be  in  writing,  107 
when  items  may  be  re-opened,  ib. 
mistake,  ib. 
miscalculation,  ib. 
Forms — 
statement  of  claim  on,  ib. 
statevuiU  of  claim  on^  (facts  diflferent),  107,  108 
dMm  on  cuxmint  stated  in  the  alternative,  114 
otiur  alternative  claims  on  an  account  stated,  384,  452 

ACTION, 

local,  now  abolished.     See  Venue. 

statement  of  form  of,  unnecessary.     See  Pleading. 

combining  causes  of,  in  statement  of  claim.     See  Pleading. 

ADMININISTRATORS.    See  Executor. 

AGENTS.     See  Commission. 

where  no  time  of  engagement  agreed  on  principal  may  revoke  authority,  108 
unless  agent  has  autnority  coupled  with  interest,  ib. 
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AGEWTS— continued. 

bound  to  exercise  reasonable  amount  of  care  and  skill,  108 

mercantile,  have  implied  authority  to  sell  at  such  times,  places,  and  prices 

as  they  think  advantageous,  ib, 
not  generally  liable  for  price  of  goods  sold  on  credit,  109 
aXiteTf  if  del  credere  agents,  ib. 
Forms.     See  fornix  under  Commission. 
staUnunU  of  claim  in  action  against  agent  for  selling  on  credit  contrary  to 

instructions,  and  for  selling  at  lower  price  than  directed,  108 — 110 
statement  of  defence  and  counterclaim  to  preceding  claim,  110 — 112 
reply  f  112 
rejoinder,  ib, 
statement  of  claiin,  in  action  against  agent  for  not  accounting  or  paying 

for  goods  consigned  to  him  for  sale,  alleging  alternatively  a  del  credere 

liability,  112,  113. 
statement  of  claim  in  action  by  agent  for  losses  on  sales  and  re-sales  for 

defendant,  113,  114. 

AGISTMENT, 

Duty  and  liability  of  an  agister  of  cattle,  114 
Forms — 
statement  of  claim  for  loss  of  cattle  through  negligence  and  misconduct  of 

agister,  114 — 116 
statement  of  defence  to  preceding  claim,  116 — 118 
reply,  118,  119 

AGREEMENT, 

as  to  mode  of  setting  out  in  pleading.     See  Pleading. 

ALTERATION, 

effect  of,  on  a  contract,  119. 
instances  of  alterations  which  vitiate,  ib. 
when  made  by  a  stranger,  ib. 
effect  of,  when  made  by  mutual  consent,  ib. 
Forms — 

stateinent  of  defence  of,  to  action  on  deed  or  written  contract,  ib, 
statement  of  defence  of,  to  action  on  promissory  note,  184 

ALTERNATIVE  PLEADINGS.     Set  Pleadings. 

AMENDMENT.     Sec  Parties,  Pleadings. 

ANCIENT  LIGHTS.    See  Easements. 

ANIMAI5.    See  Ferocious  Animals. 

ANNUITY.     See  Bond. 

APOLOGY.     Sec  Defamation.     **  Defence  under  Lord  Campbell's  Act. 
APOTHECARIES.    Sec  Medical  Practitioners. 

APPRAISEMENT.     See  Distress. 

APPRENTICE, 

what  constitutes  the  contract  of  apprenticeship,  120 

must  be  in  writing,  ib. 

not  bound  after  21,  ib. 

covenants  by  master  and  bondsman  independent,  ib. 

master  bound  to  maintain  apprentice  though  ill,  120,  121 

master  may  moderately  chastise,  121 
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APPRENTICE— co?U*/iuerf. 
Forms — 
statement  of  claim  in  action  by  master  for  miscondact  of  apprentice  on 

covenant  in  indenture,  120,  121 
slatenieni  of  defence  and  cmirUer-claim  to  above,  121,  122 
reply  and  demurrer  to  above,  122,  128 

ARBITRATION.     Su  Award. 

ARCHITECT, 

liability  of,  when  engaged  to  determine  disputes  between  builder  and 

employer,  123 
is  only  liable  for  fraudulently  withholding  certificate,  ib. 
and  not  for  mere  error  in  discharge  of  duty,  ib. 
Form— 
statement  of  claim  by  builder  against  architect  for  fraudulently  withholding 
his  certificate,  123—125 

ARREST.     See  Malicious  Arrest  ;  False  Imprisonmekt. 

ASSAULT  AND  BATTERY, 

definitions  and  illustrations  of,  1 25 

negligent  act  may  be,  ih. 

justification  of.  ib, 
self-defence,  ib. 

defence  of  one's  house  or  land,  126 
moderate  chastisement,  ib, 
constables  executing  warrants,  ib. 

a  ground  for  action  or  prosecution,  ih, 

where  case  finally  determined  before  justices,  prosecutor  precluded  from 
suing,  ib, 

if  amounting  to  a  felony,  quaere  whether  2>laintiff  precluded  from  suing,  ib. 
Forms — 

statement  of  claim  for  assault  (with  claims  for  trespass  and  trover  com- 
bined), 125—127 

statevient  of  claim  against  railway  company  for  assault  by  their  tervants, 
127,128 

statement  of  defence  to  preceding  claim,  that  the  assaults  were  committed 
in  restraining  plaintiff  from  entering  a  carriage  when  in  motion,  and  in 
removing  him  for  disorderly  conduct,  128 

statement  of  claim  for  assault  by  schoolmaster  on  pupil,  129 

statement  of  defence  to  preceding  claim  that  pupil  was  moderately  and  law- 
fully chastised  for  disorderly  conduct,  129,  130 

statement  of  claim  against  constable  and  surgeon  for  indecently  assaulting 
a  female  prisoner,  130 

statements  of  defence,  ib, 

ASSIGNEE.    See  Ciio«r  in  Action  ;  Bankrupt  ;  Landlord  and  Tknant, 

ASSUMPSIT, 

common  counts  in,  abolished.     See  Pleadings. 

ATTORNEY.    See  Solicitor. 

AUCTIONEER.    See  Commission. 

AVERAGE, 
Forms — 
statement  of  claim  in  action  against  ship-owner  for  not  preparing  a  proper 

average  statement,  131,  132 
^atement  of  claim  in  action  for  average  on  sale  of  a  wrecked  caigo,  132, 133 

X  X 
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AWARD, 

how  enforced,  133 

what  averments  in  statement  of  claim  on,  necessary,  ib. 
irregularities  in  relation  to  the  award,  ib. 
miscondnct  of  arbitrator,  ib, 
law  as  to,  not  affected  by  Judicature  Acts,  134 
Form— 
statement  of  claim  on,  133,  134 

BAIL, 

liability  of  defendant  to  be  held  to  bail  or  arrested  on  capias  not  taken 

away  by  Abolition  of  Imprisonment  for  Debt  Act,  185 
modification  of  the  law  on  the  subject,  ib. 
Form — 
statement  of  claim  in  action  on  recognisance  against  bail,  ib. 

BAILMENT, 

what  constitutes  a,  136 

liability  of  hirer  of  chattels,  ib. 

implied  authority,  to  expend  money  in  repairing  chattels,  tJ. 

liability  of  gratuitous  borrower  of  chattels,  186,  137 

liability  of  pawnbroker,  137 

liability  of  gratuitous  mandatory,  ib. 

liability  of  paid  mandatory,  ib. 

two  classes  of,  ib. 

liability  different  with  reference  to  each,  ib. 
Forms — 
staiemcnt  of  claim  in  action  for  misusing  horse  and  dog-cart  hired  by  defen- 
dant, 136,  138 
staiemciU  of  claim  in  action  for  injury  to  goods  in  furnished  apartments  by 

lodger,  138 
statancnt  of  defence  and  counterclaim  to  pi-eceding  claim,  138,  139 
reply,  139,  140 
rejoinder t  140 
statement  of  claim  in  action  for  negligent  keeping  of  fnmitore  whereby 

it  was  burned,  140 
statement  of  claim  for  negligence  of  bailees  (two  defendants)  in  not  taking 

proper  care  of  wine  in  their  warehonse,  140,  141 
statements  of  defence  to  preceding  claim,  141,  148 
statement  of  claim  for  negligence  of  bailees  in  not  properly  packing  silk, 

148,  144 
statement  of  defence  to  preceding  claim,  145,  146 

BANKERS, 

liability  of,  for  dishonouring  customer's  cheque,  146 
in  the  case  of  branch  banks,  ib. 

as  to  right  of  party  other  than  cnstomer  to  sne  banker,  147 
liability  of,  for  payment  of  forged  cheques,  ib. 
as  to  payment  of  cheques  which  bear  forged  indorsements,  ib. 
Forms — 
statement  of  claim  against  bankers  for  dishonouring  a  customer's  cheque, 

146—148 
statement  of  claim  against  bankers  for  dishonouring  customer's  cheque, 

setting  out  special  imdertaking  that  it  should  be  paid,  148,  149 
statement  of  defence  to  preceding  claim,  149,  150 
statement  of  claim  in  action  by  oankers  to  recover  money  paid  by  mistake, 

151,  152 
statement  of  defence  to  preceding  claim,  152,  153 
reply,  153  » 
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BANKING  COMPANIES, 

how  they  sue  and  arc  sued,  102 

BANKRUPTCY, 

actions  by  trustees  in,  153 

property  vested  in  trustee  on,  ib. 

relation  back  of  title,  ib. 

name  in  which  trustee  to  sue,  ib, 

what  interests  of  bankrupt  pass  to  trustee,  154 

rights  of  action  for  breach  of  contract  pass,  ib, 

when  rights  of  action  for  tort  pass,  154,  155 

order  and  disposition  clause,  155 

when  trustee  may  affirm  or  disaffirm  dealings  of  the  bankrupt,  155,  156 

protected  transactions  in,  156 

ss.  94  dc  95  Bankruptcy  Act,  1869,  their  effect,  i6. 
when  execution  creditor  protected,  156,  157 
trustee  and  solvent  partner  suing  together,  157 

claims  by  trustee  in,  may  not  be  joined  with  claims  in  any  other  capacity,  ib, 
defences  to  actions  by  trustees  in,  157,  158 
payment  to  person  who  has  committed  act  of  bankruptcy,  when  good 

against  creditors,  ib. 
mutual  credits— set-off,  157,  158 

what  claims  may  be  set-off,  158 
actions  by  trustees  under  liquidation,  ib, 

relation  back  of  title  of,  to. 
actions  against  bankrui>ts,  ib. 
when  bankruptcy  a  defence,  ib. 

liability  for  debts  incurred  by  fraud  notwithstanding  discharge,  159 
when  composition  a  defence,  158,  159 
when  liquidation  by  arrangement  a  defence,  159 
Forms — 
statement  of  claim  by  trustee  in  bankruptcy  for  debt  due  to  bankrupt, 

158-157 
statement  ofclaiinhy  trustee  in  liquidation,  158 — 160 
statement  ofdaim  by  trustee  in  bankruptcy  for  damages  for  breach  of  con- 
tract made  with  the  bankrupt,  160 
statement  of  claim  by  trustee  of  Scotch  sequestration  registered  in  Loudon 

Bankruptcy  Court,  161,  162 
Defences — 
statetncnt  of  defence  to  claim  (not  given)  that  defendant's  creditors  accepted 

a  composition,  162,  163 
reply  thereto,  163 

statement  of  defence  of  liquidation  by  arrangement,  163,  164 
reply  thereto,  164 

BATTERY.    See  Assault  and  Battery. 

BEASTS, 

that  gain  the  land.     See  Distress. 

BETTING.     See  AVaoeii. 

BILLS  OF  EXCHANGE,  Ac, 

choice  of  remedies  on,  164,  165 
provisions  of  Bills  of  Exchange  Act,  165,  166 
claim  on  bill  may  be  combined  with  claim  on  original  debt,  166 
advantage  of  suing  under  Hills  of  Exchange  Act,  ib. 
Acceptance — 
provisions  of  19  k  20  Vict,  c  97,  s.  6,  as  to  acceptance,  ib, 
conditional  acceptance,  167 
effect  of  acceptance  of  blank  bill,  ib, 
three  forms  of  acceptance,  and  effect  of  each,  ib, 

X  X  2 
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BILLS  OF  EXCHANGE,  &c.,—cotUinued. 
AoCKPTANCE — continued. 

acceptance  by  partners,  167, 168 

directors  of  joint-stock,  mining,  and  railway  companies  have  no  power  to 

accept  for  Company,  168 
acceptance  by  agents,  ib. 

nature  of  liability  of  acceptor  in  relation  to  other  parties  to  bili,  173 
Indorsement — 
what  necessary  to  constitute  title  by,  169 

how  indorsement  stated  in  pleading  where  intermediate  transfers,  ib. 
Interest  on,  169,  170 
Presentment  for  Acceptance,  172 

presentment  of  bill  [)ayable  a  certain  time  after  sight,  tb. 
Presentment  for  Payment,  174 
days  of  grace,  ib. 
where  presentment  to  be  made,  ib. 

depends  on  way  ia  which  bill  accepted,  ib. 
Notice  of  Dishonour,  ib.    See  infra.  General  Defences,  &c.,  under  this 

head, 
what  excuses  from  giving,  174,  178 

circumstances  excusing  non-notice  to  be  stated  in  pleading,  175 
waiver  of  notice,  ib. 
Forms— 

statenuiU  of  claim  by  payee  of  bill  against  acceptor,  164,  165 

staUinent  of  claim  by  payee  of  bills  against  acceptor,  and  on  original  debt, 

165—169 
sUUetnoU  of  claim  by  indorsee  against  acceptor,  169 
statS7M7U  of  defence  thereto  alleging  no  consideration,  170,  171 
re^/y  thereto,  171 
statement  of  claim  by  indorsee  against  acceptor  on  a  bill  payable  at  a  parti> 

cular  place  and  not  elsewhere,  171,  172 
sUUeineiU  of  claim  by  indorsee  against  drawer  for  default  of  accceptance, 

172, 173 
statement  of  claim  by  indorsee  against  drawer  of  bill,  173 
statement  of  defen^x  thereto,  173,  174   , 
statonejit  of  claim  by  indoi-see  against  drawer  for  default  of  payment, 

alleging  notice  of  dishonour  and  alternatively  excusing  notice  of  dis- 
honour, 174,  175 
staicmeiU  of  defence  to  preceding  claim,  176 
statemeiU  of  claim  by  payee  against  drawer  for  default  of  payment  where 

acceptor  dead  at  maturity  of  bill,  and  no  executor  or  administrator 

appointed,  ib. 
statement  of  claim  by  payee  against  drawer  for  default  of  payment  where 

defendant  has  dispensed  with  presentment  for  payment,  176,  177 
statement  of  defence  to  action  by  drawer  against  acceptor  where  plaintiff' 

has  proceeded  by  specially  indorsed  writ  and  notice  m  lieu  of  statement 

of  claim,  177 
statement  of  claim  by  holder  against  acceptor,   drawer,  and  endorsers, 

177,  178 
statement  of  claim  by  acceptor  of  an  accommodation  bill,  who  has  been 

compelled  to  pay,  against  drawer  on  the  implied  indemnity,  178,  179 
Foreign — 
what  are  foreign  bills,  179 
a  bill  of  exchange  J9rtm4/acie  inland,  ib, 
how  foreign  bilk  are  drawn,  ib. 
Forms — 
stalement  of  claim  by  indorsee  against  acceptor,  179,  180 
statement  of  defence  thereto,  180 
statemetU  of  claim  by  indorsee  against  indorser,  180,  181 
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BILLS  OF  EXCHANGE,  kCy—cojUimuid. 
Promlshoky  Notes — 

not  negotiable  at  common  law,  181 

qiucre  is  note  payable  to  maker's  orders  negotiable,  ib. 

in  action  against  maker  no  presentment  need  be  averred,  ib. 

alUer,  if  undertaking  is  to  pay  at  a  particular  place,  ib. 

in  action  on  note  payable  on  demand,  no  demand  need  be  averred,  ib. 

notes  payable  by  instalments  are  within  statute  of  Anne,  and  negotiable, 

182 
maker  and  indorser  may  be  joined  as  co-defendants  under  present  practice, 

183 
what  necessary  to  state  and  prove  in  action  against  indorser,  184 

Forms — 
statement  o/cJmm  by  payee  against  maker  for  default  of  payment,  181,  182 
statcmeiU  of  claim  by  payee  against  maker  of  note  payable  by  instalments, 

182 
staUmcnl  of  defence  and  counter-claim  thereto,  182 
rephj,  183 
rejoindery  ib. 

statement  of  claim  by  indorsee  against  maker,  ib. 
statement  of  claim  by  indorsee  against  maker  and  indorser,  183,  184 
statements  of  defetuit  thereto,  184 
iwiict  (in  lieu  of  statement  of  claim)  where  writ  specially  indorsed  with 

copy  of  note,  &c. ,  184,  185 
staiemerivt  of  defence-  thereto,  185 
rejly^  185,  186 
staJtemeni  of  claim  by  indorsee  against  maker  on  two  notes,  also  stating 

grounds  of  action  for  money  lent,  186,  187 

Cheques  (Bankers')— 
points  of  resemblance  and  difference  between,  and  bills,  187 
holder  of,  cannot  compel  banker  to  pay  it,  ib. 
effect  of  delay  in  presenting,  for  payment,  ib. 
as  to  notice  of  dishonour  on  non-payment  when  X)resented,  187,  188 

Crossed — 
provisions  of  89  &  40  Vict.  c.  81,  as  to,  190 
what  amounts  to  crossing,  ib. 
**  crossing  generally,"  ib. 
**  crossing  specially,"  ib. 
bankers  liable  if  they  pay,  otherwise  than  directed  by  Act,  ib. 

Forms — 

statement  of  claim  by  payee  of  cheque  against  drawer  for  non-payment, 
187,  188 

statement  ofdaini  by  indorsee  of  cheque  against  indorser,  188 

statemeiU  of  defence  theretoy  188,  189 

statem/tnt  of  defence  (to  special  indorsement  and  notice  in  action  on  cheque) 
setting  out  want  and  failure  of  consideration  and  fraud,  189,  190 

statement  of  claim  by  bearer  of  crossed  cheque  against  drawer  for  non-pay- 
ment, 190,  193 
General  Defences  to  Actions  on  Bills,  Notes,  and  Cheques — 

loss  of  bill,  &c. 
this  defence  modified  by  C.  L.  P.  Act,  1861,  191 

alteration,  ib.    See  Alteration. 

want  of  consideration,  ib. 
when  not  a  defence,  ib. 

illeflality  of  consideration,  ib. 

variation,  ib. 

non-presentation,  192 
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BILLS  OF  EXCHANGE— «wi^inu«f. 
no  notice  of  dishonour,  192 

who  entitled  to,  ib. 

what  notice  should  contain,  ib. 

who  shoTild  give  notice,  ib. 

when  to  be  given,  ib. 

what  days  excluded  from  computation  of  time,  ib. 

sufficient  that  notice  is  posted,  193 
voluntary  discharge,  ib. 

giving  time  to  party  primarily  liable  in  case  of  accommodatioii  bil]%  ib. 
fraud  a  defence  as  between  immediate  parties,  ib. 

alUer,  as  to  claims  by  third  parties,  ib. 

BILL  OF  LADING, 
what  is  a,  194 
made  in  parts,  ib. 
what  it  contains,  ib. 

indorsee  of,  ma^  sue  in  his  own  name,  ib, 
what  title  acquired  by  indorsement,  ib. 
fraud  prevents  property  passing  by  indorsement,  ib. 
when  bill  of  lading  may  oe  countermanded,  195 
construction  of  clause  as  to  non-liability  for  breakage,  kc,  ib. 

FOBMS — 

statemeTit  of  claim  on,  for  injury  to  goods  comprised  in,  194-196 
staUment  of  claim  in  action  on,  for  damage  to  goods  in  consequence  of 

negligent  stowage,  196 
stcUm^nt  of  claim  by  indorsees  of,  for  price  of  goods  sold  as  part  of 

stranded  ship,  197,  198 
staUinerU  of  claim  by  consignee  for  injury  to  portion  of  goods  shipped  and 

loss  of  others,  198,  199 

BOARDING  HOUSE  KEEPER.     See  Inkkeepeb. 

BOND, 

definition  of,  199 
absolute  and  conditional,  ib. 

when  conditional,  effect  of  illegality  in  condition,  199,  200 
no  particular  form  of  words  necessary  to  constitute  a  document  a  bond,  200 
if  no  time  fixed  for  payment  of,  is  payable  on  demand,  ib, 
FOBMS — 
statement  of  claim  in  action  on  annuity  bond,  199,  200 
stalement  of  claim  in  action  on  bond  to  secure  due  performance  of  duty  and 
against  defalcations  in  accounts,  200 

BOOK.    See  Ck)PYBioHT. 

BREACH  OF  CONTRACT.    See  Sale;  Stock  ;  Wobk  jlxd  Laboub. 
Forms— 
gUUemerU  of  claim  for  breach  of  contract  by  defendants  to  make  a  propeller 

shaft  claiming  special  damage,  201,  202 
staUmeTU  of  claim  for  breach  of  contract  to  construct  ships,  202,  203 
sUUemefU  of  claim  for  breach  of  agreement  to  make  a  steam  roller  by  a 

certain  day  (time  being  of  essence),  and  claiming  amount  agreed  for 

liquidated  damages,  208,  204 
sUUement  of  claim  on  nearly  the  same  facts,  i.e.,  where  no  stipulation  of 

time  being  of  essence,  but  claiming  special  damasc,  ib. 
aUUetnent  of  claim  for  breach  of  agreement  to  contribute  to  the  expenses  of 

forming  a  company,  204-206 
statement  of  defence  thereto,  206,  207 
reply,  207 
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BREACH  OF  PEACE, 

assault  in  preventing,  justified.     Ste  Assault  and  Battkky. 

BREACH  OF  PROMISE  OF  MARRIAGE, 

promise  need  not  be  evidenced  by  writing,  207 

but  corroboration  of  plaintiff  esscntiaJ.  by  32  &  33  Vict  c.  68,  8.  2,  i6. 
what  amounts  to  corroboration,  ib, 
what  averments  necessary  in  statement  of  claim  for,  ib, 
measure  of  damages  for,  ib. 
Defekcks  : — 

denial  of  promise,  ib, 

promise  conditional  and  condition  unfulfilled,  ib, 

discovery  of  immoi-al  or  depraved  conduct  on  the  part  of  the  plaintiff  since 

promise,  ib, 
uiaierial  misrepresentation  by  plaintiff  of  circumstances  of  family  or 

previous  life,  ib. 
exoneration,  207,  208 

what  sufficient  evidence  o(  208 
statute  of  limitations,  ib, 
what  will  liot  constitute  a  defence,  ib. 

bodily  infirmity  of  plaintiff  supervening  after  promise,  ib, 

insanity  of  plaintiff  though  unknown  to  defendant  at  time  of  promise,  ib. 

pre-contract  by  plaintiff  to.  marry  another  person  and  concealed  from 
defendant,  unless  fraudulent,  ib, 

that  defendant  was  married  at  time  of  promise,  if  plaintiff  was  ignorant 
of  the  fact,  ib. 
Forms — 
staUiiieriU  of  claim  for  breach  of  promise  to  marry,  207 — 208 
statanent  of  defence  to  preceding  claim,  208,  209 
itatement  of  claim  for  breach  of  promise  to  marry  and  for  breach  of  special 

agreement,  209 
staUmenl  of  defence  to  preceding  claim,  that  the  promiss  and  agreement 

were  obtained  by  undue  influence,  210-213 

BRIBERY, 

ataieirunt  of  claim  for  penalty  for.     See  Penalty. 

BROKER.    See  Stockbroker. 

BUSINESS, 

statement  of  claim  for  misrepresenting  value  of.    See  Misrepresentation. 

CARRIER.    See  Common  Carrier. 

CASE, 

action  on  the.    See  Limitation. 

CATTLE.     See  Agistment. 

injuries  to,  by  dogs,  &c.,  actions  for.     See  Ferocious  Animals. 

CERTIFICATE.    See  Architect  ;  Solicitor. 

CHARTER-PARTY, 

definition  of,  214 

correlative  rights  and  duties  of  charterer  and  shipowner,  ib. 

in  actions  by  shipowner  he  must  allege  and   prove    compliance  with 

warrantees  and  conditions  precedent,  ib. 
what  constitutes  a  warranty  or  condition  precedent, 
implied  warranty  of  seaworthijiess  at  commencement  of  the  voyage,  ib, 
measure  of  damage  for  not  loading,  2li,  215 
demurrage,  when  action  lies  for,  215 
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CHARTER-PARTY-^an/inwerf. 

as  to  delay  occasioned  by  unforeseen. events,  215 

liability  of  parties  as  to  loading  and  delivery  where  charter-party  silent,  ib. 
freight  when  payable,  ib, 
who  may  sue  for,  ib. 
pro  rata  freight,  ib. 
lien  for  freight,  216,  216 

shipowner  has  no  lien  for  goods  shipped  for  unliquidated  damages  for  not 
unloading,  216 
Forms — 
stdUenient   of  claim  by  shipowner    against    charterer  for    not   loading, 

214—217 

stat^nnaU  of  defence  to  preceding  claim,  217 

stntciiieiU  of  claim  for  not  loading  (another  form),  217,  218 

statement  of  claim  against  charterer  for  not  loading  according  to  charter- 
party  and  demurrage  (plaintiffs  having  accepted  another  cai^,  for 
which  he  was  paid,  from  defendants  "without  X)rejudice "),  218,  219 

statement  of  claim  for  demurrage  only,  219,  220 

statement  of  defence  to  preceding  claim,  220,  221 

statement  of  claim  against  charterer  for  balance  of  hire  of  vessel  chartered 
for  four  months,  221,  222 

statement  of  defence  and  couiUerclaim  to  preceding  claim,  222,  228 

reply  to  preceding  defence,  223 

rejoindcTf  224 

statement  of  claim  by  shipowner  for  expenses  of  discharging  cargo,  shippers 
refusing  to  do  so,  224,  225 

statement  of  defence  that  ship  did  not  go  to  place  of  destination,  and  that 
expenses  incurred  improperly,  225 

statemetit  of  claim  in  the  altemative  for  balance  of  freight  and  damage  for 
not  loading  according  to  charter- pai-ty,  whereby  plaintiffs  were  com- 
pelled to  take  lower  freight,  226,  227 

statement  of  defetice  to  preceding  claim  that  defendant  exercised  option  to 
cancel  charter-party  on  late  arrival  of  ship  at  port  of  loading,  and  that 
another  charter-party  was  substituted,  227,  228 

reply  to  preceding  defence  that  notice  of  cancelment  not  given  witliin 
reasonable  time,  and  that  authority  of  plaintiffs  given  to  master  to  enter 
into  new  charter-party  was  obtained  by  fraud,  228,  229 

statement  of  claim  for  difference  between  estimated  amount  of  freight  under 
charter-party  and  amount  paid,  part  of  cargo  being  made  up  of  lighter 
material  than  agreed  (cotton  instead  of  rice),  229 — 231 

statement  of  defence  and  cminterclaim  (for  injury  to  goods)  to  claim  (not 
given)  for  freight  and  expenses  indorsed  on  wnt,  231,  232 

stateyfient  of  claim  by  shipper  against  shipowner  for  refusing  the  services  of 
ship's  crew  to  take  a  cargo  on  board,  232,  283 

staiement  of  claim  against  ^powner  for  delay  and  deviation,  283,  284 

statement  of  defence  and  counterclaim  (for  balance  of  freight)  to  preceding 
claim,  234,  235 

statement  of  claim  for  delay  and  deviation  (another  form),  alleging  loss  by 
rise  in  prices  during  the  delay,  285,  286 

statement  of  claim  for  damage  to  cargo,  the  vessel  not  being  staunch  as 
undertaken  by  charter-party,  286 — 238 

CHEQUES.    See  Bills  of  Exchange,  &c.  ;  Backers. 

CHOSE  IN  ACTION, 

formerly  not  generally  assignable,  288 

provision  of  Judicature  Act,  1878,  making  them  generally  assignable,  ib. 

assignment  to  be  in  writing  under  hand  of  assignor,  ib, 

must  be  absolute,  and  not  by  way  of  charge  only,  ib. 
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CHOSE  IN  ACTION— coiUintud. 

express  notice  of  assignment  to  be  given  to  debtor,  ib, 

debtor,  &c.,  may  intei-plead  where  assignor  disputes  assignment,  or  where 

there  is  any  other  o2)posing  or  conflicting  claim  made  to  debt,  ib. 
may  interplead  before  action  brought,  238,  239 
nothing  to  be  deemed  an  assignment  under  Act  which  would  not  formerly 

be  either  a  legal  or  equitable  assignment,  239 
cheque  is  not  assignment  by  drawer  of  amount  in  banker^s  hands  to  credit 

of  payee,  ib. 
debtor  in  action  on  assignment  of  debt  may  set  off  claim  against  original 

creditor,  ib, 
but  may  not  make  it  the  subject  of  a  counterclaim^  ib. 
Forms — 
state tnetU  of  claim  in  action  on  debt  assigned  under  25th  section  of  Judica- 
ture Act,  1873,  238,  239 
stateftient  of  defence  to  preceding  claim  setting  forth  rescission,  payment 

into  court  of  part,  and  denial  of  performance  of  a  condition  precedent, 

239—242 
reply  to  preceding  defence,  242,  243 
rt^oiiidcr,  244 

CLAIM,  STATEMENT  OF.     See  Pleadings. 

CLERGYMEN, 

the  34  k  35  Vict.  c.  44,  enables  clergymen  permanently  incapacitated  to 

resign  their  benetices,  and  are  thereon  entitled  to  pension  of  one-third  of 

the  value  of  the  benefice,  246 
l)ension  a  charge  on  revenues  of  living  and  recoverable  from  incumbent,  tb. 
pension  not  assignable,  ib. 
FOKMS — 
statcvuitt  of  claim  by,  for  i)Ossession  of  rectory  and  glebe  lauds,  244 — 246 
statement  of  claim  by  clergyman  who  has  resigned  his  benefice  for  payment 

of  pension  under  34  &  85  Yict.  c.  44,  246 

CLERK, 

notice  to  which  entitled.    Ser.  Wrongful  Dismiss  a  i^ 

COLLISION, 

statement  of  claim  against  pilot  for  negligence  causing.     See  Neoligenc]-:. 
state^nent  of  claim  against  railway  company  for  negligence  causing,  ib. 

COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEADINGS.     See  Plead- 

INGS. 

COMMISSION.     See  Aoenth. 

all  agents  impliedly  entitled  to,  by  engagement,  247 

amount  of,  in  absence  of  stipulation,  oetBrmined  bv  usage  of  trade,  ib. 

where  commission  payable  (by  agreement)  on  sale,  none  |>ayable  unless 

sale,  ib. 
as  to  shipbroker's  commission,  t&. 
as  to  house  agent's  commission,  ib. 
right  to,  how  afiected  by  death  of  principal,  ib. 
right  of  agent  to,  where  authonty  revoked  otherwise  than  by  death, 

247,  248 
where  agent  employed  to  find  purchaser  at  a  given  price,  finds  one,  but 

principal  then  refuses  to  sell,  what  amount  claimable,  248 
when  agent  may  claim  beyond,  for  services,  ib. 
Forms— 
statement  of  claim  for  commission  by  house  agent,  247,  248 
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COllUl&BlO'N— continued. 
Forms — 
sUUeinent  of  claim  by  severftl  plainti£fs  in  the  altematiTe  for  commitflion  on 

the  sale  of  a  steamer,  249 
sUdeincni  of  claim  by  shipbroker  for  commission  on  finding  a  charterer,  250 
staiemeiiU  of  claim  by  auctioneer  and  yaluer  for  commission  on  a  sale, 

260,  261 
statement  of  claim  for  commission  by  army  agent  on  effecting  regimental 

exchange,  261,  262 
staletnent  of  claim  for  commission  upon  valuable  contract  procured  by  aid 

of  the  plaintiff,  252,  263 

COMMON  CARRIERS, 
who  are,  264 

liabilities  of,  at  common  law,  ib. 
bound  to  carry  all  goods  offered  to  them,  if  reasonable  chaige  tendered, 

ib. 
and  to  deliver  them  within  reasonable  time,  ib, 
are  insurers  of  the  goods  entrusted  to  them  for  carriage,  ib. 
and  liable  for  loss  occasioned  in  any  way  except  by  the  act  of  God  and  the 

Queen's  enemies,  ib. 
meaning  of  the  expression  "  act  of  God,"  ib. 
liability  for  injuries  to  live  stock  during  transit,  254,  266 
not  liable  for  injuries  caused  to  go^  by  ordinary  wear  and  tear  or 

friction,  255 
nor  for  natural  decay  of  perishable  goods,  ib, 
may  limit  their  liability  by  special  contract,  ib. 
statutory  modifications  of  liabilities  of,  266 — 269 
provisions  of  11  Geo.  IV.  &  1  Wm.  IV.  c.  68  (Carriers  Act),  255—267 
carrier  by  land  not  liable  for  loss,  &c.,  of  specified  articles,  if  above  10/. 
in  value,  unless  value  declared  at  time  of  delivery  to  carrier,  255—256 
carrier  may  demand  increased  charge,  256 
to  give  receipt  for  the  increased  charge,  266 
general  notices  limiting  liability  invalid,  ib. 
special  contracts  not  affected  by  Act,  ib. 

Act  not  to  protect  carrier  against  felonious  act  of  his  servant,  ib. 
cuniers  by  land  and  sea  wiUiin  Act  as  to  /anc?  journey, 
decisions  as  to  what  packets  and  articles  within  Act,  267 
not  protected  under  Act  where  delay  the  ground  of  action,  ib. 
if  value  not  declared,  cai-rier  not  liable  for  gross  negligence  of  his  ser- 
vant, ib. 
nor  seitiblc  of  canier  himself,  ih. 

alitcTf   where   loss  through  wilful    misfeasance  or  stolen  by  carrier's 
servants,  ib, 
provisions  of  17  &  18  Vict,  c  31  (Railway  and  Canal  Traffic  Act), 
railway  companies,  &c.,  may  make  reasonable  conditions  (reasonableness 
to  be  determined  by  Court)  respecting  the  receiving,  forwarding,  &c., 
of  animals,  articles,  &c.,  267 
test  for  determining  reasonableness  of  conditions,  268 
railway  companies,  &c. ,  not  liable  beyond  specified  sums  for  certain 

animals,  unless  value  declared  and  increased  charges  paid,  ib. 
the  sums  or  rates  to  be  notified  as  prescribed  by  Carriers'  Act,  f6. 
may  make  special  contracts,  but  not  to  be  binding  unless  signed  by 

consignor  or  person  delivering,  268 
company  not  exempt  by  reason  only  of  consignor  not  having  signed 

special  contract,  to. 
provisions  of  Act  onlv  apply  to  carriage  of  goods,  &c.,  over  lines  worked 
by  the  company,  il. 
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COMMON  CARRIERS— continued. 

provisions  of  31  k  32  Vict.  c.  119  (Regulations  of  Railways  Act,  1868),  258 

if  journey  partly  by  sea,  a  notice  exempting  from  liability  for  injury 
through  fire,  &c.,  at  sea,  if  published  in  booking  office,  is  binding,  ib. 
what  amounts  to  a  delivety  to  carrier,  259 

decisions  on,  ib, 
where  carrier  should  deliver,  ib. 

not  liable  as  such  for  safety  of  goods  after  constructive  delivery,  ib. 
measure  of  damage  where  goods  los^r  destroyed,  ib. 
measure  of  damage  where  delay  in  transmission,  259,  260 
in  case  of  refusal  to  carry,  same  rule  as  to  damages  applies  as  in  case  of 

delay  necessitating  other  means  of  transit,  260 
when  value  of  contract  lost  by  default  of  carrier  may  be  recovered,  ib. 
sa  to  notice  of  prospective  profit,  ib. 
semhUf  notice  should  be  so  given  as  to  make  it  a  term  of  contract  with 

carrier  that  ho  should  be  liable  for  loss  in  case  of  delay,  ib. 
what  damages  cannot  be  recovered,  ib. 
remoteness,  ib. 

cases  on,  ib, 
who  entitled  to  sue  for  loss,  &c.,  260,  261 
special  property  entitles  sender  to  sue,  261 

Defences — 
value  not  declared,  &c.,  11  Geo.  IV.  k  1  Will.  IV.  c.  68,  261 
acts  or  defaults  of  consignor  contributing  to  loss,  ib. 
fraudulent  concealment  of  value  or  risk,  ib. 

COMMON  CARRIERS  BY  SEA, 

shipowner  and  master  of  ship  liable  at  common  law  as  insurers,  261 

how  liability  restricted,  261,  262 

statutory  modifications  of  liability  of,  262 

provisions  of  17  &  18  Vict.  c.  104,  exempting  shipowner  (not  master)  firom 

liability  for  loss  by  fire  without  his  actual  fault,  ib. 
and  for  loss  by  robbers,  or  embezzlement  of  certain  articles,  unless  true 

nature  and  value  declared  by  shipper,  ib. 
neither  shipowner  nor  master  liable  for  loss  occasioned  by  default  of  pilot, 

by  s.  888  of  same  Act,  ib. 
shipowner  not  liable  beyond  so  much  per  ton  of  ship's  tonnage,  by  25  & 

26  Vict.  c.  65,  where  loss  without  his  fault  or  privity,  ib. 

CARRIERS  OF  PASSENGERS— 

liability  of,  less  than  that  of  carriers  of  goods,  262,  263 

extent  of  liability  of,  263 

issuing  passenger  ticket  evidence  of  contract  to  carry  within  reasonable 

time,  263 
liability  of,  in  respect  of  jmssengers  carried  on  a  free  pass,  ib. 

for  passengers'  luggage,  ib. 
where  passenger  takes  merchandise  as  personal  luggage,  263,  264 
measure  of  damages,  264 
passenger  not  entitled  to  general  damages  for  derangement  of  or  loss  in 

his  business  occasioned  by  delay,  ib. 
but  may  recover  changes  for  other  means  of  conveyance  and  hotel  expenses 

occasioned  by  the  delay,  dec,  ib. 
as  to  remoteness,  see  Hobbs  v.   London  &  South  Western  Rail.  Co., 

cited  ib. 

Defences — 
denial  of  negligence,  ib. 
contributory  negligence,  ib,    8u  Negligence. 
in  case  of  luggage,  that  passenger  took  it  under  his  personal  care,  264 


684  IND£X« 

COMMON  C\milERS^conti7iued. 
Dkfenc>:s — 
where  luggage  de{)osited  in  cloak  room,  and  ticket  with  conditioiis  limiting 

liability  given  on  depositing  it,  264 
effect  of  such  conditions  as  a  defence  in  action  for  loss  of  luggage,  265 
decision  of  Court  of  Appeal  on  point,  ib. 
Forms — 

sUUcmenl  of  claim  in  action  against  carrier  for  non -delivery  of  part  of  goods 

sent,  and  late  delivery  of  others,  254  —  263 
statement  of  defence  to  preceding  claim,  264,  265 
statement  ofdaim  against  carriers  for  ii^jury  to  goods  daring  transit,  265, 

266 
stiUeiiunt  of  defence  to  preceding  claim,  setting  out  Carriers*  Act,  and  non- 
compliance, 266 
statcTnent  of  claim  against  carrier  for  non-carriage,  and  alternatively  for 

loss  and  conversion  of  goods,  267 
statement  of  efr/cncc— denial  that  defendant  was  a  common  carrier,  267, 

268 
statement  of  claim  against  railway  company  for  delay  and  non-arrival  of 

train,  and  consequent  loss  of  market  for  horses,  268,  269 
statcmnU  of  defence  to  above,  setting  up  special  contract,  269,  270 
statement  of  claim  by  camei-s  against  consignors  for  freight,  271 
statement  of  claim  by  carriera  against  consignees  for  freight,  ib. 
statement  of  defence  and  counterclaim  to  above,  271,  272 
statement  of  claim  by  railway  company  for  carriage  of  coals  on  a  special 

contiact,  272,  273 
statemeiU  of  defence  to  preceding  claim,  273 
reply  to  preceding  defence,  ib. 
statement  of  claim  against  a  lighterman  for  iiyuiy  to  goods  daring  tranat, 

in  the  alternative  on  his  liability  as  common  carrier,  and  on  special 

undeitaking,  274,  275 
statement  of  defence  to  preceding  claim,  275,  276 
statement  of  claim  against  carrier  by  sea  for  non-delivery  of  part  of  goods 

sent,  276 

For  statements  of  claim,  &c.,  in  the  case  of  injuries  to  passengers, 
see  Negligence. 

COMMON  INDEBITATUS  COUNTS  ABOLISHED.    See  Pleadings. 

COMPANIES, 

liow  they  sue  and  are  sued,  102 

COMPOSITION.     See  Bankruptcy. 

COMPOUND  INTEREST, 
form  of  claim  for,  206 

COMPROMISE  OF  SUIT  IN  DIVORCE  COURT.    See  Illegality. 

CONCEALMENT,     ^'cc  Fraud;  Insukance;  Sale. 

CONCLUSIONS  OF  PLEADINGS.    See  Pleadings. 

CONDITIONS  PRECEDENT, 

provision  of  Common  Law  Procedure  Act,  1852,  allowing  plaintiff  or  de- 
fendant to  aver  performance  of,  generally,  not  affected  by  Judicature  Acts 
and  Rules,  277 
nor    provision    thereof  prohibiting    general   denials    of   such    perform- 
ance, ib. 
Forms — 
allegation  of  performance  of,  226.  And  see  passim,  Fonns  under  Insukanck 
(Marine). 
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CONSTABLES.      See   False    Imprisonment  ;    Malicious    Prosecution  ; 
Assault  and  Battery. 

CONTINUING  BREACHES.     See  Landlord  and  Tenant. 

CONTRACT,  BREACH  OF.    See  Breach  of  Contract. 
CONVERSION.     See  Trover. 

COPYHOLD, 

suits  by  devisees  of,  for  recovery  of  land.     See  Recovery  of  Land. 

COPYRIGHT, 

statutes  regulating,  in  books,  277,  278 

statutory  definition  of  "  book,"  277 

decisions  under  statutes,  ib. 

statutes  regulating,  in  engravings,  sculptures,  models,  copies,  and  casts 

and  designs  for  ornamenting  articles  in  manufacture,  278 
statute  regulating,  in  paintings,  drawings,  &c.,  ib, 
statutes  regulating,  in  dramatic  and  musical  works,  ib. 
as  to  rights  of  alien  authors,  ib. 
Form — 
statemeiU  of  claim  for  infringement  of  copyright  of  book,  by  selling  copies 

unlawfully  printed,  277,  278 

CORPORATIONS, 

how  they  sue  and  are  sued.     See  Parties. 

statement  of  claim  against  corporation  of  borough  for  negligence.      See 
Negligence. 

COSTS, 

where  executor  fails  in  plea  of  ne  unques  execiUor.     See  Executor  and 

Administrator. 
not  allowed  to  plaintiff  in  actions  on  judgments  without  order  of  the 

Court.     See  Judgments. 

COUNT, 

common  indebHatus^  abolished.    See  Pleadings. 

COUNTERCLAIM.    See  Pleading. 

COUNTY  COURT, 

judgments  of ;  tee  Judgments. 

COVENANT.     See  Landlord  and  Tenant. 
Forms — 
slat^.metU  of  claim  for  breach  of,  by  husband  to  pay  annual  sum  to  trustee 

for  his  wife,  279 
statement  of  defence  to  preceding  claim  that  the  covenant  was  entered  into 

in  consideration  of  the  compromise  of  a  suit  in  the  Divorce  Court,  ib. 
statement  of  claim  in  action  on  covenant  to  pay  off  an  advance  by  instal- 
ments and  interest,  280 
statem^U  ofdrfence  to  preceding  claim,  280,  281 

COVERTURE.    See  Husband  and  Wife. 
CULTIVATION.    See  Landlord  and  Tenant. 

CUSTOM, 

covenants  to  cultivate  according  to.    See  Landlord  and  Tenant. 
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DEBENTURE.     See  Stock. 
DECEIT.    See  Misrepresentation. 
DEED.    See  Bond  ;  Covenant. 

DEFAMATION, 

definition  of  libel,  281 

averment  of  damage  not  essential,  ib, 

nliteTf  in  slander  unless  where  words  actionable  per  a«,  ib, 

slander  not  generally  actionable  unless  special  damage  can  be  proved,  281^ 
282 
Exceptions  to  this  rule  : — 

a  statement  that  the  plaintiff  has  committed  an  indictable  offence,  282 

a  statement  that  the  plaintiff  has  a  contagious  disease  unfittiiig  him  from 
moving  in  society,  ib. 

an  imputation  affecting  the  plaintiff  in  his  trade,  profestion,  or  occupa* 
tion,  ib, 

what  averments  necessary  in  actions  for  defamation,  ib. 

that  statement  false,  that  it  was  malicious,  and  the  fact  of  its  publica- 
tion, ib, 

the  truth  of  the  alleged  libel  or  slander  an  answer  to  aetion,  ib, 

aliteTj  to  indictment  for  libel,  ib, 

advisability  of  expressly  averring  malice,  ib, 

publication  of  libel  or  slander  essential,  283 

what  amoimts  to  publication,  ib, 

plaintiff  must  be  identified  with  libel  or  slander,  ib, 

necessity  of  the  innuendoes,  ib, 

defamatory  matter  to  be  set  out  verbatim^  284 

where  libel  in  a  foreign  language,  how  set  out,  ib, 

what  amounts  to  special  damage,  ib. 
Defences — 

1.  Jiutificaium,  284,  285 

malice  presumed  from  matter  being  false,  285 
how  presumption  rebutted,  ib, 

2.  Privilege,  ib. 

rebuts  presum])tion  of  malice,  ib, 

kinds  of  privilege,  ib. 

distinction  between  absolute  and  qualified  privilege,  ib, 

instances  of  absolute  privilege,  286 

definition  of  qualified  privilege,  ib, 

3.  Denial  of  publication,  ib. 

4.  Denial  of  defamatory  meaning,  ib. 

5.  That  the  words  do  not  apply  to  the  plaintiff,  ib, 

6.  Accord  and  Satisfacti&ii,  286,  287 

7.  Statute  of  Limitations,  287 

8.  Defence  under  Lord  Campbell's  Act,  tb. 
Forms— 

statement  of  claim  for  libel  published  in  a  newspaper  article,  281 — 287 
staUment  of  claim  for  libel  m  a  newspaper  report,  287,  288 
statement  of  defence  to  preceding  claim,  288 
state.ment  of  claim  (in  tne  alternative)  against  two  defendants,  289 
statement  of  defence  of  first  defendant  to  preceding  claim,  ib, 
statement  of  defence  of  second  defendant,  ib, 
statement  of  claim  for  publishing  a  libellous  letter,  290 
/   statement  of  defence  to  preceding  claim  (justification  and  privilege),  290, 
291 
statement  of  claim  for  libel  and  slander,  the  former  in  the  French  lan- 
guage, 291 
statement  of  claim  for  slander  of  the  plaintiff  in  his  trade,  291,  292 
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DEFAMATION— con^tni^. 
Forms— 
stat^m&iU  of  claim  for  slander  of  plaintiff's  wife.      See   Husband  and 

WlFK. 

ataternetU  of  claim  for  slander  of  title  of  plaintiff's,  292,  293 
statement  of  defence  to  preceding  claim  (rrivilege),  294 

DEFENCE,  STATEMENT  OF.    See  Pleading. 

DEL  CREDERE  AGENT.     Sec  Aoext. 

DEMAND  AND  REFUSAL.     Su  Trover. 
DEMISE.    See  Landlord  and  Tenant. 

DEMURRAGE.    See  Charter-party. 

DEMURRER, 

may  be  to  entire  pleading  of  opposite  party,  or  to  any  part  thereof,  294 
if  paragraph  of  pleading  demnrrablo,  demurrer  the  proper  coarse,  and  not 

applying  at  chambers  to  strike  ont,  294,  295 
must  state  specifically  whether  it  is  to  whole  or  part  of  pleading,  295 
must  state  some  ground  in  law  for  the  demurrer,  out  argument  not  confined 

to  such  ground,  ih, 
party  may  demur  to  one  part  of  pleading,  and  plead  to  another  part  thereof 

as  of  right,  ih. 
but  cannot  plead  and  demur  to  the  same  pleadings  or  part  of  a  pleading 

without  leave,  ih. 
when  frivolous,  ih. 
entering  for  argument,  ib. 
effect  of  failing  to  do  so,  ih, 
the  settling  of  the  "  points  *'  for  argument,  ib, 
a  development  of  ground  stated  in  demurrer,  ih, 
should  state  all  the  objections  to  the  pleading  demurred  to,  ih, 
though  party  confined  to  points  stated,  the  Court  will  adjudicate  on  a 

point  which  may  suggest  itself  to  them,  ih, 
the  "demurrer  book,"  how  made  up,  ib, 
as  to  delivery  of  copies  to  the  judges,  295,  296 
effect  of  demurrer  being  allowed  or  disallowed,  296 
where  there  are  other  issues  than  those  covered  by  the  demurrer,  ib. 
Forms— 
demurrer  to  statement  of  claim,  495 
demurrer  to  statement  of  defence,  122,  123 
demurrer  to  reply,  699 

DEPOSIT, 

statement  of  claim  by  purchaser  against  agent  to  recover  on  sale  going  off. 
See  Sale  of  Land. 

DETINUE, 

when  action  of,  lies,  296,  297 

distinction  between,  and  trover,  297 

form  of  judgment  for  plaintiff  in,  ib, 

summary  powers  of  Court  in  actions  of,  i6. 

provisions  of  Common  Ijaw  Procedure  Act,  1854,   as  to  repeated  dis- 
tresses until  chattel  delivered  up,  ih. 
Forms — 

staiem^nt  of  claim  against  a  solicitor  and  others  for  detention  of  deed. 
296—298 

statem^ent  of  claim  for  detention  of  a  picture,  298 
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DETINUE- c(wi^mw«?. 
Forms — 
staUtncni  of  claim  a^nst  i>oliw  constable  for  detention  of  jewelleiy  taken 

from  an  acquitted  prisoner,  298,  299 
statcDierit  of  claim  for  detention  (also  stating  grounds  of  action  of  trover), 

for  goods  left  in  house  by  outgoing  tenant,  299 
sUUeineiU  of  defence  atid  counterclaim  to  preceding  claim,  299,  800 

DEVIATION.    See  Insuranxe  (Mauike). 

DEVISEE, 

actions  by,  for  recovery  of  land.     See  Recovery  of  Lakd. 

DILAPIDATIONS.     Sec  Landlord  axd  TEXAirr  ;   Repaibjs  ;   Recovery  or 
Land. 

DIRECTORS  OF  COMPANY, 

action  against,  for  misrepresentation  by  means  of  fraudulent  prospectus. 
See  Misrepresentation. 

DISCHARGE.     See  Bankruptcy  ;  Release  ;  Rescission. 

DISCLAIMER.    See  Bankruptcy. 

DISHONOUR,  NOTICE  OF.    Sec  Bills  of  Exchange. 

DISTRESS, 

tbe  nature  of  remedy  by,  300 
when  to  be  levied,  301 
where  to  be  levied,  ih. 
things  absolutely  iirivile^ed  from,  ib. 
things  conditionally  privileged,  ib. 
distinction  bet>^'een  illegal  and  irregular,  ib, 

whore  it  is  illegal,  the  real  nature  of  the  action  is  trespass  and  trover,  i^. 
the  diffei-ent  consequences  of  illegal  and  irregular  distresses,  301,  302 
effect  of  irregular  cUstress  on  the  rights  of  the  parties,  302 
excessive  distress — question  of  excess  is  one  for  the  jury,  ib. 
Forms — 

statement  of  claim  setting  out  grounds  of  action  for  illegal  and  irregular 

distress  against  landlord  and  bailiff,  300 — 303 
statement  of  defence  to  preceding  claim  of  one  defendant  (landlord),  303,  304 
statement  of  claim  for  illegal  and  irregular  distress  (combining  claim  for 

trespass  independent  of  the  distress),  304,  305 

DOMESTIC  SERVANTS.    See  Wrongful  Dismissal.  ' 

DOUBLE  RENT.     See  Landlord  and  Tenant. 

EARNEST, 

under  I7th  section  of  Statute  of  Frauds.     See  Sale  of  Goods. 

EASEMENTS, 

what  are  the  material  averments  in  action  for  disturbance  of,  805 
not  necessary  to  state  how  easement  arose  or  was  created,  306 
grantee  of,  primd  facie  bound  to  repair,  ib. 
How  Lost — 
abandonment  of,  ib. 

what  is  evidence  of,  ib, 
a  license  given  and  acted  on  inconsistent  with  eontinuanoe  of  easement- 
instance,  ib. 
release,  t^. 
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EASEMENTS— co?iii/u<erf. 
How  Lost— 
termination  of  necessity  where  easement  is  a  way  of  necessity  only,  306,  307 
ownersliip  of  dominant  tenement  vesting  in  owner  of  servient  tenement,  or 

conversely,  307 
effect  of  an  attempt  to  enlarge  an  easement,  ib. 
Forms : 
statement  of  efaim  for  obstniction  of  vratercourse,  305 — 309 
statement  of  defence  to  preceding  claim,  309 — 311 
statement  of  claim  for  obstruction  of  light  (also  containing  allegations  of 

other  injuries),  811—313 
statement  of  defence  to  preceding  claim,  313 — 316 

EJECTMENT.    See  Recovery  of  Land. 

ELECTION,  statement  of  claim  for  recovery  of  penality  for  brihery  at.     Sse 
Penalties. 

ENGINEER, 

statement  of  claim  by,  for  services  rendered  in  conjunction  with  projected 
railway.     See  Surveyor. 

EVICTION, 

statement  of  defence  setting  up  an,  339 

EXCESSIVE  DISTRESS.    See  Distress. 

EXECUTORS  AND  ADMINISTRATORS, 
Contracts, 
when  executors,  &c.,  may  sue  for  breaches  of  contract  of  testator  or 

deceased  person,  315 — 317 
right  to  sue  for  breaches  of  contracts,  having  reference  to  the  real  estate, 

pajss  to,  if  the  interest  be  of  chattel  nature,  315 
aiiteTy  if  of  freehold  nature,  unless  testator,  &c.,  has  himself  sued  for 

breaches  of  covenant,  or  unless  involving  a  distinct  injury  to  personal 

estate,  ib. 
l)ersonal  contracts  with  testator  or  intestate  may  be  sued  on  by,  in  resi)ect 

of  damage  to  the  personal  estate  whether  breach  before  or  after  death,  ib. 
contracts  which  are  personal  to  the  testator,  &c.,  cannot  be  sued  on  unless 

personal  estate  depreciated,  315,  316 
where  contract  rescinded  by  death,  breach  before  death  may  be  sued  on  by, 

316 
where  cause  of  action  has  arisen  in  testator's  lifetime,  executor,  &c.,  must 

sue  as  such,  ib. 
if  it  arose  altogether  after  death,  he  may  sue  personally  or  as  executor,  ib. 
evidence  of  title  of  executor,  &c.,  to  sue,  ib. 
Torts — 

actions  for  personal  ii^juries  generally  die  with  the  peraon,  ib. 
aliter,  as  to  actions  under  Lord  Campbell's  Act,  ib, 
decisions  under  the  Act,  216,  217 
injuries  to  real  estate  of  testator  or  intestate,  217 
to  personal  estate,  ib. 
Actions  aoainht  Executors  and  Administrators, 
Contracts — 

to  what  extent  they  are  liable  on  contracts  of  deceased,  ib, 

to  what  extent  liable  for  their  acts  in  connection  with  estate,  ib, 

when  liable  to  be  sued  in  common  law  divisions,  ib. 

defences  to  actions  against  executors  and  administratorB,  818 — 820 

that  defendant  was  not  executor,  318 

if  he  has  made  himself  executor  dc  son  tort  he  is  liable,  ib, 

Y  Y 
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EXECUTORS  AND  ADMINISTRATORS— cow^t nu<!rf. 
Contracts — 

what  acts  will  and  will  not  constitute  an  executor  de  son  ioH^  318 

defence  oiplene  cidministravit^  318,  319 

order  of  distribution  of  assets,  319 

executor,  &c,  may  legally  pay  a  debt  barred  by  the  Statute  of  limita- 
tions,  lb, 

defence  oiplcne  adminislrarit  prcter,  ib. 

judgment  of  quando  acciderint  thereon,  ib. 
TOBTS,  319,  320 

when  executors  liable  for  torts  committed  by  testator  in  his  lifetime, 

liability  of  executor,  &c.,  of  deceased  incumbent  for  dilapidations  of  reC' 
tor>-  under  34  &  35  Vict.  c.  43,  320 
Forms — 
statement  of  claim  by  executors  on  promissoiy  notes  and  money  lent  by 

testator,  315—320 
stattinent  of  claim  by  administratrix  for  negligence,  causing  death  of  de- 
ceased (her  husband)  and  depreciation  of  his  personal  estate,  320,  321 
statement  of  claim  by  banker  for  balance  of  overdrawn  account  against 

surviving  partner  of  a  firm  and  executors  of  deceased  partner,  321,  322 
statement  of  defence  to  preceding  cla.im-~plene  administramt,  322 — 324 
reply  to  preceding  statement  of  defence,  324 
statement  of  claim  against  an  administrator  for  detention  of  goods  by 

deceased,  324,  325 
statement  of  claim  by  executor  for  injury  through  negligence  causing 

testator's  death  under  Lord  Campbell's  Act,  482,  483 

EXONERATION.    Su  Release  ;  Rescission. 
EXTORTION.    See  Money. 


FACTOR.    See  Tboter. 

FALSE  IMPRISONMENT,  325—327 
what  constitutes,  325 
partial  restraint  will  not  constitute,  826 
two  classes  of  defences  (besides  denials)  to  actions  for,  ib. 
arrest  in  execution  of  warrant,  ib. 

responsibility  of  sheriffs,  constables,  &c.,  in  making  arrests,  ib, 
responsibility  of  justices  in  issuing  warrants,  ib. 

where  they  issue  warrants  having  no  jurisdiction,  ib, 

where  they  do  so  having  jurisdiction,  ib. 

in  actions  against  justices,  necessary  to  show  that  one  month's  notice  of 

action  has  been  given,  ib. ;  and 
that  conviction  or  order  made  against  plaintiff  has  been  quashed,  ib, 
justices  may  tender  a  sum  of  money  as  amends,  ib. ;  and 
may  raise  any  defence  available  under  plea  of  not  guilty  by  statute, 

ib. 
liability  of  persons  setting  justices  in  motion,  ib. 
arrest  without  warrant  when  lawful,  327 

whore  constable  has  reason  to  believe  a  felony  has  been  committed, 
and  tbat  a  certain  person  has  committed  it,  he  may  arrest  him,  ib. 
where  felony  has  been  actually  committed,  and  there  is  reason  to 
believe  a  certain  person  has  committed  it,  a  private  person  miy 
arrest  him,  ib. 
constable  or  private  person  may  arrest  party  to  a  fray  to  prevent 
continuance  of  it,  ib. 
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FALSE  IMPRISONMENT— «m<i/iMe«f. 

under  Malicious  Injuries  to  Property  Act,  24  &  25  Vict.  c.  97,  s.  61, 

327 
persons  found  committing  indictable  offence  between  9  p.m.  and 

6  a.m.,  t6« 
vagrants,  ib. 

persons  guilty  of  riotous  or  indecent  behaviour  in  a  cburcli,  &c.,  ib, 
persons  committing  offences  of  a  disorderly  kind  (mentioned  in  2  &  3 

Vict.  c.  47,  s.  54),  ib, 
persons  offending  against  the  Merchant  Shipping  Acts  may  be 

arrested  by  masters  of  passenger  ships,  ib. 
bail  may  render  person  bailed  into  custody  when  he  pleases,  ib. 
dangerous  lunatics,  ib. 
powers  of  railway  companies  to  arrest  without  warrant,  ib. 

FORHS— 

statoncnt  of  claim  for  giving  plaintiff  into  custody  on  a  false  charge  of 

felony,  325—328 
sUttemait  of  defence  to  preceding  claim,  328,  829 
statement  of  claim  for  false  imprisonment  by  defendant  in  his  own  premises 

on  accusation  of  felony,  329 
atiUcm/iiit  of  claim  against  governor  of  prison  for  detaining  plaintiff  after 

expiry  of  his  term  of  imprisonment,  329,  330 

FEES, 

money  extorted  as.     See  Money. 

FEME  COVERT.    See  Husband  and  Wife. 

FEROCIOUS  ANIMALS, 

injuries  caused  by,  actions  for,  330 — 332 

gist  of  the  action  is  the  defendant's  keeping  animal  with  knowledge  of  its 

vicious  or  ferocious  nature,  330 
knowledge  of  defendant's  servant  sufficient,  ib, 
what  amounts  to  such  knowledge  as  makes  defendant  liable,  ib, 
e\'idence  of  knowledge,  ib. 
defendant  mav  bo  liable  though  animal  not  his  property  if  he  liarboors  it, 

ib. 
is  liable  even  though  he  takes  every  precaution  against  mischief,  ih, 
is  not  liable  where  dog  kept  for  protection  of  his  property,  ib, 
in  the  case  of  injuries  to  sheep  or  cattle,  owner  may  recover  without  alleging 

or  proving  a  scienter  under  28  &  29  Vict.  c.  60 
Forms — 
statement  of  claim  for  personal  injury  to  plaintiff  by  bite  of  ferocious  dog, 

330,  331 
atatem/int  of  defence  to  preceding  claim,  331 
stalonrnt  of  claim  for  injury  done  to  sheep  by  defendant's  dog,  331,  332 

FIRE  INSURANCE.    See  Insttrance. 

FIRM.    Sec  Partners. 

FIXTURES.    See  Tenant,  and  p.  696. 

FOREIGN  BILLS.    See  Bills  of  Exchange,  &c. 

FOREIGN  JUDGMENT.    See  Judgment. 

FOREIGN  LANGUAGE,  LIBEL  IN.    See  Defamation. 

FORFEITURE  OF  LEASE.     See  Landlord  and  Tenant;  Rscovery  of 
Landw 
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FORGED  CHEQUE  OR  INDORSEMENT.     Ste  Bankek. 

FRAUD.     Sec  Mirbepresentatiox. 

what  amounts  to,  332 

where  a  defence  to  contract  sued  on,  ih. 

mere  concealment  of  defect  will  not  amount  to,  unless  there  was  an  obliga- 
tion to  disclose  it,  ih. 

permitting  a  person  to  remain  under  a  mistake  affectiag  his  opinion  of 
value  of  property  may  amount  to,  ih. 

even  where  mistake  through  misrepresentation  of  a  stranger,  ib. 

as  to  fraudulent  misrepresentation  of  agents,  332,  333 
Forms — 

dffeihce  of,  to  action  on  contract,  334,  335 

defence  of,  to  action  on  guaranty,  343 — 345 

reply  of,  to  defence  of  accord  and  satisfaction,  106 

defence  ofi  to  action  on  fire  policy,  391 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 

FREIGHT.     See  Bills  of  Lading  ;  Common  Carriers  ;  Charteb-party. 

FRIVOLOUS  GROUNDS  OF  DEMURRER.     Sec  Demurrer. 


GENERAL  ISSUE, 

abolished,  except  Not  Guilty  by  Statute.    See  Pleadings. 

GOODS.    See  Sale  of  Goods. 

GOODWILL, 

what  is  comprised  in  tenn,  333 

no  implied  agreement  by  vendor  of,  not  to  carry  on  similar  business  after 

sale,  ih. 
usual  to  exact  an  engagement  to  this  effect  from  vendor,  ib. 
but  T\dll  not  bind  unless  for  good  consideration  and  when  made  by  deed, 

ib. 
Forms — 
stateDient  of  claim  for  breach  of  agreement  to  purchase  goodwill  of  business, 

333,  334 
statement  of  defence  to  preceding  claim  alleging  fraud  by  which  defendant 

was  induced  to  purchase,  334 

GRANT,  LOST.    Sec  Easements  ;  Trespass. 

GUARANTEES, 

definition  of,  335 

provision  of  Statute  of  Frauds  as  to,  ib. 

Sroyision  of  19  &  20  Vict.  c.  97,  s.  3,  as  to,  836 
istinction  between,  and  other  engagements  resembling  them — ^illustra- 
tions, ib. 

essential  characteristics  of,  ib. 

there  must  be  some  one  primarily  liable  after  contract  made,  ih. 

but  though  he  cease  to  be  liable  the  character  of  contract  not  changed 
thereby,  ib. 

promise  must  be  made  to  original  creditor,  ib. 

undertakings  of  del  a'cd^re  agents  to  be  responsible  for  price  of  goods  sold 
on  credit  not  within  Statute  of  Frauds,  to. 

names  of  the  parties  must  appear  in  guaranty,  but  it  need  be  signed  by 
guarantor  only,  ih, 

promise  must  appear  in  the  writing,  ib. 

given  to  firm,  invalidated  by  change  in  firm  by  19  &  20  Vict,  c.  97, 8.  4>  t>. 
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GVARANTEEa—cojUinued. 
Forms — 
statcTneiU  of  claim  on  guaranty  of  the  honesty  of  senrant,  335 — 338 
stcUenient  of  claim  on  guaranty  of  the  payment  of  rent,  838,  339 
8t€Ueine)U  of  defejice  to  preceding  claim,  339 
skUenient  of  claim  on  guaranty  for  rent  of  farm  and  return  of  stock  thereon, 

339—341 
statement  of  defence  to  preceding  claim  alleging  tliat  terms  of  tenancy  were 

altered,  &c.,  341,  342 
reply  to  preceding  statement  of  defence,  343 
statement  of  defence  to  claim  (not  given)  on  guaranty  that  certain  bills 

would  be  paid  at  maturity,  setting  forth  conceidment  of  material  facts, 

fraud,  &c.,  343—345 

HEIR.     See  Recovery  of  Land. 

HIGHWAYS.    See  Nuisance  ;  Trespass. 

HIRE.     See  Bailment  ;  Charter-party, 

HIRING.    Sec  Wrongful  Dismissal. 

HOTEL  KEEPER.    Sec  Innkeeper. 

HUSBAND  AND  WIFE, 
Actions  by — 
wife  could  not  at  law  or  in  ecjuity  sue  alone,  345 
exceptions  to  this  rule,  345,  346 
where  husband  a  convict,  345 

where  he  is  presumed  to  be  dead  or  to  have  abjured  the  realm,  ib, 
where  wife  is  judicially  separated  from  her  husband,  345,  346 
where  she  has  obtained  a  protection  order  under  20  &  21  Vict.  c.  85,  s.  21, 

346 
for  recoveiy  fof  wages,  earnings,  and  property  declared  by  33  &  34  Vict. 

c.  93  to  be  her  separate  property,  ih. 
what  classes  of  property  within  that  Act,  i6.,  347 
for  recovery  of  property  belonging  to  her  before  marriage,  whieh  husband 

by  writing  declared  should  be  her  separate  i>roperty,  ib. 
semble,  married  woman  trading  separately  may  sue  alone  for  libel  or  slander 

of  her  in  her  trade,  347 
married  woman  may  in  any  case  sue  alone  by  leave  of  Court  or  judge,  ib. 
Hat  us  of  divorced  wife,  ib. 
when  husband  mtist  be  joined  in  actions  by  wife,  ib. 

where  action  on  contract  made  with  wiie  before  marriage,  ib. 
where  action  to  enforce  a  right  of  wife  as  executrix,  ib. 
where  suit  is  for  tort  to  person  or  reputation  of  wife  before  or  during 
marriage,  ib. 
cases  in  which  action  may  be  brought  in  name  of  wife  alone,  or  of  husband 
and  wife,  ib. 
where  action  for  injury  to  wife's  realty  during  marria^,  ib. 
where  action  on  contract  with  wife  during  marriage,  tb. 
where  action  on  negotiable  instrument  given  to  wife  before  mar« 
riage,  ib. 
effect  of  death  of  husband  or  wife,  347,  348 
Actions  against — 
married  woman  cannot  as  a  rule  be  sued  alone,  even  with  respect  to  her 

separate  estate,  348 
nor  m  cases  under  the  Married  Women's  Property  Act,  1870,  ib. 
Exceptions  to  rule — 
where  hosbuid  civilly  dead,  ib. 
where  be  is  presumed  to  be  naturally  dead,  ib. 
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HUSBAND  AND  Vil¥E—c<nUinued, 

Actions  against — Exceptions  to  rule  that  wife  cannot  he  sued  alone — eonitHuctL 
where  wife  has  obtained  protection  order,  848 
where  husband  is  an  alien  enemy,  348 
where  wife  has  obtained  leave  to  defend  alone  on  giving  security  for  costs 

under  Order  XVI.,  rule  8,  ib. 
liability  of  husband  on  contracts  and  torts  of  wife  before  marriage,  ib. 
distinctions  based  on  the  date  of  the  marriage,  and  having  reference  to  the 

effect  of  the  Manied  Women's  Proi)erty  Acts,  1870  and  1874,  ib. 
liability  of  husband  on  contracts  and  torts  of  wife  during  the  marriagr, 

348— «50 
wife  cannot  during  coverture  bind  herself  personally,  849 
but  she  may  sometimes  bind  her  separate  estate,  t^. 
she  may  bind  her  husband  by  her  contracts,  ib. 
and  her  husband  and  herself  by  torts,  ib. 
but  execution  is  only  against  husband,  ib. 
general  rule  as  to  extent  to  which  married  woman  may  bind  her  husband 

by  contracts,  349,  350 
effect  of  death  of  husband  or  wife  on  liability  of  survivor,  350 

Forms — 

stcUcment  of  claim  by  husband  and  wife  for  slander  upon  the  wife^  and 
assault  on  husband,  345 — 350 

statement  of  defence  to  preceding  claim,  350 

statement  of  claim  by  husband  and  wife  for])er8onal  injuries  to  the  wife,  351 

statement  of  defence  to  preceding  claim,  351,  352 

statement  of  claim  against  husband  and  wife  to  chaise  wife's  separate  pro- 
perty in  respect  of  debt  of  wife  sued  on,  352 

statement  of  defence  to  preceding  claim.  353 

statement  of  claim  against  husband  on  promissory  note  given  by  inifc  before 
niamage,  353,  354 

statement  of  defence  to  preceding  claim,  setting  up  Married  Women's  Pro- 
perty Act,  1874,  354,  356 

statement  of  claim  against  husband  and  wife  for  libel  publisheil  by  the 
wife,  355 

ILLEGALITY, 

No  action  can  be  maintained  on  promise  to  do  an  illegal  act  or  an  act  wit 
an  illegal  object,  355 

nor  on  a  promise  founded  on  illegal  consideration,  or  on  several  considera- 
tions, any  of  which  is  illegal,  ib. 

if  there  are  several  promises,  some  legal  and  others  illegal,  founded  on 
legal  consideration,  only  the  illegal  promises  are  void,  ib. 

test  for  determining  when  illegality  precludes  a  person  from  maintaining 
action,  ib. 

plaintiff  cannot  recover  for  work  done,  &e.,  if  in  violation  of  Act  of  Tarlia- 

.ment,  ib. 
j)rinter  cannot  recover  for  printing  obscene,  or  blasphemous  book,  ib. 
indemnity  by  railway  comi)any  to  promoters  of  another  railway  for  expences 

should  they  fail  to  obtain  a  bill,  illegal,  ib. 
aliter,  a  promise  by  railway  company  to  pay  landowner  in  consideration  of 

withdrawing  opposition  to  bill  for  extension  of  powers,  ib. 
Loudon  broker  cannot  recover  commission  unless  duly  licenced  mhlcr 

6  Anne,  c.  16 
but  he  may  recover  for  money  jiaid  to  a  seller  on  account  of  his  principal 

for  which  broker  is  by  usage  liable  as  principal,  ib. 
money  lent  for  purpose  of  playing  illegal  game  cannot  be  recovered,  ib. 
aliter,  as  to  money  paid  at  reciuest  of  defendant  on  fkdlilment  ofwaeeriiu; 

contract,  355,  356  -6   "* 
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ILLEGALITY— <:<nUmu€d. 

bond  to  secure  racing  debt  is  void,  856 
as  to  letting  for  illegal  purposes,  ^. 
contracts  made  on  a  Sunday,  ib, 
contracts  iu  restraint  of  trade,  ib.     See  Goodwill. 
how  defence  of  illegality  must  be  pleaded,  ib, 
FoRks — 
sUUement  of  defence  to  annuity  bond  that  it  was  made  in  consideration  of 

compromising  a  suit  in  the  Divorce  Court,  279 
sUUement  of  defence  to  promissory  note,  that  it  was  given  for  amount  of 
betting  debt,  182 

IMMORAL  CONSIDERATION, 

IMirty  to  immoral  contract  or  one  involving  encouragement  to  immorality 

cannot  recover  for  breach  of  it,  356 
brothel  keeper  cannot  recover  for  board,  &c.,  supplied  to  prostitute,  ib, 
rent  of  room  let  for  prostitution  caunot  be  recovered,  ib, 
so  hire  or  price  of  brougham  supplied  to  prostitute,  with  knowledge  that 

it  was  to  be  used  for  attracting  men,  ib, 
plaintiff  in  such  cases  need  not  be  proved  to  have  looked  to  proceeds  of 

prostitution,  ib. 
person  selling  goods,  &c.,  to  prostitute  not  evidently  purchased,  &c.,  for 

prostitution,  not  precluded  m>m  recovering,  356,  357 
bond  or  agreement  in  consideration  of  future  illicit  cohabitation  invalid, 

357 
but  bond  or  deed  in  consideration  of  past  cohabitation  is  valid,  %b, 
aZitcTf  a  parol  agreement,  whether  verbal  or  written,  ib. 
how  defence  of  immorality  should  be  pleaded,  ib. 
Form — 
sUUement  of  defence  to  annuity  deed  that  it  was  given  in  contemplation  of 

future  cohabitation  of  an  adulterous  character,  256,  257 

INCONSISTENT  CLAIMS  AND  DEFENCES.    See  Pleadings;  *'State7ncni 
of  CUiim  ;  "  ''StaUmeiU  of  Defeiux:' 

INDEBITATUS  COUNTS  abolished.    Sec  Pleadings. 

INDEMNITY, 

acceptor  of  bill  for  accommodation  of  another  entitled  to  implied,  178 
assignor  of  lease  entitled  to  implied,  from  assignee  for  money  he  has  been 
compelled  to  pay  us  rent  accruing  after  assignment,  449 
Form — 
Statement  of  claim  by  acceptor  of  accommodation  bill  for  amount  which  he 
has  been  compelled  to  pay,  178,  179 

INDORSEMENT.    See  Bills  of  Exchange,  &c. 

INFANCY, 

infants  not  now  liable  on  any  contracts,  whether  by  special  or  simple  con- 
tract, except  for  necessaries,  357 

whether  for  repayment  of  money  lent  or  payment  for  goods  supplied,  ib, 

no  promise  made  after  full  age  to  pay  debt  contracted  or  ratification  of 
promise  made  during  infancy  valid,  &. 

unless  there  has  been  some  new  consideration  for  the  promise  or  ratification 
after  full  age,  357 

yflmtaiQ '* necessaries f"  Z57,Z5S 

necessaries  for  infant's  wife  on  same  footing  aa  those  for  himself,  t&.,  853 
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Itf  FANCY— continued. 

no  defence  to  action  for  necessaries  that  infant  had  sufficient  allowance  to 

enable  him  to  pay  for  necessaries,  ib, 
or  that  he  had  a  sufficient  supply  of  necessaries,  ib. 
infants  not  liable  on  account  stated  even  for  necessaries,  tb, 

such  account  not   admissible  as  an  admission  that   necessaries  were 
supplied,  ib. 
nor  for  money  lent  though  laid  out  in  purchasing  necessaries,  ib. 
nor  on  bill  for  amount  of  necessaries,  tb. 

infant  liable  on  bill  accepted  after  majority,  though  drawn  before,  ib. 
but  not  for  goods  delivered  to  him  alter  majority  which  were  delivered  to 

carrier  before,  ib. 
liable  for  a  tort  though  action  in  form  ex  contractu,  as  where  he  is  sued  for 

money  had    and  received,   which  he  has  fraudulently  appropriated, 

&c.,  ib. 
not  liable  for  fraudulent  misrepresentation,  ib, 
nor  on  a  warranty  given  by  him,  ib. 

no  answer  to  defence  of  infancy  that  infant  fraudulently  represented  him- 
self of  full  age,  ib. 
plaintiff  cannot  treat  breach  of  contract  as  tort  in  order  to  make  infant 

liable,  ib. 

Form — 
statement  of  defence,  setting  up  infancy,  357 

INJUNCTION, 

conditional  or  unconditional  may  be  granted  by  any  Division  of  the  Higb 

Court,  896 
for  forms  claiming.    See  E^vsement  ;  Trespab-s. 

INNKEEPER, 

provisions  of  26  &  27  Vict.  c.  41,  as  to  liability  of,  358,  359 

effect  of  error  in  the  notice  required  by  the  Act,  359 

common  law  liability  of,  as  to  receiving  guests,  ib. 

who  are  innkeepers  at  common  law,  ib. 

managers  in  whose  name  licence  taken  out  are  not  innkeepers,  ib. 

lien  of,  on  goods  of  guest,  i6. 

formerly  had  no  power  to  sell  under  such  lien,  ib. 

but  may  now  do  so  after  six  weeks'  detention  and  month's  notice,  ib. 
defences  to  actions  against — 

that  statute  not  complied  with,  359,  860 

how  £eu:  denial  of  negligence  a  defence,  360 
Forms — 

statement  of  claim  for  value  of  goods  stolen  in  defendant's  inn,  358 — 360 

statement  of  defence  to  preceding  claim,  360,  361 

statement  of  claim  against  hotel  Keeper  for  injury  to  plaintiff's  goods,  861 

staieineni  of  defcruie  to  preceding  claim  setting  up  Innkeeper's  Act,  and 
noncompliance  therewith  by  pkintiff,  361,  362 

INNUENDO.    See  Defamation. 

INSANITY, 

when  a  defence,  362 
Form— 

statement  of  defence  alleging  defendant's  insanity  at  time  of  contract  and 

that  plaintiff  knew  of  It,  ib. 
reply  to  preceding  defence,  262,  268 

INSOLVENCY, 

entitles  consignor  of  goods  to  stop  them  in  transitu,  594 
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INSURANCE  (Marine), 

what  is  a  policy  of,  363 

two  kinds  of,  tb. 

voyage  policies  and  time  policies,  ib, 

insured  must  have  insurable  interest  in  subject-matter  of  insurance,  ih. 

such  interest  must  exist  at  time  of  contract  and  at  time  of  loss,  ib, 

marine  insurance  a  contract  of  indemnity,  ib.   (aliter,  life  policy,  see  yost. 

Insurance,  Life) 
consequences  of  above  doctrine,  ib, 

decisions  as  to  what  constitutes  insurable  interest,  363,  364 
when  risk  begins  and  when  it  ends,  864 
what  perils  are  usually  insured  against,  ib, 
effect  of  policy  "  lost  or  not  lost,'*  ib, 
decisions  as  to  what  are  perils  of  the  sea,  364,  365 

loss  by  perils  of  sea,  when  remotely  caused  by  negligence  of  crew,  in* 

surers  liable,  364 
when  ship  never  heard  of  after  sailing  presumed  to  have  foundered, 
365 
what  constitutes  a  *' stranding,"  ib, 
loss,  either  **  total"  or  ''partial,"  ih, 
total  loss,  either  "actual"  or  "constructive,"  ib, 
definitions  of  "total "  and  " constructive "  losses,  ib, 
notice  of  abandonment,  365,  366 
when  and  how  to  be  given,  ib, 
how  loss  calculated  on  valued  policy,  366 
how  calculated  on  open  policy,  ib, 

deduction  of  one-third  "  new  for  old, "  allowed  in  case  of  repairs,  ib, 
implied  warranties  in  voyage  policies,  865,  367 

sea-worthiness,  366 

no  deviation,  366,  367 

decisions  as  to  what  is  sea-woithiness  and  deviation,  ib, 
no  implied  warranty  of  sea-worthiness  on  time  policies,  367 
matenal  misrepresentation  avoids,  367,  368 
fraudulent  misstatement,  though  immaterial,  avoids,  368 
concealment  of  material  fact,  even  without  fraud,  vitiates  policy,  367 
but  insurer  not  bound  to  communicate  rumours,  opinion^,  &c.,  367 

Forms — 

ataUTTunt  of  claim  for  total  loss,  particular  and  general  average  losses,  and 
expenses  under  suing  and  labouring  clauses,  363 — 370 

statement  of  defence  to  preceding  claim  alleging  unseaworthiness  and  con- 
cealment, 370 

sUUenient  of  claim  by  shipowner  on  policy  for  total  constructive  loss,  370, 

371 
stcUcnumt  of  claim  on  policy  for  damage  to  vessel  insured  against,  371,  372 
statement  of  claim  on  policy  for  total  loss  of  car^o,  372,  378 
statement  of  defence  to  preceding  claim,  allegmg   "no  interest,"  unsea- 
worthiness, deviation,  and  material  misrepresentation,  373,  374 
statement  of  claim  on  policy  for  loss  of  cargo  seized  on  the  Danube  by  the 

Russian  Government,  374,  375 
statement  of  claim  on  two  policies  for  partial  loss  by  peril  insured  against, 

and  for  damages  under  suing  and  labouring  clause,  375 — 377 
statement  of  claim  on  policy  by  shipper  for  partial  damage  and  loss,  377, 

378 
statemmt  of  defence  to  preceding  claim,  878 
statement  of  claim  by  shipowner  on  policy  for  loss  of  freight  through 

damage  to  cargo,  under  stipulation  in  charter-party,  378 — 380 
statement  ofdaim  bv  assi^ee  of  policy  on  cargo  for  particular  average  loss 

and  expenses  under  suing  and  labouring  clause,  880 — 382 
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INSURANCE  (Marine)— cofUtnwerf. 
Forms — 

sUUemeiU  of  de/erux  to  preceding  claim,  382 

8tatc7naU  of  claim  by  principal  and  agent  in  the  alteraatiYe  for  amount 
of  premiums  or  for  amount  of  notes  given  for  same,  and  on  aeoonnt 
stated,  383,  384 

INSURANCE  (LIFE), 

more  than  contract  of  indemnity,  385 

in  which  respect  it  differs  from  Marine  and  Fire  Insurance,  ib, 

insurable  interest  necessary  in  caae  of,  ib. 

interest  at  time  of  contract  sufficient,  ib. 

what  constitutes  insurable  interest,  ib. 
decisions,  ib. 

amount  of  insurable  interest  only  can  be  recovered,  ib, 

assignment  of,  ib. 

notice  of,  to  be  given  to  insurer,  ib. 

effect  of  fraudulent  misrepresentation  by  assured,  on  policy,  ib. 

where  there  is  a  condition  that  policy  shall  be  void  if  written  answers  to 
questions  be  untrue,  the  imtruth  need  not  be  intentional,  ib. 

nor  can  the  Question  of  their  materiality  be  raised,  ib. 

but,  where  there  is  not  such  condition,  mere  statements  and  representa- 
tions which  are  untrue,  will  not  avoid  policy,  imless  fraudulent,  t^. 

dying  "  by  his  own  hands," — what  included  under  term,  385,  386 
Forms— 

statemeiU  of  claim  on  policy  effected  by  creditor  on  life  of  debtor,  385—387 

sUUemcnt  of  claim  by  assignee  of  life  policy,  387,  388 

INSURANCE  (FIRE), 

policy,  is  a  contract  of  indemnity,  388 

insurer  can  only  recover  amount  of  actual  damage  or  loss,  ib. 

necessary  to  show  an  interest  in  subject-matter  at  times  of  insurance  and 

of  fire,  ib. 
who  have  an  insurable  interest,  ib, 
warehousemen,  iJb. 
wharfingers,  ib. 
carriers,  ib. 

who  may  recover  whole  value  of  the  goods  burnt  though  consignee 
unable  to  recover  by  reason  of  value  not  having  been  declared  under 
Carrier's  Act,  ib. 
property  must  be  described  in  policy,  ib. 

where  there  is  a  condition  against  alteration  of  premises  insored,  a  subse- 
quent alteration  avoids  policy,  ib. 
aliteTf  if  there  is  no  such  condition,  even  where  a  dangerous  trade  is  set 

up,  ib. 
policy  covers  loss  caused  by  negligence  of  assured,  if  there  be  no  frand,  i^. 
nre  policy  was  not  assignable  l^ore  Judicature  Act  (1873),  388,  389 
Forms — 
ataUment  of  claim  on  fire  policy  for  jMirtial  loss  and  for  trespass,  388—390 
statement  of  defence  to  preceding  claim,  setting  up  non-performance  of  con- 
ditions precedent  and  fraud,  390—392 

INTEREST.    See  Compound  Intf.iiest  ;  Bills  of  Exchange,  &c. 

INTERPLEADER, 

procedm*e  on,  not  affected  by  Judicature  Acts,  392 
pro\'isions  of  2  \V.  4,  c.  68,  and  23  &  24  Vict  c  126,  ib. 
Fokms — 

issiic  on  claims  of  plaintiff  and  defendant  to  shares,  392,  393 
issue  on  claim  to  goods  seized  by  sheriff,  393,  394 
issue  on  adverse  cMms  to  same  property,  394 
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JOINDER  OF  PARTIES.     Sec  Parties. 

JOINT  STOCK  COMPANIES, 

how  they  sue  and  are  sued,  102 

JOINT  TENANTS, 

overholding  by  one  does  not  make  other  liable  for  use  and  occupation,  629 

JUDGMENTS, 

formerly  an  action  must  hare  been  brought  in  England  on  judgment 

obtained  in  Ireland  or  Scotland  before  execution  comd  be  had,  397 
so  as  to  judgments  obtained  in  England  and  Scotland  before  they  could  be 

enforced  in  Ireland,  ib. 
and  as  to  Judgments  obtained  in  England  or  Ireland  before  they  could  be 

enforcea  in  Scotland,  ib. 
now  holder  of  judgment  in  one  kingdom  can,  by  registering  it  in  another, 

enforce  it  in  the  latter  under  31  .&  32  Vict  c.  64,  ib. 
before  passing  of  Judicature  Acts,  actions  on,  must  ha^e  been  brought  in 

county  where  judgment  enrolled,  the  venue  being  local,  394 
cdiUr  now,  local  venue  having  been  abolished  by  Order  XXXVI.  r.  1,  i6. 
on  what  judgments  action  will  lie,  ib. 
in  case  of  foreign  or  colonial,  plaintiff  may  proceed  either  on  judgment  or 

on  original  cause  of  action,  394,  395 
statement  of  claim  on,  need  not  allege  that  Court  had  jurisdiction,  pre- 
sumption being  in  favour  of  foreign  judgments,  395 
plaintiff  suing  on  judgment  not  entitled  to  costs  without  order  of  Court, 

14  k  15  Vict  c.  99,  s.  7,  ib. 
Defences — 

Nul  ticl  record,  ib, 

if  effect  of  judgment  misstated,  how   to  l^e  denied  in  statement  of  de- 
fence, ib. 
Payment-— 

provision  of  4  &:  5  Anne,  c.  16,  s.  12,  as  to,  ib. 
Release — 

how  pleaded,  ib. 
Dischaige — 

arrest  on  ca.  sa.  formerly  amounted  to,  ib. 

arrest  in  any  of  the  cases  in  which  i^erson  may  now  be  arrested  for  debt 
does  not  discharge  debt,  ib, 
no  defence  which  could  have  been  set  up  in  original  action  can  be  pleaded,  395 
nor  can  any  matter  which  is  ground  for  setting  aside  judgment  be  raised 

by  way  of  defence,  395,  396 
but  ground  for  absolute  and  unconditional  ii^unction  may  have  been  for- 
merly set  up  as  equitable  defence,  396 
and  now,  senAle,  matter  which  is  ground  for  cmvditUnml  injunction  may  be 

set  up,  ib. 
the  fact  that  an  appeal  is  pending  cannot  be  set  up  as  a  defence,  though  it 

is  a  ground  for  staying  execution,  397 
matter  which  is  ground  of  error  cannot  be  pleaded  in  defence,  396. 
in  the  case  of  foreign  judgments,  defence  that  judgment  erroneous  in  point 

of  law  and  on  the  merits,  not  allowed,  ib. 
or  that  fresh  evidence  has  been  discovered  showing  it  to  be  erroneous,  ib, 
or  for  mistake  of  the  law  of  the  foreign  country,  ib. 
but  defendant  allowed  to  plead  the  following  defences  : — 

{a)  that  Court  had  no  jurisdiction,  ib. 

(b)  errors  on  the  face  of  the  judgment,  ib. 

(c)  for  repudiating  English  law  where  it  was  necessary  to  decide  the  case,  ib. 

but  seinble  aliter  for  mistake  in  fji^Ush  law,  396,  397 
(t£)  that  judgment  contrary  to  natural  justice,  396 
(e)  that  jud^ent  not  final  and  conclusive,  ib. 
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JVDGME^T^— continued. 
Defences — continued. 

(/)  that  defendant  was  not  summoned,  and  had  no  notice  of  proeeed- 

iugs,  396 
{g)  that  defendant  was  not  a  resident  in  or  subject  of  foreign  coontrj, 
and  that  judgment  passed  against  him  in  default  of  appearance,  ft. 
{h)  that  judgment  obtained  by  fraud,  ib. 
Forms — 

statement  of  claim  on  judgment  obtained  in  the  Isle  of  Man,  394-^97 
statement  of  defence  to  preceding  claim,  setting  out  that  defendant  was  not 
resident  or  domicilea,  and  was  not  served  with  any  process  or  summons, 
397,  398 

JUSTICES  OF  THE  PEACE.     See  False  Imprisokmkxt. 

JUSTIFICATION.    See  Defamation. 

LAND.    Sec  Recoveuy  of  Land  ;  Sale  of  Land. 

LANDLORD  AND  TENANT, 

how  relation  of,  created,  398 
when  it  must  be  created  by  deed,  ib. 
when  covenants  run  with  the  land,  399 
liabilities  of  parties  on  execution  of  lease  or  agreement,  ih. 
Landlord's  Liabilities : — 
on  the  lease  or  agreement,  ib. 
on  i^arol  demise  there  is  implied  promise  of  quiet  possession  but  not 

of  title,  ib. 
landlord  bound  to  deliver  ^fossession,  ib. 
no  implied  warranty  that  premises,  &c.,  reasonably  iit  for  habitation  or 

cultivation,  ib, 
alitcrj  on  letting  house  and  furniture,  ib, 
covenant  for  quiet  enjoyment,  ib. 
implied  from  word  "demise  '*  and  "  let,"  ib, 

alitcry  where  express  covenant  for  quiet  enjoyment  or  posseasion,  ib, 
what  constitutes  breach  of  covenant  for  quiet  enjoyment,  399,  400. 
refusal  to  give,  or  allow  tenant  to  take,  possession  not  a  breach,  400 
other  acts  which  though  interfering  with  tenant's  rights  do  not  constitute 

such  breach,  ib. 
measure  of  damages  in  actions  for  breach  of  covenant  for  title  or  quiet 
enjoyment,  ib. 
Tenant^ s  Liabilities:^ 
bound  to  accept  possession,  399 

unless  he  has  agreed  to  tenancy  on  a  condition  which  landlord  has 

not  fulfilled,  w,  * 

on  mere  oral  contract  for  hire  of  realty  cannot  be  sued  for  not 
taking  possession,  or  for  rent,  or  for  use  and  occupation,  ih, 
covenants  to  pay  rent,  400 
tenant  remains  liable  on,  after  assignment,  ib, 
there  is  an  implied  covenant  or  promise  by  assignc-e  to  indemnify 

assignor,  ib. 
but  tenant  not  liable  for  rent  after  assignment  where  there  is  merely 

a  reservation  of  rent,  ib, 
no  defence  to  action  for  rent  that  tenant  induced  to  accept  lease  by 

fraud,  ib. 
liability  for  repairs,  401 

covenants  relating  to,  ib. 
covenants  to  repair,  and  to  repair  after  notice,  generally  but  not 

necessarily  distinct,  ib, 
consequence  of  their  being  distinct  or  independent,  »6. 
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LANDLORD  AND  TENANT-H^o^^mtcerf. 
TenanCs  Liabilities  — 

no  contract  to  repair  implied  from  relation  of  landlord  and  tenant 

having  been  established,  401 
measure  of  damages  in  actions  on  covenants  to  repair,  ib. 
(a)  where  landlord's  interest  continues,  ib. 
(6)  where  it  is  forfeited  or  terminated,  ib. 

depends  on  state  of  premises  at  the  commencement  of  tenancy,  ib. 
if  dilapidation  prevents  landlord  from  letting,  ib. 
landlord  may  claim  as  special  damage  that  his  lease  has  been  forfeited 

by  the  breach  of  defendant's  covenant  to  Repair,  ib. 
and  may  recover  the  amount  he  has  been  compelled  to  pay  in  action 

for  breach  of  covenant  to  repair,  ib. 
covenant  to  insure,  ib. 
runs  with  the  land,  being  by  virtue  of  14  Geo.  3,   c.   78,  s.  83, 

^Hrtually  a  covenant  to  repair,  ib. 
covenant  to  cultivate  iu  husbaindlike  manner,  402 

how  claim  for  breach  of  to  be  stated,  ib. 
covenant  not  to  carry  on  particular  trade,  ib. 

decisions  as  to  what  constitutes  a  breach  of,  ib. 
covenant  not  to  assign,  ib. 
sub-demise  no  breach  of,  ib. 

unless  where  covenant  is  ''not  to  let  or  assign  over,"  ib, 
assignment  by  one  joint  tenant  to  another  violates,  ib. 
where  covenant  is  not   to  assign  without  consent,  such  consent  is 

not  to  be  withheld  arbitrarily,  402,  403 
measure  of  damaf;es  for  breach  of,  403 
covenant  to  yield  up  at  end  of  tenancy,  ib. 
measure  of  damages  for  breach  of,  ib. 
landlord  may  recover  cost  of  ejecting  under  tenant  left  in  possession 

by  tenant,  ib. 
so  the  expense  of  compromising  an  action  brought  by  a  person  to 

whom  he  had  let  after  expiration  of  defendant's  tenancy,  ib. 
such  damages  may  «;wi6Z<?  1)0  recovered  independently  of  covenant,  404 
the  acceptance  of  rent  for  period   of  holding  over  does  not  affect 

landlord's  right  to  sue  for  breach  of,  403 
fidiotis  against  assignees  of  lease,  ib. 

sub-demise  for  whole  remaining  term  is  an  assignment,  ib. 

executor  de  son  tort  enteiing  and  taking  possession  of  lease  liable 

as  assignee,  t6. 
so  a  person  entering  into  possession  ar  receiving  rents  and  profits  is 

liable  as  assignee,  though  not  an  executor  de  son  tart,  ib. 
trustee  of  debtor's  estate  for  benefit  df  creditors  who  has  not  repudiated 

lease,  liable  as  assignee,  ib. 
trustee  in  bankruptcy  liable  for  rent  falling  due  between  adjudication 

and  disclaimer  of  lease,  ib. 
assignees  not  liable  for  breach  after  they  assign  away,  ib. 
notice  to  landlord  of  the  assignment  unnecessary,  ib. 
assignment  to  a  pauper  to  escape  liability  for  future  rent  not  void  on 

ground  of  fraud,  unless  there  be  a  secret  trust  for  benefit  of  assignor, 

403,  404 
assignee  may  be  sued  after  assignment  for  breaches  before  assign^ 

ment  by  him,  404 
not  liable  for  breaches  committed  before  assignment  to  hinii  ib. 
€ictionsfor  doiible  rent  for  holding  over,  ib, 
provisions  of  11  Geo.  2,  c.  19,  s.  18. 
apply  only  where  tenant  has  given  a  valid  notice,  ib. 
holding  over  must  be  wilfid  and  contumacious,  ib. 
actions  for  double  fxUue,  ib. 
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LANDLORD  AND  TE^ AJisT—coyUinucd. 

Tenant's  Liabilities —  • 

actions  for  double  value — 

Srovision  of  4  Geo.  2,  c.  28,  404,  405 
efendant  may  show  that  plaintiff  waiveil  notice  to  quit  or  demand 
of  possession,  405 
such  waiver  should  now  be  specially  pleaded,  ib. 

Forms — 

stalement  of  claim  for  rent,  898 — 405 

atatemeiU  of  claim  for  rent  and  royalties  a^inst  asn^ees  of  lease  of 
colliery  and  breach  of  covenant  to  work  it  in  a  miner-like  manner, 
405—407 

statement  of  claim  by  trustee  and  cestuis  que  trust  for  breach  of  covenant 
to  repair,  407 

statement  of  claim  by  tenant  from  year  to  year  for  breach  of  implied  pro- 
mise of  quiet  enjoyment,  408 

statanent  of  defence  to  preceding  claim,  setting  out  waiver  of  right  to 
proper  notice  by  accepting  shorter  notice,  408 — 409 

statcnient  of  claim  for  breach  of  covenant  for  title  and  qniet  enjoyment,  40^ 

statement  of  defence  and  counterclaim  to  preceding  claim,  410 

statement  of  claim  against  landlord,  under  agreement,  for  improvements 
by  tenant,  410,  411 

statement  of  claim  against  landlord  for  breach  of  covenant  to  make  im- 
provements on  demised  premises,  411,  412 

statement  of  defence  (claim  not  given),  setting  out  an  eviction  by  landlonl^ 
339 

LEASE.     See  Landlord  and  Tenant. 

LEAVE  AND  LICENCE, 

form  of  defence  of,  to  trespass  de  bonis  asjjortatis,  601 

LESSOR  AND  LESSEE.     Se4!  Landlord  and  Tenant  ;  Recoybry  of  Lakd. 

LIBEL.     See  Defamation. 

LIEN.     See  Trover. 

LIFE  INSURANCE.    See  Insurance. 

LIGHT.     See  Easement. 

LIMITATION  OF  ACTIONS, 

tabular  view  of  period  of,  ifi  the  various  actions,  418 — 417 
from  what  time  statutes  run,  417 — 419 

in  case  of  breach  of  contract,  411 

in  case  of  torts)  418 
when  currency  of  statutes  suspended  by  disability  of  plaintiff,  ib. 
when  defendants  beyond  the  seas  statutes  do  not  begin  to  run  until  their 

return,  ib. 
when  one  of  several  co-debtors  beyond  seas,  statutes  only  suspended  as  to 

him,  ib. 
meaning  of  '  *  beyond  seas, "  ib, 
provisions  as  to  persons  beyond  seas  apply  to  persons  resident  abroad  as 

well  as  to  natives  of  United  Kingdom,  418,  419 
when  a  statute  of  limitation  once  begins  to  run  no  supervening  disability 

will  interrupt  it,  419 
revival  of  barred  claim  by  subsequent  payment,  ib. 
where  two  debts  and  one  barred  effect  of  payment  made  senendly,  i^. 
payment  by  agent  sufficient,  nnlees  authority  exceeded,  f6. 
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LIMITATION  OF  ACTIONS— ixmUnued, 

payment  need  not  be  made  by  debtor,  419 

when  made  by  third  person,  being  himself  also  liable,  the  creditor  cannot 

appropriate  payment  as  made  on  behalf  of  other  debtor,  ib, 
payment  by  one  co-debtor  does  not  reyive  debt  as  against  other  or  others,  ib, 
payment  need  not  be  made  to  creditor,  419,  420 
what  is  sufficient  evidence  of  payment,  420 
revival  by  acknowledgment  or  promise,  420—422 
distinction  between  effect  of  promise  and  tliat  of  acknowledgment,  420 
evidence  of  promise  or  acknowledgment,  ib. 
acknowledgment  by  agent  sufficient,  ib. 
promise  or  acknowledgment  by  one  joint  debtor  does  not  deprive  other  or 

others  of  benefit  of  any  statute  of  limitations,  420,  421 
by  and  to  whom  promise  or  acknowledgment  to  be  made,  421 
when  to  third  person  it  must  amount  to  a  promise  to  pay  the  debt,  ih. 
stronger  evidence  required  to  revive  debt  already  barred  than  to  suspend 

currency  of  statute,  ib. 
Court  to  determine  whether  a  document  amounts  to  a  promise  or  acknow- 
ledgment, ib. 
so  whether  it  is  an  absolute  or  conditional  promise,  ib. 
promise  or  acknowledgment  after  action  insufficient,  ib. 
the  provision  requiring  promise  or  acknowledgment  to  be  in  writing 
signed,  applies  to  debt  on  simple  contract  alleged  by  way  of  set  off  to 
which  statute  has  been  pleaded,  ib. 
revival  by  promise  or  acknowledgment  is  confined  to  cases  of  debt,  and 
does  not  apply  to  liability  for  breaches  of  contract  not  resulting  in  a 
debt,  ib. 
the  doctrine  of  revival  does  not  apply  to  actions  for  wrongs  independent 

of  contract,  ib. 
infant  may  by  promise  or  acknowledgment  revive  debt  for  necessaries  barred 

by  statute,  ib. 
re\'ival  of  specialty  debts  (provisions  of  3  &  4  Will.  4,  c.  42),  421,  422 

they  may  be  revived  by  acknowledgment  in  writing  signed  by  debtor 

or  his  agent,  422 
or  by  part  payment  or  part  satisfaction  of  principal  or  interest,  ib. 
act  only  applies  to  money  remaining  unpaid,  and  acknowledged  to  be 

due,  ib. 
and  not  to  other  claims  for  acts  or  omissions  in  breach  of  covenant,  il/. 
acknowledgment  under  act  need  not  import  a  promise  to  pay,  ib. 
and  may  therefore  be  made  to  a  thinl  person,  ib. 
how  minority  or  other  disability  to  be  pleaded  in  reply  to  a  defence  that 

debt  is  barred  by  statute,  ib. 
now  necessaiy  to  reply  specially  where  debt  revived  by  payment  or  by 

promise  or  acknowledgment,  A. 
revival  of  specialty  debt  under  3  &  4  Will.  4,  c.  42  must  be  specially 

replied,  ib. 
and  reply  must  state  whether  revival  was  by  part  payment,  part  satisfac- 
tion or  acknowledgment,  i&. 
a  reply  to  a  defence  setting  up  Statute  of  Limitations  that  the  cause  of 

action  was  fraudulently  concealed  is  demurrable,  ib. 
foreign  statutes  of  limitation  which  bar  the  remedy  and  not  the  right  have 
no  application  here,  ib. 
Forms — 
statcjnciU  of  defence  setting  up  Statute  of  Limitations,  180 
sUUement  of  defence  of  Statute  of  Limitation  to  action  for  the  recover}*  of 

land,  519,  520 
reply  that  debt  was  revived  by  acknowledgment  in  writing,  164 
reply  that  plaintiff  was  under  disability  at  accrual  of  cause  of  action,  &c.. 
180 
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LIVERY  STABLE  KEEPER.     See  Trover,  head  "LiEX." 

LODGING-HOUSE  KEEPER.     Sec  Innkeepers. 

"LOST  OR  NOT  LOST,"  POLICIES.     See  Insurance  (Marine). 

LOST  GRANT.     See  Easements. 

LUGGAGE, 

(personal)  liability  of  carrier  for.     See  Common  Carriers. 


MALICIOUS  ARREST, 

imprisonment  for  debt  abolished  generally  by  32  &  38  Viet.  c.  62,  423 
certain  cases  in  which  a  person  may  still  be  imprisoned  for  debt,  ih, 
cases  on  which  arrest  on  mtsiie  process  still  lawful,  ib. 
to  found  the  action  it  must  be  shown  that  there  was  no  reasonable  or 

Xirobable  cause  for  measures  taken  by  defendant,  ib. 
plaintiff  must  state  and  prove  that  proceedings  have  terminated  in  his 

favour,  iJb. 
Forms— 
statement  of  claim  for  maliciously  procuring  the  arrest  of  the  plaintiff  in  a 

civU  suit,  423,  424 
counter  claim  (claim  not  given)  founded  on  malicious  arrest,  424,  425 

MALICIOUS  PROSECUTION, 

when  action  for  lies,  425,  426 

criminal  charge  must  have  been  made,  426 
and  dismissed,  t&. 
or  conviction  quashed,  ib. 

exception  to  the  rule  that  charge  must  have  been  dismissed  or  conviction 
quashed,  426 

absence  of  reasonable  and  probable  cause  and  malice  must  be  shown,  ib. 

but  malice  may  be  presumed  from  absence  of  reasonable  and  probable 
cause,  ib. 

definition  of  "reasonable  and  probable  cause,'*  ih. 

necessary  to  state  and  show  that  plaintiff  has  been  injured  in  person,  repu- 
tation, or  business,  426,  427 

Forms— 

statement  of  claim  for  malicious  prosecution  on  a  Mse  charge  of  embezzle- 
ment, 425—427 

statement  oj  defence  to'preceding  claim,  setting  out  reasonable  and  probable 
cause  and  counterclaim,,  for  money  appropriated,  427,  428 

reply  to  preceding  statement  of  defence  and  counterclaim,  428,  429 

rejoinder  to  preceding  reply,  429 

stalem^TU  of  claim  for  malicious  prosecution  on  a  charge  of  making  a  fidae 
claim  against  an  estate  in  liqmdation,  429,  430 

staiemcnt  of  defence  to  preceding  claim,  setting  forth,  inter  aiia^  an  accord 
and  satisfaction,  430,  431 

MARINE  INSURANCE.    See  Insurance. 

MARKET, 

statement  of  claim  for  obstruction  of,  432 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT.    See  Wrongful  Dismissal. 
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MEDICAL  PRACTITIONER, 

could  not  at  common  law  maintain  action  for  fees,  433 

statutory  provision  (21  &  22  Vict.  c.  90)  giving  power  to,  to  recover  for 
attendance  and  medicine,  iJIt, 

may  maintain  action  under  statute  without  proof  of  express  contract,  ib, 

may  recover  against  other  |)erson  than  patient  where  attendance,  &c.,  given 
on  credit  of  other  person,  ib. 

must  be  registered  under  Act  befoi-e  they  can  recover  fees,  kc^  ib, 

registration  must  be  proved,  though  not  disputed,  ib. 

medical  register,  how  far  evidence  of  registration  or  non-registration,  ib. 

Act  (21  &  22  Vict.  c.  90)  does  not  affect  chemisis  and  druggists  or  dentists 
so  far  as  selling,  compounding,  or  dispensing  medicines,  ib. 

apothecaries — provision  of  55  Geo.  III.  c.  194,  relating  to,  ib. 

liability  of  physicians  and  surgeons  for  want  of  care  or  skill,  ib. 
Forms — 

statement  of  claim  by,  for  attendance  and  medicine,  433,  434 

statement  of  claim  against  surgeons  at  an  hospital  for  injury  through  un- 
skilful operation,  434,  435 

statement  of  claim  by  executrices  of  suigeon-dentist  for  charges  for  profes- 
sional services,  435 

statement  of  defence  to  preceding  claim,  435,  436 

statement  of  claim  by  medical  man  for  balance  of  purchase-money  on  sale 
of  practice,  436,  437. 

MESNE  PROCESS, 

arrest  on.     See  Malicious  Arrest. 

MESNE  PROFITS, 

claim  for,  may  be  joined  with  claim  for  recovery  of  land,  616 
For  Forms,  see  Recovery  of  Land. 

MINES.    See  Landlord  and  Tenant  ;  Trespass. 

MINORS.    See  Infancy. 

MISCHIEVOUS  ANIMALS.    See  Ferocious  Animals. 

MISJOINDER  OF  PARTIES.     See  Parties. 

MISNOMER  IN  WRIT.    See  Parties. 

MISREPRESENTATION, 

essential  conditions  to  maintaining  action  for,  437 

when  by  agent,  ib. 

when  by  third  person,  ib. 

by  fraudulent  prospectus,  437,  438 

See  provisions  of  30  k  31  Vict,  c  131,  as  to  duty  of  directors  to  make 
certain  disclosures  in  issuing  prospectus.     Addenda  XXXV. 

incorporated  company  liable  for,  by  agent,  438 

misrepresentations  as  to  solvency,  credit,  ftc,  of  third  person,  ib. 
must  be  in  writing,  signed  under  9  Geo.  IV.  c.  16,  ib, 
signature  of  agents  and  partners,  ib. 

how  far  it  is  necessary  to  show  that  plaintiff  was  influenced  by  the  misre- 
presentation, 438,  439 

dctence  that  plaintiff  relied  on  his  own  observation  or  inquiries,  439 

measure  of  damages  in  actions  for,  ib. 
Forms  (and  see  Fraud) — 

steUement  of  claim  for  misrepresenting  the  value  of  a  business  on  the  sale 
thereof,  437—440 

steUement  o^  defence  to  preceding  claim,  that  plaintiff  relied  on  his  own  in- 
yestigations,  440 

z  z 
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MISREPRESENTATION— c(m/inM«£. 
Form  s — contimied. 
iUUemerU  of  claim  for  fraudulently  inducing  plaintiff  to  take  worthleas 

shares,  440—442 
gtcUem^tU  of  claim  for,  in  fraudulent  prospectus,  442,  448 
statem^ent  of  defence  to  preceding  claim,  443 — 445 
statement  of  claim  against  directors  of  company  for,  by  means  of  fraudulent 

prospectus,  445,  446 
statement  of  claim  for,  as  to  solvency  of  tliird  person,  446,  447 

MISTAKE, 

money  paid  in.     See  Monet. 

MONEY, 

action  for  money  paid  for  the  defendant  at  his  request,  448 

essential  conditions  of  such  action,  ib, 

when  request  implied,  ib, 
money  lent : 

what  is  evidence  of  a  loan«  449 

mere  payment  of,  not  evidence  of  loan,  ib. 
money  i)aid  to  use  of  plaintiff : 

money  recoverable  on  total  failure  of  consideration,  450 

money  paid  under  mistake  of  law  not  recoverable,  ib. 

aliter,  where  paid  under  mistake  of  facts,  ib. 

money  obtained  by  fraud  recoverable,  ib. 

but  fraud  must  be  at  once  repudiated,  ib. 

money  extorted  may  be  recovered,  ib. 

money  obtained  under  legal  process  cannot  be  recovered,  451 
person  to  whom  money  paid  for  another  not  liable  to  that  other  until  he 

has  agreed  with  him  to  hold  it  to  his  use,  449,  450 
Forms— 
statement  of  claim  for  money  lent  and  interest,  448 — 451 
statement  of  claim  for  money  lent,  and  in  the  alternative,  on  an  account 

stated,  451,  452 
statement  of  defence  to  preceding  claim,  452,  453 
statement  of  claim  by  master  of  ship  for  money  expended  in  repairing  ship, 

453,  454 
stalcniaU  of  claim  for  recovery  of  money  obtained  by  means  of  a  fiedse  ac- 

coiut,  454,  455 
statement  of  claim  for  money  paid  by  mistake,  455,  456 
statement  of  defence  to  precedmg  claim,  456,  457 
statement  of  claim  for  money  paid  by  mistake  (another  form  on  different 

facts),  457,  458 
statcm4mt  of  claim  for  money  paid  on  acceptances  which  were  obtained  by 

misrepresentation,  458,  459 
staJtement  of  claim  for  money  paid  at  defendant's  request  for  bets,  459,  460 
statement  of  claim  for  money  nad  and  received,  460 

MORTGAGE.    See  Recovery  of  Land. 

MUTUAL  CREDITS.    See  Bankruptcy. 


NECESSARIES.    See  Infancy. 

NECESSITY, 

right  of  way  by.    Su  Easements  ;  Trespass. 

NEGLIGENCE, 

onus  of  proving  usually  on  the  plaintiff,  461 

injury  caused  by  accident  without  negligence  not  actionable,  %b. 
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NEGLIGENCE— <j<m/i7iw<jd 

any  negligence  not  enoughi  461 

when  negligence  may  be  inferred  from  mere  fact  of  occurrence,  ib, 

master  not  liable  for  wilful  and  malicious  act  of  servant,  461,  462 

person  usually  liable  for  negligenco  of  servants  employed  by  him,  462 

aliteTf  as  regards  acts  of  a  contractor  or  his  servants,  ib. 
Defences — 

contributory  negligence : 

how  far  a  child  can  be  guilty  of  contributory  negligence,  463 

master  not  liable  to  one  servant  for  the  negligence  of  another,  463 

but  both  must  be  engaged  in  "common  emplo^ent,"  ib. 

master  liable  to  servant  for  injuries  through  his  (master's)  personal  negli* 
gence,  ib. 

wluit  constitutes  personal  negligence  for  which  master  liable,  463,  464 

at  common  law  no  remedy  wnere  person  killed  through  negligence  of 
another,  464 

except  where  personal  estate  depreciated,  ib, 

provisions  of  Lord  Campbell's  Act  to  meet  such  cases,  ib, 

essential  conditions  to  suing  under  Act,  ib. 

distinction  between  action  under  Lord  Campbell's  Act  and  that  by  exe- 
cutor for  depreciation  of  the  personal  estate,  464,  465 
Forms — 

statement  of  claim  against  master  for  negligence  of  servant  in  unloading 
goods  causing  personal  injury,  461 — 465 

statement  of  defence  to  preceding  claim  (contributory  negligence),  465 

statement  of  claim  against  railway  company  and  their  contractor  for 
negligence  in  unloading  a  van  causing  personal  injury,  466 

statement  of  defence  of  first  defendants  to  preceding  statement  of  claun, 
466,  467 

statemenJt  of  defence  of  second  defendant,  467 

statement  of  claim  for  injury  to  child  through  negligence  of  defendant's 
servants  in  leaving  horse  and  van  unguarded  in  the  street,  467,  468 

stateincnt  of  defence  to  preceding  claim,  468,  469 

statement  of  claim  for  injury  to  plaintiff  by  falling  of  lamp  through  its 
defective  condition,  469 

statement  of  defence  to  preceding  claim,  469,  470 

statement  of  claim  for  injury  caused  by  negligence  of  defendant's  servant 
causing;  the  plaintiff  to  be  run  over  in  the  street,  470 

statement  of  defence  to  preceding  claim,  470,  471 

statement  of  claim  by  servant  against  master  for  personal  negligence  while 
interjwsing  in  the  work,  471,  472 

statem/ytit  of  claim  by  servant  against  employers  for  injury  through  defec- 
tive machine,  472 

statement  of  claim  against  corporation  and  their  contractor  for  injury 
through  negligence  causing  outflow  of  water  from  a  canal,  472 — 474 

statement  of  defence  of  corporation  to  preceding  claim,  474,  475 

statement  of  defence  oi  contractors,  i7 6,  476 

statement  of  claim  against  railway  company  for  iHJury  through  defective 
construction  of  lamp  in  railway  carriage  by  reason  of  which  it  fell,  and 
injured  the  plaintiff,  477 

statement  of  defence  to  preceding  claim,  477,  478^ 

statement  of  claim  against  railway  company  for  injury  to  passenger  caused 
through  "over-shooting"  platform,  478,  479 

statement  of  defence  to  preceding  claim  (contributorj-  negligence),  479,  480 

statement  of  claim  for  injuries  through  railway  collision  caused  by  negli- 
gence, 481 

statement  of  claim  against  railway  company  for  injury  caused  by  engine 
running  without  warning  into  siding  used  by  the  public,  481,  482 

statement  of  defence  to  preceding  claim,  482 

z  z  2 
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'SEGIAGENCE— continued. 
Forms— 
HateitieiU  of  claim  under  Loid  Campbell's  Act  by  executor  of  person  killed 

by  negligence  of  defendant«  (railway  company),  482,  483 
statement  rlfclaifn  against  pilot  for  negligence  causing  collision  and  damage 

to  plaintiif 's  barge,  488 
stat^nent  of  defence  to  preceding  claim,  484,  485 
statement  of  claim  against  owner  of  ship  for  negligence  candng  collision, 

485,  486 
statement  of  defence  to  preceding  claim,  486,  487 

NEVER  INDEBTED, 

defence  of,  abolished.    Se€  Pleadings. 

NEW  ASSIGNMENT, 
abolished,  87 
amendment  of  pleadings  now  in  all  cases  substituted,  ib, 

NEWSPAPER, 

defence  to  libels  in,  under  Lord  Campbell's  Act.     See  Defamation. 

NON-JOINDER  OF  PARTY.     See  Parties. 

NOT  GUILTY, 

plea  of,  abolished,  except  Not  Guilty  by  Statute,  47 — 49 

NOT  GUILTY  BY  STATUTE, 
defence  of, 

when  it  may  be  pleaded,  48 
effect  of  the  defence,  48,  49 

Forms — 
staltment  of  defence  of,  to  action  for  unlawful  distress,  804 

NOTICE  OF  DISHONOUR.     See  Bills  of  Exchange. 

NOTICE  IN  LIEU  OF  CLAIM, 

FoBM,  504 
should  state  vemu!,  unless  it  is  desired  to  have  action  tried  in  Middlesex,  i^- 

NUISANCE, 

where  indictable,  plaintiff  must  have  sustained  exceptional  damage,  487 
injury  through  defective  fencing  by  public  path  or  highway,  ib, 
nuo  as  to  what  constitutes  a  nuisance,  t^. 
decisions,  487,  488 

distinction  between  nuisances  to  property,  and  those  affecting  personal 
righU,  488  i    ^  H'  "^1 

no  defence  that  defendant  only  made  reasonable  use  of  his  property,  ib. 

cases  of  nuisance  and  negligence  frequently  mixed  up,  ib. 

distinction  between  cases  where  person  on   premises  for  business,  and 
where  merely  by  penmssion,  at  time  of  iiyury,  ib. 
liability  of  occupier  of  dangerous  jsiemises  to  mere  licensee,  489 

rule  that  occupier  of  land  liable  for  nuisance  thereon,  much  modified,  ih. 

when  nuisance  created  by  servants  of  person  having  a  contract  with  occu- 
pier, ih, 

immediate  employer  of  person  causing  injury  liable,  tJ, 

exceptions  to  rule  that  contractor  liable,  489,  490 

owner  of  land  not  liable  for  nuisance  on  it  after  letting,  490 

imless  nuisance  the  result  of  mode  of  occupation  contemplated  by  demise,  ih* 
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NUISANCE— owj^Mii^. 

proprietor  of  collected  water  not  liable  where  escape  of  it  through  extra- 
ordinary rainfall,  490 

stnible  adjoining  occupier  has  no  right  of  action  against  neighbouring 
occupier  for  permitting  rubbish  to  accumulate  against  party-wall,  495 

Forms — 
sUttenieiit  of  claim  for  injury  to  wharf  (by  owner  and  ex-tenant)  through 

improperly  piling  materials  against  pai-ty-wall  by  adjoining  occupier, 

487—491 
staUiiunl  of  clawi  for  injury  to  dwelling-house  tlirough  negligent  and 

reckless  excavations  in  the  vicinity  thereof,  491 
stutemcnt  of  claim  for  injury  to  plaintiff's  cab  through  nuisance  caused  on 

highway  by  leaving  rubbish  unfenced,  492 
stateinoU  of  defence  to  preceding  claim,  ib. 
stale?nent  of  claim  for  aamage  caused  by  nuisance  or  obstruction  on  public 

footpatlC  493 
siatcmeiU  of  defence  to  preceding  claim,  493,  494 
stateifietU  of  claim  for  nuisance  to  plaintiff's  house  caused  by  adjoining 

occupier  permitting  his  drains  to  remain  in  defective  condition,  494 
st<ileitieiU  of  claim  for  nuisance  by  defendant  causing  rubbish  to  be  accu- 
mulated against  wall  of  plaintiff's  house,  494,  495 
demurrer  to  preceding  claim,  495.     And  See  note,  495 
statement  of  claim  for  nuisance  in  causing  the  flooding  of  plaintiff's 

land,  496 
stojtemeiU  of  claim  for  nuisance  in  obstructing  the  plaintiff's  right  of  way, 

496—499 
statement  of  defence  to  preceding  claim,  499 — 501 


t» 


2^UL  TIEL  RECORD.    See  Judgment  ;  "  Depencbs. 

NUNQUAM  INDEBITATIS, 

abolished.     See  Pleadings. 


PARTICULARS  OF  BREACHES  OF  PATENT.    See  Patents. 

PARTIES, 

how  described 

in  ordinary  cases,  91 — 98 

where  either  party  has  a  title  or  dignity,  93 

where  plaintiff  has  been  erroneously  described  in  writ,  99 

where  surviving  plaintiff  is  suing,  99 

where  either  party  is  an  executor  or  administrator,  ib. 

where  executor  or  administrator  of  party  deceased  s^nce  writ  issued  is 
suing  or  sued,  ib, 

where  adminititrator  during  minority  of  executor  is  plaintiff  or  de- 
fendant, 100 

where  husband  and  wife  plaintiffs  or  defendants,  ^*      , 

where  husband  sues  or  aefends  with  wife  as  executrix  or  administra- 
trix, ib, 

where  plaintiff  is  an  infant,  101 

where  trustee  in  bankruptcy  or  liquidation  sues,  or  is  sued,  ib, 

where  partners  sue  or  are  sued,  ib.     And  See  Partners. 

where  corporation  a  party,  101,  102 

where  company  limited  or  otherwise  a  party,  102 

where  a  banking  company  a  party,  ib. 
imf)ortance  of  rules  to,  in  pleaoing,  1 
outline  of  chapter  on,  1,  2 
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TAKHIES— continued, 

actions  not  to  be  defeated  by  misjoinder  of^  12 

action  not  abated  by  marriage,  death,  or  bankmptcy  of  either,  99,  100 
how  new  party  joined  in  sudi  cases,  100 
who  may  join  as  plaintifis,  2 
Order  XVI.,  rule  1,  p.  2 
persons  suing  "jointly,"  2 
persons  suing  ** alternatively,"  3 

difference  between  the  former  and  present  roles  illnsirated,  3,  4 
persons  claiming  "severally,"  4 
interpretation  of  word  "severally,"  4 — 7 
decisions  on,  4 — 6 

suggested  interpretation  of  word,  6,  7 
persons  suing  representatively,  7 
Order  X VI. ,  r.  9,  ib. 
who  may  be  made  defendants,  7 
Onier  XVL,  rr.  3—6,  7,  8 
defendants  "  in  the  alternative,"  8 — 11 
decisions,  ib. 
comments  on,  11 
absolute  right  of  plaintiff  At  initiation  of  suit  to  join  parties,  2 — 12 
absolute  right  of  defendant  to  join  new  parties,  12 

as  to  applications  by  either  iwity  during  progress  of  suit  for  leave  to  vary 
parties,  12—20 
Order  XVI.,  rr.  2,  6,  13,  ib.  And  See  in/ra^  Striking  out  Pakties. 
as  to  plahitiffs — 
power  of  Court  or  jud^  on  application  of,  to  join  or  snbstitute 
another  as  new  plaintiff,  12,  13,  15,  18 
decisiops  on,   18,  18 
power  of  Court  or  judge  on  application  of,  to  join  new  defendant, 
13,  18 
decisions,  IS — 15,  18 
as  to  either  party — 
general  powers  of  the  Court  at  any  stage  of  action  to  vary  parties, 

15—20 
no  i)erson  to  be  added  as  plaintiff  without  his  own  consent,  15 
persons  added  as  defendants  to  be  served  with  a  summons  or 

notice  in  a  prescribed  form,  16 
applications  to  add,  &c.,   to  be  made  before  trial  by  motion  or 

summons,  ib* 
at  trial  in  a  summary  manner,  ib, 

new  defendant  not  generally  added  without  plaintiff's  consent, 
16—18 
as  to  third  parties  applying  to  be  made  plaintiffs  or  defendants,  20 
striking  out  parties  improperly  joined,  20 

Slaintin  and  defendant  equally  entitled  to  apply,  ib, 
efendant  may  be  struck  out  on  his  own  apphcation,  ib, 
right  of  defendants  claiming  indemnity  agamst  third  persons  to  bind  them 

by  judgment  in  the  action.  Order  XVl.  rr.  17—21 
right  of  such  parties  to  be  joined  as  defendants,  21 

PARTNERS.    See  Parties. 

may  now  sue  in  name  of  firm,  101 

in  such  cases  may  be  called  on  to  declare  forthwith  the  names  and  places 

of  residences  of  all  persons  constituting  fiim,  ih, 
cannot  generally  sue  each  other  at  law,  to, 
rule  not  affected  by  the  Judicature  Acts,  501,  502 
exceptions  to  the  rule,  501 
may  join  in  actions  for  slander  against  firm,  502 
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PARTNERS— «m^m«€c?. 

are  liable  for  tort  committed  by  one  of  them  if  it  be  in  connection  with 
business  of  firm,  502 
Forms — 

stateineyit  of  claim  by  one  partner  against  another  for  breach  of  deed  of 
partnership,  501 — 503. 

sUUement  of  defence  to  preceding  claim,  setting  out  fraud  inducing  de- 
fendant to  enter  into  the  deed,  503 

reply  to  preceding  statement  of  defence,  ih. 

eounterctaim  to  action  on  note  (commence^  by  specially  endorsed  writ  and 
notice)  setting  up  claim  arising  out  of  xmrtnei'ship  transactions,  503 

reply  to  preceding  counterclaim,  504,  505 

rejoinder  to  preceding  reply,  505 

statement  of  claims  combining  claim  by  firm,  and  separate  claim  by  indi- 
vidual member  for  debt  due  before  formation  of  partnership,  578 

PARTY  WALL, 

injury  to,  by  adjoining  tenant  or  occupier,  claim  for.     Sec  NuiSAKCE. 

PATENTS, 

conditions  to  maintaining  action  for  infringing  patent  rights,  505 
provisions  of  Patent  Law  Amendment  Act,  1852  (15  &  16  Vict,  c.  83) 

s.  2,  ib. 
as  to  registration  of  patents  and  licences,  ib. 
assi^ments  of,  to  be  entered  in  **  Register  of  Proprietors,"  506 
particulars  of  breaches  of  patent  must  be  delivered  with  statement  of 

claim,  506 
what  amounts  to  an  infringement  of  patent,  ib. 
crown  cannot  be  guilty  of  infringement  of  patent,  ib. 

Defences — 
denial  of  breach,  ih. 
prior  use  of  patented  article  or  **no  novelty,*'  ib. 

what  amounts  to  novelty,  507 
insufficiency  of  specification,  ib. 
want  of  registration  (where  validity  of  assignment  in  question),  ib. 

Forms — 
statement  of  claim  by  patentee  for  infringement,  505-  508 
statement  of  defence  to  preceding  claim,  509,  510 
sttUem^ni  of  claim  for  disclosing  an  invention  about  to  be  patented,  510,  511 

PAWNBROKER.     See  Bailment. 

PAYMENT  INTO  COURT.     See  Pleadings  ;  "Statement  of  Defence." 
Forms — 
defence  of,  in  action  against  agister  of  cattle  for  negligence,  118 
defence  of,  in  action  against  bailees  for  negligent  dealing  with  goods,  146 
defence  of,  in  action  against  carriers,  270 

drfenoe  of,  in  action  by  railway  coraimny  for  freight  of  coals,  273 
defence  of,  in  an  action  on  a  marine  policy,  370 

defence  of,   in  action  by  outgoing  against  incoming  tenant  for  i)rice  of 
fixtures,  &c.,  598 

penalty- 
Forms — 

statement  of  claim  for  penalty  for  acting  as  a  medical  man  without  qualifi- 
cation, 511,  512 
statement  of  defence  to  preceding  claim,  512,  513 
rqtly  to  preceding  defence,  513 
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PENALTY— «m/inM«f. 
Forms — contin  tud, 
aUUemtnt  of  claim  in  action  for  x*enalty  for  bribery  at  pariiamattuy  dee- 

tion,  513,  514. 
statement  ofdefmee  to  preceding  claim,  514 

PHYSICIAN.    See  Medical  Practitioxeb. 

PILOT, 

claim  in  action  against  for  negligence  causing  collision.     Set  Negugestce. 

PLEADINGS, 

general  roles  and  principles  relating  to,  nnder  new  practice,  23,  90 

names  of,  changeo,  23 

now  to  be  delivered  in  the  first  instance,  91 

rules  as  to  computation  of  time  for  delivering,  generally,  92 

unlimited  power  of  extending  time  vested  in  Court,  ib. 

no  pleading  to  be  delivered  in  Long  Vacation,  ib. 

eflTect  of  default  in  pleading.   Sec  Statement  of  Claim  ;  Statement  of  Defesux; 

Ilcply;  Rejoinder  J  infra  ^  under  this  heading, 
party  entering  action  for  trial  delivers  two  copies    at  the  office  where 

entered,  91 
and  party  entering  judgment  delivers  one  copy  of  plsadings,  ib. 
when  to  be  printed  or  written,  ib, 

no  more  than  three,  without  leave  except  joinder  of  issue,  ib, 
old  rules  as  to,  still  in  force  when  not  inconsistent  with  new,  ib. 
Statement  of  Claim,  24—47 
See  forms  of  commencement  and  termination,  91 
as  to  venue  or  place  to  be  named  for  trial,  su  Venxje. 
when  to  be  delivered,  91 
when  not  necessary,  92 
when  delivered  unnecessarily  party  delivering  to  pay  costs  occasioned 

thereby,  ib. 
if  plaintiff  fail  to    deliver  when  necessary,  defendant  may  apply   to 

Court  to  dismiss  action  for  want  of  prosecution,  ib. 
specific  allegation  of  material  facts  necessary,  24 
common  indebitatus  counts  abolished,  ib. 
notice  in  lieu  of  statement  of  claim,  24 — 26 
when  it  may  be  used,  25 

is  a  pleading  which  may  be  demurred  to,  if  it  faulty  in  law,  25,  26 
prolixity  in,  forbidden,  26 
rules  to  secure  conciseness,  26 — 32 
evidence  not  to  be  pleaded — decisions,  26 — 30 
effect  of  documents  merely  to  be  stated,  30 

except  where  precise  words  material,  30,  31 
malice,  fraud,  &c.,  to  be  merely  alleged  as  a  fact  without  setting  out 

circumstances  from  which  inferred,  31 
setting  out  circumstances  without  expressly  alleging  fraud,  Ac,  would 

be  insufficient  36,  37 
notice  to  be  merely  alleged  as  a  fact,  ib. 

contract  or  relation  ansing  from,  or  to  be  proved  by,  letters,  conversa- 
tions, or  other  circumstances,  to  be  alleged  as  a  fact;  and  letters 
&c.,  may  be  referred  to  generally,  32 
presumptions  of  law  need  not  be  averred,  32 
cases  illustrative  of  prolixity  within  the  rules,  32—38 
great  prolixity  ground  for  striking  out  apart  from  embarrassment,  36 
mode  of  dealing  with  prolixity  by  adversary,  37 
he  may,  if  embarrassing,  apply  to  have  the  whole  pleading  strudL 
out  or  amended,  ib. 
rulings  and  dicta  as  to  prolixity,  37 — 38 
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TLEABl'SGS—corUinwd. 

Statement  of  Claim — coiUinxicd. 

Court  will  always  discourage  prolixity,  ib. 

and  will,  in  adjusting  the  costs  of  action,  oi-der  party  chaTgcable  with 

prolixity  to  pay  costs  occasioned  thereby,  37 
inferences  and  conclusions  of  law  need  not  be  stated,  38 
plaintiff  need  not  state  under  what  form  of  action  he  is  proceeding,  39 
nor  in  what  legal  relation  he  stands  to  the  defendant,  ib. 
plaintiff  suing  in  respect  of  separate  claims  founded  on  separate  facts  to 
state  them  separately,  39 

but  separate  prayers  for  relief  need  not  follow  the  statement  of  each 
cause  of  action,  iJb. 

nor  need  separate  statements  or  paragraphs  be  assigned  to  any  parti' 
cular  prayer,  40 
scandalous  matter  not  to  be  pleaded,  ib, 

unless  it  be  relerant  to  the  issue,  ih, 
irrelevant  matter  will  be  struck  out  unless  it  be  very  trifling,  40,  41 
facts  must  not  be  stated  by  way  of  anticipating  the  defence,  41 

rule  illustrated,  41 — 46 
alternative  or  inconsistent  claims  for  relief  may  be  stated,  45 — 47 

and  supported  by  inconsistent  facts,  ib. 

but  should  not  be  mixed  up  with  each  other,  and  should  be  classed 
under  separate  headings,  37 
SUUemeiU  of  DtfeTwCf  47 — 72 

see  forms  of  commencement  and  termination  of,  94,  95,  96 

time  within  which  to  be  delivered,  94 

effect  of  default  in  delivering  wthin  time,  92,  93 

varies  according  to  circumstances,  ib. 
general  issue  abolished,  47 
except  **  not  guilty  by  Statute,"  47,  48 

in  what  cases  such  defence  may  now  be  pleaded,  48 

effect  of  **  not  guilty  by  Statute,"  ib. 

as  to  form  of,  ib.     Set  a  foi-m,  304 
inconsistent  defences  may  be  pleaded  without  leave,  49,  50 
payment  into  Court  may  be  pleaded  with  denial  of  the  plaintiffs  right  to 
recover,  53 

except  in  actions  founded  on  nuisance,  54—55 

or  involving  questions  of  character  or  title,  or  charges  of  fraud,  53 

Set  judgment  of  Thesiger,  L.  J.,  on  this  subject  in  Burdan  v.  Greenujood, 
Addenda.  XXXI. 
when  separate  defences  x>leaded,  they  must  be  kept  distinct.    Addenda 

XXXIV. 
mode  of  pleading  where  defendant  wishes  to  admit  some  allegation  in 

previous  pleading,  64 
where  he  desires  to  admit  a  part  of  an  allegation  or  paragraph  and  deny 

the  rest,  ib. 
how  allegations  to  be  denied,  54 

(a)  must  be  denied  specifically,  ib. 

(b)  denials  must  not  be  evasive,  54,  55 
decisions  on  these  rules,  55 — 65 

meaning  of  "  not  specifically  denied"  in  r.  17,  Ord.  XIX.,  56 
defendant  must  state  precisely  what  he  means  to  deny,  67 

otherwise  his  denial  will  be  treated  as  evasive,  ib. 
object  of  rule  as  to  evasive  denials  that  defendant  should  not  merely  deny 

plaintifTs  statement  but  give  the  version  he  means  to  rely  on,  68 — 60 
denial  that  agreement  entered  into  by  himself,  or  anyperson  authorised  by 

him,  not  sufficient  denial  that  he  authorised  a  particular  person,  60 — 63 
specific  denials  of  facts  stated  with    circumstances  insufficient,  r.  22 

Ord.  XIX.,  63— 65 
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TLRADll^GS— continued, 

StaUvicnt  of  Defence  — continued. 

how  party  pleading  should  deal  with  eTasive  denials,  65 
may  apply  under  Ord.  XXV II.  to  have  pleading  struck  out  or  amended 
as  embarrassing,  ib. 

or  may  under  Ord.  XL.,  r.  11,  apply  for  judgment  as  on  admissions,  65 

or  on  trial  object  to  evidence  against  admission  under  eTasive  pleading,  ib, 
how  objection  raised  that  contract  not  made  according  to  legal  formalities, 

as  that  it  was  not  in  writing  signed  under  Statute  of  Frauds,  65 — 67 
cannot  be  taken  by  way  of  demun-er,  68 
intention  that  defendant  means  to  rely  on  such  objection  must  distinctly 

appear  in  statement  of  defence,  67 
but  not  where  objection  previously  taken  on  demurrer  and  over-ruled^ 

67,  68 
where  plaintiff  sues  in  representative  character,  such  character,  if  disputed, 

must  be  specifically  denied,  68 
if  defendant  intends  to  rely  on  matter  not  appearing  in  statement  of  clum 

he  must  set  it  out,  68,  69 
unless  it  would  not  take  opposite  party  by  surprise,  or  would  not  raise  new 

issues  of  fact  not  arising  out  of  the  pleadings^  ib. 
Statute  of  Limitations  must  be  pleaded  where  it  only  bars  or  suspends  (Ae 

remedy^  69 
where  right  of  plaintiff  extinguished,  objection  may  be  taken  by  demurrer, 

69,  70 
in  setting  up  new  facts,  rules  relating  to  statements  of  claim  must  be 

observed,  70 
but,  in  setting  forth  ground  for  equitable  defence,  rule  againat  prolixity 

considerably  relaxed,  70,  71 
defendant  in  action  for  recovery  of  laud  need  not  plead  his  title  but  only 

that  he  is  in  possession,  71,  72 
unless  he  defends  on  equitable  grounds,  72 

matter  aiising  after  statement  of  defence  may  be  pleaded  by  leave,  87, 88 
Counterclaim — 
form  of  commencement,  &c.,  95,  96 
when  it  can  be  pleaded,  72 — 78 
defendant  may  join  as  parties  to  counterclaim  other  persons  than  plaintifis 

in  oiiginal  action,  73 
but  defendant  cannot  have  counterclaim  against  third  person  in  which 

original  plaintiff  has  no  interest,  73,  74 
decisions,  74 
person  secondarily  liable  with  plaintiff  in  original  action  may  be  joined 

with  him  in  counterclaim,  75 
quccre,  whether  person  alternatively  liable  with  plaintiff  can  be  joined  as 

defendant  to  counterclaim,  76 
quocrCy  whether  coimterclaim  must  be  connected  with  subject  of  original 

action  where  third  person  joined  with  plaintiff  on  counterclaim,  ib. 
no  objection  that  amount  of  counterclaim  exceeds  amount  claimed  in 

original  action,  76,  77 
in  such  cases,  judgment  is  given  fur  balance  if  counterclaim  succeeds,  77 
counterclaim  not  defective  though  claiming  amount  less  than  claimed  by 

f)laintifi^  ib, 
endant  may  counterclaim  separately  against  co-plaintiffs,  77,  78 
quare,  whether  matter  arising  after  action  may  be  a  subject  of  counter- 
claim, 78 
as  to  form  of  counterclaim,  78 — 83 

is  a  separate  pleading  from  defence  though  in  same  document,  78 

not  sufficient  that  facts  relied  on  to  constitute  counterclaim  should 

appear  in  defence  and  counterclaim  or  in  defence  alone,  79 
such  facts  must  appear  in  body  of  counterclaim,  ib. 
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Counterclaim — contin  iced. 

but  facts  stated  in  defence  may  be  incorporated  by  reference  in  counter- 
claim, 82,  83 
marked  lines  between  defence  and  counterclaim  unnecessary,  81 
Eqply,  88—86 

for  forms  of  commencement  and  termination  of,  see  p.  97 

to  be  delivered  within  three  weeks  from  delivery  of  defence,  ib, 

where  defendant  merely  denies  allegations  in  the  claim,  or  sets  out  new 
facts  which  plaintiff  in  his  turn  merely  denies,  then  reply  is  merely  a 
joinder  of  issue,  83 

where  plaintiff  desires  to  set  out  new  facts  to  meet  new  facts,  he  must  plead 
them  specially,  84 

but  nonew  ground  of  claim  must  be  raised  in  reply,  84,  and  Addenda  XXXY. 

where  defendant  has  pleaded  counterclaim,  reply  must  be  in  nature  of 
statement  of  defence,  ib. 

but  where  defect  in  form  of  counterclaim,  reply  may  be  merely  a  joinder 
of  issue,  84,  85 

where  defendant  has  properly  pleaded  counterclaim  and  plaintiff  impro- 
perly joins  issue,  defenuant  cannot  get  judgment  for  amount  of  counter- 
claim, 85,  86 
Rejoinder^ 

for  forms  of  commencement,  &c.,  98 

to  be  delivered  within  four  days  of  reply,  98 

the  last  pleading  which  can  be  pleaded  without  leave,  t.&,  when  merely  a 
joinder  of  issue,  86 

but  where  new  facts  pleaded,  leave  is  necessary,  ib, 

only  necessary  where  plaintiff  has  pleaded  new  facts  to  statement  of 
defence,  or  where  there  is  a  counterclaim,  ib. 
Amendment  of  Pleadings, 

Slaintiff  may,  without  leave,  amend  once,  86,  87 
efendant  may,  without  leave,  amend  a  counterclaim  once,  87 
no  amendment   by  plaintiff   or  defendant  without  leave  pending   de- 
murrer, ib. 
plaintiff  may  not  amend  reply  without  leave,  nor  defendant  his  statement 

of  defence,  ib, 
power  of  Court  or  judge  to  authorise  amendment  unlimited,  87,  88 
allowed  on  trial  even  where  new  case  requiring  fresh  evidence  thereby 

raised,  88,  89 
ground  of  defence  arising  after  pleading  may  be  added  by  leave,  87,  88 
Demurrer — 
when  admissible,  89 
must  specifically  state  whether  to  whole  or  part,  and  if  to  part,  what  part 

of  pleading  demurred  to,  ib, 
must  contain  some  ground  in  law  for  demurring,  but  on  argument  party 

not  confined  to  grounds  stated,  90 
where  grounds  stated  frivolous.  Court  will  set  aside  demuixer  with  costs,  ib, 
demurrer  and  defence  to  same  pleading,  or  part  of  pleading,  cannot  be 

joined  without  leave,  ib, 
on  points  of  form  now  discouraged,  ib. 
to  part  of  statement  of  claim  not  sustainable  if  facts  pleaded  show  right  to 

any  relief,  ib. 

PLENE  ADMINISTRA  VIT,    See  Execittoiis  and  Adbonistratoks. 
POINTS  OF  DEMURRER.     See  DEMmtRER. 
POLICE  CONSTABLE.    See  False  Imprisonment. 
POLICY.    S%e  Insttranob. 
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PRESCRIPTION.    See  Easements. 

PRESENTMENT  FOR  ACCEPTANCE.    Bee  Bills  of  Exchahob. 

PRESENTMENT  FOR  PAYMENT.     See  ib. 

PRINCIPAL  AND  AGENT.    See  Agent. 

PRINCIPAL  AND  SURETY.    See  Guarantee. 

PRIVILEGE.     See  Defamation. 

for  form  of  defence  of,  see  290,  291 

PROBATE.    See  Executors  and  Administrators. 

PROMISSORY  NOTE.     See  Bills  of  Exchange. 

PROSPECTUS,  fraudulent.    See  Misrepresentation. 

QUIET  POSSESSION,  COVENANT  FOR.    See  Landlord  and  Tenant. 
QUI  TAAf  ACTIONS.    See  Penalty. 

RAILWAY  COMPANY.    See  Common  Carriers  ;  Negligence. 

REALTY.    See  Recovery  of  Land  ;  Sale  of  Lavd. 

RECOVERY  OF  LAND, 

pleadings  in  actions  for  recovery  of  land  now  necessary,  515 

a  person  having  merely  equitable  title  may  now  sue  for,  ib, 

equitable  defences  may  be  pleaded,  ib, 

action  for,  no  longer  local  as  regards  venue,  ib. 

persons  by  whom  suits  for,  may  be  instituted,  ib, 

by  landlords — 

not  bound  to  prove  his  title  a^nst  tenant,  515,  516 

proof  of  tenancy  and  termination  of,  516 

as  to  tenancy  at  will,  t^. 

as  to  tenancy  from  year  to  yeai*,  ib, 

tenancies  for  years,  how  created,  ib, 
how  terminated,  ib, 

what  necessary  to  establish  where  landlord  proceeds  under  common  law 
rights,  516,  517 

statutory  remedy  given  to  landlords  to  recover  possession  of  their 
property,  517 

what  amounts  to  a  waiver  of  a  right  of  entry,  tb. 
by  heirs-at-law,  ib. 

essential  averments  in  action  by,  ib, 
by  devisees — 

what  essential  to  support  action  by,  517 

in  the  case  of  copyholds,  517,  518 

in  the  case  of  leaseholds,  518 

ordinary  defences  to  actions  by,  ib, 
by  executors  and  administrators,  ib. 
by  mortgagees,  ib. 
by  execution  creditor,  518,  519 
by  trustees  in  bankruptcy,  519 
by  parsons  for  recovery  of  glebe  land  and  rectory,  ib. 

what  allegations  necessary  in  statement  of  claim,  ib. 
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RECOVERY  OF  LAlSB—cmUinued, 
Forms — 
statement  of  claim  by  public  trustees  to  recover  possession  of  foreshore8> 

515—519 
statement  of  defence  to  ])receding  claim  sotting  up,  vUer  alia,  Statute  of 

limitations,  519,  520 
statement  of  claim  by  lessor  against  lessee  for  recovery  of  land  for  forfeiture 

through  breacli  of  covenant,  520 
statement  of  claim  against  assignee  of  lease  for  recovery  of  premises  for 

forfeiture  through  bi*each  of  covenant,  520-522 
statement  of  claim  by  lessee  of  osier  beds  to  recover  possession  against 

intruder,  522 
statemetit  of  claim  by  devisees  to  recover  devised  property,  523 
statement  of  defoicc  to  preceding  claim,  523,  524 
statemcjit  of  claim  by  devisees  of  copvhold  land  for  recovery  thereof, 

524,  525 
stalemciU  of  claim  by  grantee  of  reversion  against  assignee  of  term  for 

recovery  of  land   for   forfeiture  through   breaches   of   covenant,    and 

damages  for  breaches,  525,  526 
statement  of  defence  to  preceding  claim,  526 
statement  of  claim  by  mortgagee  of  premises  to  recover  possession  thereof 

from  trustee  under  mortgagor's  liquidation,  526,  527 
statement  of  claim  by  trustees  of  settlement  for  recovery  of  land  vested  in 

them  under  the  settlement,  527 — 530. 
slalement  of  claim  by  landlonl  to  recover  possession  of  demised  premises 

from  tenant  at  the  end  of  tenancy.     See  Addenda  XXXVI. 
statement  of  defence  to  precediug  claim,  ib. 

RECTOR.    See  Clergyman; 

REJOINDER.     See  Pleadings. 

RELEASE, 

simple  contract  may  before  breach  be  released  by  parol,  530 
even  when  in  writing  pursuant  to  the  Statute  of  Frauds,  i6. 
but  if  in  writing  under  the  Statute  cannot  be  varied  by  parol,  ib, 
nor  rescinded  and  another  contract  substituted  for  it,  ib. 
afUr  breach  liability  on  contract  can  only  be  released  by  deed,  ib, 
or  by  accord  and  satisfaction,  ib. 

or  by  valid  agreement  substituting  new  cause  of  action,  ib. 
in  what  cases  co-debtor  dischai|^  by  release  of  other  co-debtor,  430,  431 
discharge  in  bankruptcy,  &c.,  of  debtor  does  not  release  his  co-debtor,  531 
Form — 
statement  of  defence  of  release  by  deed,  530,  531 

RENT.    See  Landlord  and  Tenant  ;  Rbooyery  of  Land  ;  Use  and  Occupa* 

TION. 

REPAIR,  COVENANT  TO.    See  Landlord  and  Tenant. 

REPLEVIN, 

what  it  is,  531 

when  a  person  may  replevy,  ih, 

may  under  19  &  20  Vict,  c.  108,  be  prosecuted  in  Superior  Court,  532 

replevin  bond  when  action  prosecuted  in  Superior  Court,  ib. 

issue  raised  is  whether  defendant  (distrainor)  wrongfully  distrained,  ib. 

Form— 
statement  of  claim  in  an  action  of,  581,  582 
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REPLY.    S€4  Pleadings. 

RESCISSION.     See  Release. 

how  cont3^cta  may  be  rescinded  or  varied,  533,  534 

RETAINER.     See  Solicitobs. 

REVERSION, 

when  owner  of,  entitled  to  sue  for  in^xaj  to  land.    See  Trespass. 

REVOCATION  OF  AUTHORITY  OF  AGENT.    Set  Agekt. 

REWARDS, 

offered  for  information  leading  to  conviction  of  thief  may  be  recovered,  533 
but  stating  that  *' no  questions  will  be  asked**  renders  advertiser  liable  to 

penalty,  ib. 
Forms — 
statetnent  of  claim  for  reward  offered  by  defendant  for  information  which 

would  lead  to  apprehension  of  thief,  tb, 
statement  of  defence  to  preceding  claim,  setting  up  that  the  defendant  had 

been  already  in  possession  of  the  information  given  by  the  plaintiff, 

533,  534 


SALE  OF  GOODS, 

contract  for  sale  of  goods  need  not  generally  he  in  writing,  534 
exceptions  to  this  rule  under  4th  and  17th  sections  of  the  Statute  of 

Frauds,  i6. 
essential  difference  in  the  evidence  where  the  goods  are  or  are  not  below 

the  value  of  £10,  534,  535 
what  the  memorandum  under  the  Statute  must  contain,  535 
effect  of  omission  of  price,  ib. 

where  memorandum  made  up  of  several  documents^  ib. 
as  to  signature,  535,  536 

what  sufficient,  536 

signature  of  agent,  ib, 

auctioneer  agent  to  both  parties,  ib. 

signature  of  broker  on  bought  and  sold  note,  ib. 
as  to  acceptance  under  the  17th  section  of  Statute  of  Frauds,  536,  537 

when  acceptance  of  part  is  sufficient,  so  as  to  remove  necessity  for  signed 
memorandum,  537 

when  acceptance  of  sample  sufficient,  ib. 

there  may  be  acceptance  though  buyer  has  still  power  to  object  to 
quality!  &c.,  ib. 

so,   though  purchaser  has  not  had  an  opportunity  of  examining    aU 
the  goods,  ib. 

so,  though  it  remain  open  to  the  purchaser  to  dispute  terms  of  con- 
tract as  alleged  by  vendor,  ib. 

constructive  acceptance  by  acquiescence,  ib. 

there  can  be  no  acceptance  and  receipt  whilst  vendor's  lien  attaches, 
ib. 

delivery  to  a  carrier  named  by  vendee  is  not  acceptance  and  receipt,  t^. 

so,  delivery  on  ship  chartered  by  purchaser,  ib. 
earnest  or  part  payment,  ib. 

money  must  actually  pass  in  order  to  constitute,  ib. 
vendor  not  generally  bound  to  deliver  goods  sold,  538,  539 
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SALE  OF  GOODS— coniintied. 

but  may  be  by  agreement,  538,  639 

time  of  delivery  not  generally  **  of  essence  "  of  contract,  ib. 

when  delivery  by  vendor  dispensed  with,  ib, 

where  eoods  to  be  delivered  by  parcels  or  instalments,  refusal  to  accept 

one  does  not  exonerate  vendor  from  obligation  to  deliver  others,  ib, 
measure  of  damage  when  vendor  fails  to  deliver,  ib. 
purchaser  bound  to  accept  delivery  when  duly  tendered,  589 
what  is  sufficient  tender,  ib. 
where  larger  quantity  than  purchased  is  tendered  vendee  may  decline  to 

accept,  ib. 
so  where  a  less  quantity  tendered,  ib. 
partial  breach  of  contract  to  deliver,  does  not  generally  justify  a  refusal  to 

receive,  ib. 
purchaser  not  entitled  to  tender  or  delivery  where  nothing  said  in  contract 

as  to  delivery,  ib. 
vendor  not  bound  to  tender  where  vendee  intimates  that  he  will  not 

accept,  539,  540 
effect  of  words,  **  on  arrival,"  540 
Forms — 
statement  of  claim  against  vendee  of  goods  for  not  accepting  delivery, 

634—541 
statement  of  defence  and  counterclaim  to  preceding  claim,  ib. 
reply  and  defence  to  preceding  defence  and  counterclaim,  548 
rejoinder,  ib. 
statement   of   claim   against   vendee   for   not    accepting   delivery    (on 

different  facts),  544 
statetneni  of  claim  for  not  accepting  goods,  and  for  fireight  and  demurrage 

incurred  in  their  transit,  544,  545 
statement  of  claim  for  not  accepting  delivery  of  goods,  and  not  submitting 

dispute  to  arbitration  as  agreed,  545,  546 
statement  of  claim  for  not  accepting  delivery  of  goods  (facts  different  from 

preceding  cases  of  mere  non-acceptance),  546,  647 
statement  of  clmm  for  not  accepting  part  of  goods  sold,  and  for  price  of 

part  accepted,  547,  648 
statement  of  claim  for  balance  of  account  for  goods  sold  and  for  work  done 

to  and  in  connection  with  them,  548 
statcmeivt  of  defence  to  preceding  claim  setting  up  fraud,  548,  549 
statement  of  claim  for  price  of  goods  sold  and  delivered,  549 
statement  of  defence  and  cminterclaim  to  preceding  claim,  549,  550 
repli/f  550 

statement  of  claim  for  price  of  goods  sold  and  delivered,  subject  to  ap- 
proval within  a  certain  time,  650,  551 
statem>ent  of  defence  to  action  for  price  of  boiler  (daim  not  given),  setting 

up  unfitness  for  purpose  for  which  plaintiff  knew  it  was  intended,  and 
counterclaim  founded  on  warranty,  551,  552 
reply  to  preceding  defence  and  defence  to  counterclaim,  552 
sitdtement  of  defence  (to  specially  endorsed  writ)  for  goods,  setting  up  that 

they  were  sold  on  an  unexpected  credit,  ib. 
statement  of  daim  against  seller  for  not  delivering  goods  pursuant  to 

contract,  553 
statement  of  defence  to  preceding  claim,  setting  up,  inter  alia,  Statute  of 

Frauds,  and  rescission  by  mutual  consent,  553,  554 
statement  of  claim  for  not  delivering  (facts  different  from  those  in  above 

claim),  554 
statrnicnt  of  defence  to  preceding  claim,  554,  555 
statement  of  claim  on  contracts  of  sale  varied  by  mntoal  consent  before 

breach,  555 — 557 
stateme-nt  of  defence  to  preceding  claim,  557 


720  INDEX. 

SALE  OF  LAND, 

what  necessary  to  show  in  action  by  vendor  to  recorer  porchaae-xnoney^ 
558 

provision  of  4th  section  of  Statute  of  Frauds  as  to,  ib. 

measure  of  damaf^es  in  action  against  purchaser  for  not  completing,  ib. 

measure  of  damages  in  action  by  purchaser  against  vendor  for  not  com- 
pleting, ib. 

what  damages  or  expenses  cannot  be  recovered  in  such  action,  558,  559 

purchaser  cannot  generally  recover  damages  for  loss  of  bargain,  559 

measure  of  damages  where  entitled  to  recover  for  loss  of  bargain,  ib, 

when  sum  named  os  ** liquidated  damages*'  can  be  recover^,  ib. 
Forms— 

statement  of  claim  by  vendor  of  land  and  house  a^inst  purchaser  for  not 
completing,  claiming  damages  for  interim  depreciation,  558 — 560 

stcUement  of  claim  by  vendor  of  mill  and  plant  and  of  dwelling-house- 
against  vendee  for  not  appointing  valuer  pursuant  to  stipulation  in 
agreement,  and  for  not  completing,  560,  561 

statement  of  claim  for  breach  of  contract  to  deduce  good  title  and  convey 
by  specified  day,  time  being  of  essence  of  contract,  561,  562 

statement  of  defence  to  preceding  claim,  setting  up,  itUer  alia,  a  waiver  of 
the  stipulation  as  to  time,  563 

statement  of  claim  against  vendee  of  lease  for  breach  of  contract  to  take  an 
assignment  thereof,  563,  564 

statement  of  defence  and  counterclaim  to  preceding  claim,  setting  up,  inter 
alia,  fraud  whereby  defendant  induced  to  enter  into  agreement  and  claim- 
ing return  of  deposit,  564,  565 

statement  of  claim  against  auctioneer  by  vendee  for  recovery  <rf  deposit 
paid  on  sale  not  completed  by  vendor,  565 

SAMPLE, 

sale  by.     See  Sale  of  Goods. 

SATISFACTION.    Su  Accord  and  Satisfaction. 

SCHOOLAL/^STER, 

claim  against  for  excessive  chastisement  of  pupil.  S€€  Assault  ani> 
Battery. 

SEAWORTHINESS^ 

warranty  of.    See  Insurance  (Marine). 

SEDUCTION, 

loss  of  service  the  foundation  of  the  action  for,  566,  567 

qucere^  is  pregnancy  essential  to  constitute  the  cause  of  action  ?  567 

material  averments  in  action  for,  ib. 

certain  cases  in  which  there  is  no  remedy  for  seduction,  though  followed 

by  pregnancy  and  confinement,  ib. 
what  IS  sufficient  evidence  of  service  to  enable  a  parent  to  sue,  ib, 
difference  in  measure  of  damages  where  parent  and  where  master  sues, 

567,  6C8 
parent  entitled  to  recover  for  anguish  of  mind  and  dishonour  to  his  family, 

ib. 
master  only  entitled  to  the  bare  money  loss,  ib. 
defences  to  actions  for,  ib, 

denial  of  seduction,  ib. 

denial  of  service  to  plaintiff  at  time  of  seduction,  ib, 

denial  of  service  at  time  of  illness  or  pregnancy,  ib. 

Statute  of  Limitations,  ib, 

encouragement  of  intimacy  by  plaintiff,  ib. 

or  gross  neglect  of  parental  duties,  ib. 
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SEDUCTION— con/wuerf. 
Forms — 
statement  of  claim  for  seduction  and  loss  of  service  of  plaintiff's  daughter. 

566—568 
statemrnt  of  defence  to  preceding  claim  denying  seduction,  and  denial  that 

woman  was  in  plaintiff's  service  at  time  of  seduction  and  illness,  568 
state^nent  of  claim  by  married  woman   living  apart   from  her  husband 
(having  leave  to  sue  in  her  own  name)  for  seauction  of  her  daughter, 
669 

SELF-DEFENCE, 

assault  in,  justifiable.     See  Assault  and  Battery. 

SEPARATE  ESTATE.     See  Husband  and  Wife. 

SERVANT.    See  Wrongful  Dismissal. 

SERVANTS, 

injuries  to  by  negligence  of  fellow-servants  in  common  employment  Sec 
Negligence. 

SERVICE, 

action  for  loss  of.     See  Seduction. 

SET  OFF.    See  Pleadings. 
SHARES.     See  Stock. 

SHERIFF.     See  Interpleader. 

statement  of  claim  by  two  plaintiffs  in  the  alternative  against  sheriff  and 

execution  creditors  for  illegal  seizure  and  sale,  569,  570 
statement  of  defence  of  the  sheriff,  571,  572 
rephjf  572 
statement  of  claim  against  sheriff  for  selling  with  undue  haste,  and  without 

sufficiently  advertising,  572,  573 

SHIPOWNER.    See  Charter-party  ;  Bill  of  Lading. 

statement  of  claim  against,  for  refusal  by  his  agent  to  give  clean  receipt  for 
goods  shipped  in  his  vessel,  and  sold  subject  to  clean  receipt  being  given, 
574 

SLANDER.    See  Defamation. 

SOLICITOR, 

what  essential  to  be  proved  in  action  by,  to  recover  for  professional 
services,  576,  576 

1.  Must  take  out  certificate,  575 

Law  lAst  primd  facie  evidence  of  his  quaMcation,  ib. 

2.  Retainer,  ib, 

how  proved,  ib. 
8.  That  business  for  which  retained  has  been  done,  ib. 
4.  That  bin  has  been  delivered  pursuant  to  6  &  7  Vict.  c.  73,  s.  37 ; 
this  provision  must  be  complied  with  though  claim  admitted,  ib. 
aliter  where  bill  of  exchange  given  for  amount  of  bill,  ib, 
bill  must  not  only  be  delivered,  but  ieft  with  defendant  for  exami- 
nation, ib. 
delivery  to  defendant's  solicitor  sufficient,  if  he  himself  afterwanls 

attends  taxation,  575,  576 
delivery  to  one  of  several  persons  who  join  in  retainer  sufficient,  576 
solicitors  may  make  special  agreements  in  writing  as  to  remuneration,  ib, 

3  A 
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SOLlClTOBr-ixmlinued. 

where  such  agreement  no  delivery  of  bill  necessary,  576 

before  passing  of  Judicature  Acts  claims  by  firm  and  member  thereof 

could  not  be  combined,  578 
aliter  now,  ib. 
defences  to  actions  by  solicitors,  ib. 
denial  of  plaintiff's  qualification,  ib. 
denial  that  he  has  taken  out  certificate,  ib. 
denial  that  bill  has  been  delivered  where  there  has  been  no  special 

a^eement,  ib. 
denial  of  retainer,  ib. 

denial  that  alleged  services  were  rendered,  ib. 

plaintiff's  negligence,  ignorance,  &c,  no  defence  unless  it  deprives  de- 
fendant of  all  benefit,  ib. 
what  amounts  to  negligence  or  ignorance  disentitling  solicitor  to  re- 

cover,  576,  577 
where  there  has  been  no  benefit  solicitor  cannot  recover  costs  out  of 

pocket,  ib. 
where  he  commenced  action  in  Court  which  he  should  have  known 
had  no  jurisdiction,  and  which  was  restrained  by  prohibition,  held 
not  entitled  to  recover,  ib. 
where  he  does  useless  work  he  cannot  recover  for  it,  ib. 
where  there  are  separate  charges  for  such  work  and  for  beneficial 
services,  the  defendant  will  be  entitled  to  verdict  on  such  charaes, 
576,  677 
advisability  of  making  solicitor  s  negligence  subject  of  counterclaim,  577 
where  client  sued  by  solicitor  who  acted  as  agent  of  another  solicitor, 
client  may  plead  that  credit  given  to  principal  solicitor,  ib, 
actions  against  solicitors  : — 
solicitor  liable  for  gross  negligence  or  ignorance  only,  ib. 
definition  of  '*  gross  negli^nce  "  in  the  case  of  a  solicitor,  577,  57$ 
general  powers  of  solicitors  over  suit,  578 
implied  power  of  solicitor  to  compromise  suit,  ib. 
liability  of  firm  of  solicitors  for  client's  money  coming  into  hands  of 

member  of  firm,  ib. 
defences  to  actions  against  solicitors,  ib. 
denial  of  retainer,  ib. 
denial  of  breach  of  duty,  ib. 
denial  of  damage,  ib. 
Statute  of  Limitations,  ib.    Sec  anie^  Limitation  of  Action. 

PORMS — 

statement  of  claim  by  firm  of  solicitors  for  costs  due  to  firm,  and  by  one 
of  firm  for  separate  claim,  575 — 579 

statement  of  defence  and  counterclaim  to  preceding  claim,  679 — 681 

reply,  581,  582 

stcUement  of  claim  for  solicitor's  charges,  582 

statement  of  defence  and  counterclaim  to  preceding  claim,  582,  583 

statement  of  claim  by  solicitor  for  sum  promised  on  a  contingency  in  con- 
sideration of  services,  583 

statement  of  defence  to  preceding  claim,  setting  up  fraud  and  that  the  alleged 
promise  was  not  in  writing  pursuant  to  the  Solicitors*  Act,  1870,  584 

atatenunt  of  defence  (claim  not  given)  in  action  for  solicitor's  chains  set- 
ting up  special  agreement,  584,  585 

stcUement  ofdefeTice  (claim  not  given)  in  action  for  solicitor's  charges  (set- 
ting up  that  the  plaintiff  relied  on  a  guarantee  fond  for  payment  of  lus 
charges,  585,  586 

statement  of  claim  against  a  solicitor  for  negligence,  686,  687 

Hatem^mt  of  defence  to  preceding  claim,  587,  588 
r^,  688 
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SPECUL  DAMAGE, 

aUUement  of  claim  for,  by  reason  of  rise  in  prices  daring  delay  in  carriage, 
236 

SPECIALLY  INDORSED  WRIT, 
claim  by.    See  Pleadings. 

STATUTE  OF  FRAUDS.    See  Pleadings,  "  Statement  of  Defence  ; "  Sale 
OF  Goods. 
forms  of  statement  of  defence  setting  np  non-compliance  witb,  339,  552 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions  ;  Pleadings. 
form  of  defence  setting  up,  206 

STOCK, 

when  a  stockbroker  may  recover  differences,  588,  589 
Form — 
statement  of  claim  hy  stockhrokeT  against  principal  for  recovery  of  "dif- 
ferences," 591,  692 
statement  of  defence  and  counterclaim  to  preceding  claim,  693 
reply  to  preceding  defence,  ib. 
rejoinder  to  preceding  reply,  594 

STOCKBROKER.     See  Stock. 

STOPPAGE  IN  TRANSITU, 
definition  of  right  of,  594 
how  it  may  be  lost,  ib. 
Form — 
8tatetn£)vt  of  claim  against  railway  company  for  failing  to  stop  in  transitu 
when  so  ordered  by  consignor,  594,  595 

SUICIDE, 

effect  of,  on  policy  of  life  insurance.     See  Insuiiance  (Life). 
decisions  as  to  what  included  in  word,  ib, 

SUPPORT, 

taking  away,  from  foundation  of  house.    See  Nuisance. 
form  of  statement  of  claim  for,  i6. 

SURETY.    See  Guarantee. 

SURGEON.    See  Medical  Phactitionkr. 

SURRENDER  ACCEPTED.      See  Use  and  Occupation  under  head   of 
**  Defences." 

SURVEYOR, 

statement  of  claim  by,  for  services  rendered  in  connexion  with  projected 

railway,  595,  696 
statement  of  defence  to  preceding  claim,  596 


TAXES, 

certain,  which  tenant  may  deduct  from  rent  next  accruing  due.     See 

Ix/LNDLORD  AND  TENANT. 

3  A  2 
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TENANT.    See  Landlord  and  Tenant. 

slaierMTvb  of  daim  by  outgoing  against  incoming  tenant  for  fixtares,  &c., 

left  on  farm  by  plaintiff  at  request  of  defendant,  696 
statement  of  defence  to  preceding  claim,  setting  up,  inler  aHa,  tender  and 

payment  into  Court,  597,  598 
reply  to  preceding  defence,  598,  599 
rejoinder  and  demurrer,  599 

TENANT  IN  COMMON, 

when  one  may  sue  another  for  trespass  on  land  held  in  common.    See 
Trespass  Quark  Clausfm  Fregit. 

TENANT  IN  COMMON  OF  CHATTEL, 

when  one  may  sue  other  for  conversion  of,  or  injury  to,  chattel.    See 
Trover  ;  Trespass  de  Bonis  Asportatis. 

TENDER, 

when  a  good  defence,  599 
to  what  extent  it  is  an  admission,  ib, 
to  and  by  whom  it  should  be  made,  599 
how  made,  599,  600 
when  tender  of  larger  sum  bad,  600 
in  what  kind  of  money  to  be  made,  ib, 

generally  money  must  be  produced  and  offered  unconditionally,  i6. 
as  to  whether  debtor  entitled  to  receipt,  ib. 
Forms — 
statements  of  defence,  setting  up,  118,  699,  600 

TERM  OF  YEARS, 

how  created.    See  Landlord  and  Tenant. 

TITLE, 

when  it  must  be  stated  in  actions  for  recovery  of  land.     See  RecO'VERT  of 
Land. 

TITLE  OR  DIGNITY, 

to  be  stated  in  description  of  parties  in  pleading.     See  Pleadings. 

TITLE, 

slander  of.    See  Defamation. 

TIME, 

for  delivering  pleadings.     See  Pleadings. 

TRADE  MARKS, 

goods  sold  with.    See  "Warranty. 

TRAVERSE, 

of  performance  of  conditions  precedent     Sec  Conditions  Precedent. 

TRESPASS  DE  BONIS  ASPORTATIS, 
when  action  of,  lies,  600,  601 
when  action  does  not  lie,  ib, 

plaintiff  must  have  actual  or  constructive  possession  of  chattel,  ih, 
action  for,  lies  by  one  joint  owner  of  a  chattel  against  another  for  injury, 
&c,  thereto,  A. 
Forms — 
statement  of  claim  for  trespass  and  injury  to  horse,  600,  601 
statement  of  defence  to  preceding  claim,  601,  602 
reply  to  preceding  defence,  602 
staUmmt  of  daim  for  trespass  to  and  removal  of  chattels,  602 
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TRESPASS  QVARE  CLAUSUM  FREGIT, 
what  amounts  to  a  trespass  on  land,  603 
there  may  be  trespass,  without  intention,  and  though  no  damage  done, 

603 
several  actions  may  be  brought  where  trespass  continuing,  ib, 
who  is  the  proper  person  to  sue,  ib. 
landlord  may  sue  when  reversionary  interest  affected,  ib. 
but  not  when  the  enjoyment  of  the  tenant  merely  is  affected,  603,  604 
plaintiff  must  have  a  present  possessory  title,  604 
when  one  joint  tenant  or  tenant  in  common    may  sue  the  other  or 

others  for,  ib. 
owner  of  soil  may  maintain  action  against  surface  0¥mer  for  trespass  not 

justified  by  exercise  of  his  rights,  604 
venue  in  actions  for,  no  longer  local,  ib. 
how  far  locxis  in  quo  must  now  be  described  in  the  pleadings,  ib. 

Defences — 

when  act  done  inevitably  to  avoid  pressing  danger,  ib, 

that  defendant  went  on  land  of  plaintiff  to  retake  cattle  which  went 

thereon  through  plaintiff^s  defective  fence,  ib. 
denial  of  plaintiff's  property,  when  a  defence,  604,  605 
leave  and  licence,  605 
parol  sufficient,  ib. 
that  defendant  is  entitled  to  easement  over  the  land,  ib. 
as  to  creation  and  origin  of  easements.    See  £a8EMBNT8. 
when  easements  implied,  ib. 
ways  of  necessity,  ib. 

continuous  and  apparent  easements,  605,  606 
extent  of  right,  605,  606 
kinds  of  prescription, 
at  common  law,  ib. 

value  of  as  a  defence,  ib. 
by  statute,  ib. 
periods  to  be  excluded  from  computation  of  time,  ib. 
what  ** enjoyment"  meant  by  statute,  607 
different  way  of  pleading  prescription  at  common  law  and  by 

statute,  606 
essential  that  easement  continue  down  to  time  of  action  in  case  of 

common  law  prescription,  607 
aliter  as  to  statutory  prescription,  ib. 
prescription  by  presumption  of  lost  grant  after  20  years'  user,  ih. 

FOBMS— 

statemeni  of  claim  for  trespass  on  private  road,  603 — 608 

stateinent  of  defnice  to  preceding  claim,  608 

statcmerU  of  claim  for  trespass  to  mine  (including  statement  for  trover  of 
coal),  608,  609 

statement  of  defence  to  preceding  claim,  609,  610 

reply  to  preceding  defence,  610 

stulement  of  claim  for  trespassing  on  land  in  pursuit  of  game,  ib. 

statemeni  of  defence  to  preceding  claim,  610,  611 

statement  of  claim  for  trespass  on  land,  611 

statemeTit  of  defence  to  preceding  claim  setting  up  right  of  way  and  ease- 
ment by  prescription  under  statute  and  lost  grant  respectively,  611 — 
613 

statement  of  claim  for  trespass  to  wall  separating  plaintiff's  from  defend- 
ant's land,  614 

statement  of  claim  for  trespass  to  the  plaintiff's  yard  by  placing  a  step  in 
front  of  defendant's  door  (abutting  on  the  yard),  and  other  trespasses,  ib. 

statement  of  defence  (claim  not  given)  setting  up  immemorial  user,  614,  615 
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MSNT. 

TROVER, 

when  action  of,  lies,  615 

diBtinctlon  between,  and  action  of  detinue,  297 

property  and  possession  essential  to  action  of,  ih, 

whether  bailors  or  bailees  should  sue  in  certain  circumstances,  615,  616 

when  joint  owner  may  sue  co-owner  for  conversion,  616 

vendee  of  goods  not  sold  on  credit,  and  not  paid  for,  cannot  sue  vendor  for 

conversion  by  refusal  to  deliver,  ib, 
persons  having  special  property  in  goods  may  in  some  circumstances  sue 

for  their  conversion  though  they  never  come  to  their  hands,  616,  617 
mere  possession  sufficient  as  against  wrongdoers,  617 

unless  the  latter  can  show  an  authority  under  person  having  better 
title,  i6. 
what  constitutes  a  conversion,  ib, 

decisions,  ib, 
misdelivery  by  carrier  when  conversion,  ib, 
person  to  whom  goods  delivered  by  carrier  by  mistake  may  be  guilty  of 

conversion  in  enabling  third  person  to  obtain  delivery  of  them,  617 
dealing  with  goods  by  assignee  or  vendee  thereof  from  person  having  no 

title,  ib, 
X)erson  authorised  by  factor  to  sell  goods  not  liable  in  trover  for  dealing 

with  them,  617,  618 
destruction  of  chattel  when  a  conversion,  618 
refusal  to  deliver  on  demand  when  a  conversion,  ib, 

where  goods  attached  in  defendant's  hands,  ib, 
refusal  by  agent  when  sufficient  to  constitute  a  conversion,  ib, 
what  is  a  demand,  ib, 

decisions,  ib. 
measure  of  damages  in  actions  of  trover,  618,  619 

Defences — 
denial  of  plaintiff's  title,  ib, 
lien 

definition  o^  ib, 
two  kinds  of,  ib, 
what  is  a  special,  ib, 

instances  of,  ib, 
no  answer  to  special,  that  plaintiff  has  a  set-off  of  higher  amount  than 

that  for  which  lien  claimed,  ih, 
general,  how  established,  620 

instances  of 
how  waivod  or  lost,  620,  621 
where  goods  fraudulently  removed  are  retaken  without  force,  lien 

revives,  621 
statutory  bar  of  claim  does  not  destroy  lien,  ib. 

Forms — 
stcUicment  of  claim  by  trustee  in  bankruptcy  for  conversion  of  horses  of 

bankrupt,  615—621 
staUmefU  of  defence  to  preceding  claim  setting  up  trainer's  lien,  621,  622 
reply,  622 
rejoinder,  ib, 
statement  of  claim  for  conversion  of  part  of  cargo  sold  to  pay  for  repairs  of 

vessel  and  resold  to  defendant,  622, 623 
BteUetnent  of  defence  to  preceding  claim,  setting  oat  that  the  goods  were 

legally  sold  for  a  proper  purpose,  and  alleging  good  title  to  them,  628, 

624 
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TROVER— c«fi/MiM«d. 
Forms — 

statement  of  daim  for  conversion  of  pUintifTs  goods  (including  claim  for 
money  paid  by  plaintiff  to  defendant),  624—626 

statement  of  claim  against  pawnbroker  for  Ioks  of  pledge,  stating  cause  of 
action  altcmatiyely  in  trover  and  detinue,  626,  627 

statem/mt  of  claim  for  conversion  of  pony,  627 

statement  of  defence  to  preceding  claim,  asserting  defendant's  ownersliip 
and  alleging  that  the  pony  was  fraudulently  obtained  by  the  person  who 
sold  it  to  the  plaintiff,  and  that  on  discovery  of  fraud  defendant  dis- 
affirmed the  sale,  627,  628 

statement  of  claim  for  conversion  of  goods  sold  to  plaintiff  and  afterwartls 
fraudulently  transferred  by  vendor  to  defendant,  628 

statement  of  daim  for  trover  of  coal,  combined  with  claim  for  trespass  in 
mine,  608,  608 

TRUSTEE.    See  Pleadings  ;  Parties  ;  Bankruptcy. 


UNDUE  INFLUENCE, 

defence  of,  to  action  for  breach  of  promise.     See  Breach  of  Promise. 

USE  AND  OCCUPATION.     See  Landlord  and  Tenant. 
origin  of  action  for,  629 
what  plaintiff  must  prove,  ih, 
what  title  plaintiff  must  have,  ib, 
no  reversion  in  plaintiff  necessary,  ib, 
occupation,  actual  or  eoiuUnuUive,  by  defendant  essential,  ib, 
adverse  possession  of  defendant  insufficient,  ib. 
occupation  by  third  person  by  permission  of  defendant  or  by  his  tenant 

or  assignee  sufficient,  ib, 
two  persons  signing  agreement  liable,  though  only  one  enters,  ib. 
one  joint  lessee  over-holding  does  not  make  other  liable,  ib, 
the  relation  of  landlord  and  tenant  need  not  be  expressly  created,  629 — 
630 
as  where  defendant  enters  under  contract  of  sale  which  goes  off  and 
he  remains  in,  630 
Defences — 
expiry  of  plaintiff's  title,  ib. 
surrender  accepted  by  landlord,  t6. 

what  amounts  to  surrender,  ib. 

decisions,  ib. 

consent  of  landlord,  when  necessary,  ib, 
eviction  by  landlord,  680,  631 

even  from  part  of  premises,  631 

threat  of  expulsion  when  equivalent  to,  ib. 

mere  trespass  not,  ib. 
|)ayment,  wnen  a  defence,  ib. 
payment  of  certain  rates  and  taxes  is  pro  tanto  payment  of  rent  nej:t 

falling  due,  ib. 
price  r^dised  on  sale  under  distress  of  tenant's  goods  for  rent  due  by 

landlord  is  payment  pro  tanto,  ib. 
Forms — 
statement  of  daim  for  use  and  occupation  of  warehouse,  &c.,  629 — 632 
statenumt  of  daim  by  vendor  of  land  for  occupation  by  vendee  pending  sale 

to  him,  638,  634 


VENDOR  AND  PURCHASER.    See  Sale  of  Land. 
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VENUE, 

local  now  abolished,  93 

plaintiff  may  fix  placo  for  trial  which  is  to  be  stated  at  end  of  statement 

of  claim,  ib. 
but  defendant  may  apply  to  have  venue  varied,  ib, 
if  no  place  of  trial  named  in  statement  of  clain^,  action  to  be  tried  in 

Middlesex,  ib. 


WAGER, 

sUUrmaU  of  claim  for  return  of  money  paid  by  plaintiff  in  payment  of  bet 
for  defendant,  469—460 

"WAIVER.     See  Release  ;  Rescission  ;  "Lien,"  under  head  of  Trover. 
of  notice,  see  408,  409 

WAREHOUSE, 

statemrnt  of  claim  for  warehouse  rent,  634,  635 

WAREHOUSEMAN, 

statement  of  claim  against  for  negligence  in  dealing  with  goods,  143 

WARRANTY. 

generally  no  implied  warranty  of  titie  on  sale  of  chattel,  635 
when  warranty  implied,  635,  636 
as  to  unredeemed  pledges  sold  at  auction,  ih, 
as  to  implied  warranty  of  quality  on  sale  of  chattels,  636 
where  chattels  in  esse,  and  open  to  inspection,  maxim  caveat  emptor  ap- 
plies, ib. 
80  on  sale  of  definite  chattel,  actual  condition  of  which  may  be  ascer* 

tained,  ib. 
cases  in  which  warranty  of  quality  implied,  ib. 
implied  warranty  on  ssde  of  goods  with  trade  mark,  ib, 
warranty  by  servant  or  agent,  637 
when  they  have  an  implied  authority  to  warrant,  ib. 
express  warranty  after  contract  of  sale  completed  invalid,  ib. 
knowledge  of  defect  by  seller  need  not  be  averred  in  statement  of  claiiu 

for  breach  of  warranty,  ib. 
nliter  where  plaintiff  sues  on  ^und  of  fraud,  ib. 
where  breach  of  warranty  denied,  plaintiff  must  show  that  defect  exist(-^l 

at  time  of  cale,  ib. 
measure  of  damages  in  actions  for  breach  of  warranty,  ib. 
in  actions  for  breach  of  warranty  of  horses,  plaintiff  may  sometimes  i*ecover 

for  their  keep,  637,  638 
consequential  damages,  638 
DFJi-ENCES — 
denial  of  warranty,  ib. 

when  no  consideration  appears  in  statement  of  claim,  defendant  should 
demur,  ib. 
denial  of  breach,  ib, 
how  pleaded,  ib. 
in  actions  for  price  of  unascertained  goods  sold  by  warranted  description 

vendee  may  plead  that  plaintiff  was  not  ready  and  wilHng  to  deliver 

goods  corresponding  with  the  description,  ib. 
in  such  action  for  price  of  ascertained  chattels  breach  of  warranty  no 

defence,  ib. 
but  defendant  may  now  set  up  breach  of  warranty  by  way  of  counter* 

claim,  ib. 
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WARRANTY— continued. 
Forms — 
staiement  of  claim  for  breach  of  warranty  on  sale  of  goods,  635 — 640 
statement  of  defence  to  preceding  claim,  640,  641 
reply  J  641 

staiement  of  claim  for  breach  of  warranty  on  sale  of  a  steam  engine,  /';. 
statement  of  defence  to  preceding  claim,  setting  up,  inter  dtia^  an  accord  and 

satisfaction,  641,  642 
statement  of  deferice  (to  claim  by  specially  endorsed  writ  for  £80,  price  of 
barge,  &c. ),  setting  up  breach  of  warranty  and  fraud,  642,  643 

WATERCOURSE.     See  Easements. 

WAYS.    See  Easements  ;  Tijespass. 

WHARFINGER.     See  Bailment. 

WIFE.    Sec  Husband  and  Wife. 

WINDOWS, 

right  of  access  of  light  to.    See  Easement. 

WORK  AND  LABOUR. 

contracts  for  not  generally  requii-ed  to  be  in  writing,  644 

when  "not  to  be  performed  within  a  year  "  must  be  in  writing,  signed 

under  Statute  of  Frauds,  ib. 
what  must  b<*  averred  in  statements  of  claim  for,  ib. 
where  stipulated  that  payments  for,  to  be  made  on  certificate  of  archit<H".t, 

such  certificate  a  condition  precedent,  ib. 
even  where  certificate  fraudulently  withheld,  ib. 
but  employer  and  architect  liable  to  contractor  in  tort  for  i^dthholding 

it,  ib. 
what  constitutes  such  a  certificate,  ib. 

where  there  is  a  written  contract  and  plaintiff  claims  for  extras,  ib. 
if  employer  has  received  no  benefit  from  work  from  its  being  improperly 

executed  he  is  not  liable,  ib. 
where  the  thing  being  made  or  the  material  is  destroyed  before  completion, 

rule  for  determining  when  employer  liable,  644,  645 
Forms — 
statement  of  claim  for  work,  &c.,  done  under  a  building  contract,  644,  645 
statement  of  claim  for  work  done  under  contract  and  for  extras,  645,  646 
statement  of  claim  by  commercial  traveller  for  salary,  646 
statement  of  claim  for  remuneration  for  literary  work,  646 — 648 
statement  of  claim  by  an  author  against  publishers  for  stipulated  price  of 

a  work  of  fiction,  648 
statement  of  claim  by  surveyor  and  engineer  for  services  in  conjunction 

with  projected  railway,  595 

WRIT, 

specially  indorsed,  claim  by.     See  Pleading. 

WRONGFUL  DISMISSAL, 

an  indefinite  hiring  of  servant  without  mention  of  time  is  primd  facie 
yearly,  648 
even  though  wages  payable  monthly,  ib, 
aliter  where  payable  weekly,  ib. 
damages  on  wrongftd  diamissal  where  hiring  for  a  year,  648,  649 
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WRONGFUL  DISMISS  A.L—«m/i«M«i. 

general  rule  as  to  the  period  of  hiring  of  menial  or  domestic  servants,  649 
may  be  controlled  by  custom,  ib. 

decisions  as  to  who  are  domestic  serrants  within  this  rule,  ib, 
notice  to  terminate  monthly  service  may  be  given  at  any  time,  tJ. 

general  engagement  of  agent  at  specified  sum  per  annum  a  yearly  hiring,  Hk 

unless  rule  controlled  by  custom,  ib, 

decisions  as  to  what  constitutes  a  yearly  hiring,  ib. 

clerks  in  London  entitled  to  three  months*  notice,  ib. 

advertising  and  canvassing  agents  to  one  month's  notice,  ib, 

measure  of  damage  generally,  ib, 

servant  or  agent  on  wrong&l  dismissal  not  necessarily  entitled  to  wages, 
&c.,  for  whole  of  unexpired  term  of  service,  &c.,  649,  650 
as  amount  may  be  reduced  by  probability  of  having  other  employment 
during  such  time,  ib, 

master  not  bound  to  assign  reason  on  dismiiisal,  650 

if  there  was  sufficient  cause  it  is  immaterial  whether  it  was  the  real  one,  ih, 

where  master  condones  cause  for  dismissal,  cannot  afterwards  dismiss  on 
ground  thereof,  id. 

misconduct  no  answer  to  action  for  wages  accrued  due  before  dismissal,  ih. 
Dei-'exce — 

dismissal  for  disobedience,  ib, 

for  misconduct,  ib. 
claim  of  partnership  with  employer  misconduct  justifying  dismissal,  ib. 
other  inst^mces,  ib. 
FOBMS— 

statement  of  claim  by  yearly  servant  for  damages  for,  with  claim  in  alter- 
native for  arrears  of  wages,  648 — 651 

statement  of  defence  and  couiUerclaim  to  preceding  claim,  651,  652 

reply,  652,  653 

statement  of  claim  for  wrongful  dismissal  l)y  engineer  engaged  for  four 
years,  653,  654 

statement  of  drfe) I ec  to  preceding  claim,  setting  up  misconduct  justifying 
dismissal,  654,  655 

st(Ucmcnt  of  claim  by  shipping  agent  for  wrongful  termination  of  engage- 
ment, 655 

statement  of  claim  by  domestic  servant  for  month's  wages  in   lieu  of 
notice,  656 

statement  of  defence  to  pi-eceding  claim,  setting  up  indecent  conduct  of 
plaintiff  justifying  dismissal,  ib. 


Tin:   END. 


BPADBURV,   AONF.W,   &    CO.,   PRINTERS,   WHITEFRIARS. 


In  8yo,  Third  Edition  (November),  1877,  price  25a,  cloth, 

MAYNE'S    TREATISE 


QIC  THE 


LAW    OF    DAMAGES. 

^^irb  (Sirition. 


BY 


JOHN    D.    MAYNE, 

Of  the  Inner  Temple,  Barrister-at-Law  ; 

AND 

LUMLEY    SMITH, 

Of  the  Inner  Temple,  Barrister-at-Law. 
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"  Tills  e<lition  of  what  has  l)ccome  a  standard 
work  has  the  advantaj^e  of  apptjarinj^  under  the 
supervision  of  the  original  author  ns  well  as  of 
Mr.  Lomley  Smith,  the  etlitor  of  the  sf  coud  edition. 
The  result  is  most  satisfact<»r>'.  Mr.  Lumley 
Smith's  edlti(»n  was  ably  and  consoientionsly  pro- 
)»ared,  and  we  aro  glad  to  find  that  the  reader  still 
ei^jovs  the  benefit  of  his  atrouracyand  learning. 
At  the  same  time  the  book  has,  doubtless,  been 
improved  by  the  reapi>earance  of  its  author  as  co- 
editor.  The  earlier  part,  indee<l,  has  been  to  a 
considerable  extent  entirely  rewritten. 

Upon  the  general  i>rinciple8,  according  to  which 
damages  are  to  \m  assessed  in  actions  of  contract, 
Ifndlry  v.  liiiJfiuUdt  (9  Ex,  :»41)  still  remains 
the  leading  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  second  chapter 
ofMr.  Mayne's  book.  Proj>erly  understood  and 
limited,  the  rule  ])ropo8ed  in  tliat  case,  although 
in  one  respect  not  very  hai>pily  worded,  is  a  sound 
one,  and  has  l)een  rei)eate<ny  approved  both  in 
England  and  America.  Damages  may,  according 
to  the  judgment  of  the  Court  of  Exchetpier,  be 
recovered  if  they  are  such  as  'may  fairly  ami 
reasonably  be  cousidered  as  arisingcither  naturally, 
i.e.,  according  to  the  usual  course  of  things  firora 
the  breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  lM?en  in  tlie  contem- 
plation of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it.' 
There  is  no  difficulty  as  to  the  first  alternative  in 
principle,  although  sometimes  it  may  not  be  very 
easy  to  estimate  the  amount  of  damage.  But  the 
second  alternative  has  given  rise  to  much  discus- 
sion, and  it  may  be  doubted  whether  the  rule  so 
expresse<l  is  of  much  service  ;  for,  generally  speak- 
ing, ]iarties  contemplate  the  perfonnance  and  not 
the  violation  of  their  contracts.  The  class  of 
cases  which  it  is  intended  to  cover  is  that  in  which 
a  contract  is  made  under  special  circumstances, 
and  damages  which  would  not  arise  in  the  usual 
course  of  things  from  a  breach  do  arise  from  those 
circumstances.  If  such  circumstances  are  not 
known  to  the  party  who  breaks  the  contract,  it  is 
clear  that  he  is  not  liable.  If  they  am  known, 
then,  acconling  to  Hudley  v.  Jinxendale,  he  would 
be  liable,  sinr-e  the  resulting  damage  must  be  held 
within  his  comtemplation,  and  so,  in  that  case,  the 
natural  consequence  of  the  breach.  This  proposi- 
tion, however,  must  now  be  taken  with  consider- 
able modification.  The  subsequent  decisions, 
which  are  concisely  summarized  by  Mr.  Mayne, 
have  established  that  mere  knowledge  of  special  clr- 
cnmstances  is  not  enough,  unless  it  can  be  Inferred 
fh>m  the  whole  transactiou  that  the  contractor 


consented  to  become  liable  to  the  extra  damage. 
This  limitation  is  obviously  just,  esiiecially  In  the 
case  of  jtcrsons.  such  as  common  carriers,  who 
have  no  option  to  refuse  the  contract  Mere  know- 
ledge on  their  part  of  s])ecial  circumstances  ought 
not,  and  according  to  the  dicta  of  the  Judges  in 
the  Exchequer  Chaml)erin  Homey.  Midland  Rail- 
way Company  021  W.  R.  481,  L.  R.  8  0.  P.  131), 
would  not  involve  the  carrier  in  additional  respon- 
sibility. Mr.  Ma^Tie's  criticism  of  the  numerous 
cases  in  which  tliis  matter  has  been  considered 
leaves  nothing  to  be  desired,  and  the  rules  he  de- 
duces therefh)m  (pp.  32, 33)  api)ear  to  us  to  exhaust 
tlic  subject. 

Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  prin- 
ciples than  in  contracts  ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
l)les  at  alL  In  actions  for  iivjuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  dire(;tion  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  '  for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  tlian  a  iK)or  one.  In  actions 
for  Injuries  to  property,  however,  'vindictive' 
or  'exemplary*  damages  cannot,  except  In  very 
rare  cases,  be  awarded,  but  must  be  limited,  as  in 
contract,  to  the  actual  harm  sustained. 

The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Hiding  v.  Smith  (24  W.  R  487,  I 
Ex.  D.  91)  furnishes  the  author  with  an  oppor- 
tunity of  discu.s8ing  the  well-known  rule  in  Ward 
V.  Weeks  Q  Bing.  211)  that  injury  resulting  fh)m 
the  repetition  of  a  slander  is  not  actionable.  Tho 
rule  has  alwasrs  seemed  to  us  a  strange  one.  If  a 
man  is  to  be  made  responsible  for  the  natural 
consequences  of  his  acts.  For  every  one  who 
utters  a  slander  may  l>e  i)erfectly  certain  that  it 
will  be  repeated. 

It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edititm.  In  which  no  altera- 
tion has  been  made.  The  editora  modestly  express 
a  hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  fh)m  our  own  examination  that  the 
hope  Is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editora  have 
not  Included  anv  fkesh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should 
add  that  the  whole  work  has  been  thorooshki  t<%k- 
vi8ed."-SoiM:i(ar«'  Jwt-mX.  ^^ 
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KEVIEWS. 


"Our  modern  rofonu  is  reul,  and  it  is  certainly 
Itcncticent,  and  deiiending  a.s  itdoett  much  upon  tlie 
tlfcisiouH  of  the  judt^s.  it  is  no  gmall  advantage, 
tliat  it  is  so  ably  ex]>lain(id  by  such  autliurs  and 
»'ditor8  as  Mr.  Griflith  and  Mr.  Loveland."—  The 
Jalw  Times. 

*' Much  CAre  and  industry  have  b<*en  shown  in 
the  collection  of  the  cases  and  the  arrangement  vf 
the  l)ook,  and  the  facilities  given  bv  the  nuMle  of 
printing  enable  tlie  reader  to  find  his  way  readily 
to  any  jwrt  of  the  Acts  or  Rules  he  may  wish  to 
<'onsult." — Solicitors'  Jinirnal. 

*'  Mr.  W.  Downes  Griflith  apjtearii  to  have  met 
with  the  success  which  we  confidently  anticijyated 
for  his  l>ook  when  it  first  came  out  His  system  of 

.mnittation  remains  fidler  than  that  of  most  of  his    |    libniries  Vire  of  limited  exteut.  This  work  u  Iii^dj 
<'ontcmiK)raries,  and  rises  not  unfi*e<iuently  to  the    i    commendable  .  .  .  ." — Law  Journal. 

"  Of  the  many  c<lition8  of  the  Judicature  Acts  which  have  ai>i»cared,  tliere  is  certainly  none  wbidi  c» 
iH'i  fairly  compared  with  it.  Tlie  original  i>ortion  of  the  work  -  the  editorial  notes — is  admirably  dflon  B 
:ipi>ear8  to  embody,  as  statwl  in  the  title  page,  '  all  the  reported  cases  t«»  Michaelmas  sittings  1877/ •> 
these  cases  are  fully  and  clearly  digested  :  l>ut  in  addition  to  the  work  of  citation,  the  editots  !■*• 


rank  tif  an  Excursus  on  a  branch  of  Law.**— ]>» 
Mogtuine  ami  Jirticrc. 

"  If  continued  popularity  alioold  not  await  ihi< 
most  practical  and  exhaustive  cxp(>8ition  of  Utt 
working  <i{  the  Supreme  Court  of  Judlcatune  Aieis 
ami  Oniers,  we  can  only  aay  that  it  will  ih<t  I* 
l)ec4iuse  the  editors  have  notftilftUed  their  alia,  n 
rendering  it  a  sure  and  useful  guide  to  the  new  yty- 
cetlnre."— /nVA  Imv  Times. 

*'  Tlic  authors  deserve  the  gratitude  and  spivt- 
<'tatii>n  of  those  who  consult  this  work,  fur  (a«  «t 
hu\  e  often  obser\ed)  referenceji  to  cited  case*.  ►» 
all  the  authorities  is  of  the  utmost  t^>usei)QRiff 
to  those  gentlemen  in  the  legal  profession 


satisfy  anr  lawyer  as  to  the  value  of  the  work.    The  Time-table,  which  contains  in  demise  edtaam  a . 

of  the  varioQS  procee<lings  in  an  action,  and  a  .statement  of  the  time  limited  in  respe«t  of  aaeli.  itiai^  i 

lie  appreciated  by  the  pTacUtionet.   TV\«  Index,  which  extends  over  1C4  pogeB,  is  fkiU  ind  ooBfMi^*''  1 
New  Zfoland  Jurist. 
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REVIEIVS. 


"  Our  modem  refonn  is  real,  and  it  is  certainly 
beneficent,  and  depending  as  it  doesmudi  upon  the 
decisions  of  the  judges,  it  b  no  small  advantage 
that  it  is  so  ably  explained  by  such  authors  and 
editors  as  Mr.  Griffith  and  Mr.  Loveland/'— 7>br 
Law  Times. 

**  Much  care  and  industry  have  been  shown  in 
the  collection  of  the  cases  and  the  arrangement  of 
the  book,  and  the  facilities  siven  by  the  mode  of 
printing  enable  the  reader  to  nnd  his  way  readily  to 
any  part  of  the  Acts  or  Rules  he  may  wish  to  con- 
sult.— SolicU0/^  Journal, 

**  Mr.  W.  Downes  Griffith  appears  to  have  met 
with  the  success  which  we  confidently  anticipated 
for  his  book  when  it  first  came  out.  His  S3rstem  of 
annotation  remains  fuller  than  that  of  most  of  his 
contemporaries,  and  rises  not  unfrequently  to  the 


rank  of  an  Excursus  on  a  bcanch  of  Law."' 
Magazint  and  Revitm, 

**  If  continued  popularity  should  not  await  this 
most  practical  and  exhaustive  exposition  of  the 
working  of  the  Supreme  Court  of  Jadicatare  Acts 
and  Orders,  we  can  only  say  that  it  will  not  be 
because  the  editors  have  not  fulfilled  their  aim,  ii 
rendering  it  a  sure  and  us^ul  guide  to  the  new  pnh 
cedure."— yrirA  Laiw  Timet, 


"  The  authors  deserve  the  gratitude  and  qipi*> 
dation  of  those  who  consult  this  work,  for  (as  we 
have  often  observed)  rtferenoea  to  died  cases  to«tf 
the  authorities  is  of  the  utmost  coasequcaoe  t» 
those  gentlemen  in  the  legal^)cx>fessioa  whoie 
libraries  are  of  limited  extenL  This  work  is  Ugbly 
commendable  .  •  .   ." — Lam  yammmi. 


appears  to  embody,  as  suted  in  the  title  page,  'all  the  reported  cases  to  Michaelmas  sittings  1677.'  and 
these  f»i€%  are  fully  and  clearly  digested ;  but  in  addition  to  the  work  of  citation,  the  editors  have 

a[^"^^  large  amount  of  valuable  annotation  on  the  oki  rules  of  pleading,  pnctioe,  and  pmeedafc.  n 
ected  by  the  new.  We  may  refer  as  examples  to  the  Notes  on  Pleading,  p.  354  ;  Dcmumr  a  alS; 
Jiucovery  and  Inspection,  p.  306 ;  and  Change  of  Piuties,  p.  4x7.  A  cursory  gUince  at  thctc  noua  wiO 
Mtafy  anjr  lawyer  as  to  the  vahie  of  the  woric.     The  1  ime-table,  which  conta&s  in  double  oolnma IMI 


of  the  various  proceed.-..  .„  »„ 
appredated  by  the  practitioner. 
* —  Ztaiamdjurist. 


.,,  .-^  ,—„^  „,  tu«  wwi*.  X  uc  A  uuv-wmc,  wnicn  conouns  in  oouMe  oolnnm  a  Ml 
lings  in  an  action,  and  a  statement  of  the  time  limited  in  icspect  of  each,  b  ime  IB  bi 
racutioner.    The  Index,  which  extends  over  164  pagas,  to  fiiU  and  oomptas."— 


auvuB  *  EATns,  ull  taxd,  ixmfix  bax. 

This  day  is  published,  in  Svo,,  price  2&r.,  cloth, 

A  SELECTION 


OF 


PRECEDENTS    OF   PLEADING 

WiVLbtv  tfte  Jutricatttre  actst 

IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Dedsiong  down  to  the  present  time. 

By    JOHN    CUNNINGHAM, 

Of  the  Middle  Temple,  Barrister-at-Law,  Author  of  the  "Law  Relating  to  Parliamentary 

and  Municipal  Elections ; ''  and 

MILES    WALKER    MATTINSON, 

Of  Gray's  Inn,  Barrister-at-Law. 
Third  Edition,  in  8vo.,  1876,  price  2$s.,  cloth, 


PROBATE,  LEGACY,  AND  SUCCESSION  DUTIES. 

COMPRISTKO  THE 

36  GEO.  III.,  Cap.  52 ;  45  GEO.  IIL,  Cap.  28 ;  55  GEO.  III.,  Cap.  184 ; 

AND  16  &  17  VICT.,  Cap.  51 ; 

WITH  AN  INTROOUCTION,  COPIOUS  NOTES,  AND  REFERENCES 

Tff  all  the  Decided  Cases  in  En^nd,  Scotland,  and  Ireland ; 
AS  APPENDIX  OF  STATTTTES,  TABLES,  AHD  A  FULL  DTDEX. 

By   ALFRED   HANSON, 

OF  THE  MIDDtE  TEMPLE,   ESQ.,   BARRISTER-AT-LAW; 
COMPTROLLER    OF     LEGACY    AND    SUCCESSION     DUTIES. 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS,  1876. 

*'  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

*'  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  volume 
without  a  rivaL" — Law  Times, 

**  His  book  is  in  itself  a  most  useful  one  ;  its  author  knows  every  in  and  out  of  the 
snbject,  and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  ^ood 
arrangement  and  clear  exposition." — Solicitor^  Journal, 

In  royal  8vo.,  1877,  price  lOf.,  cloth. 
LES  HOSPICES  DE  PARIS  ET  DE  LONDRES. 


THE  OASE  OF  LORD  HENEY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  BarraXRi-il-Vvvi , 

lAte  Fellow  of  Trinity  CoUege,  C«mbi\d^«..  ^      .  . 


In  one  Tolome,  Svo,  1875,  V^ce  a&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECIAL  REFERBNCB  TO 

9^amrt(  of  Eftual  anD  jDrnamentatfon, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING  IN  KXTENSO, 

WITH    NOTES   AND   REFERENCES, 

THE  PUBLIC  WORSHIP  REGULATION  ACT,  1874 ; 

THE  CHURCH  DISCIPLINE  ACT ; 

THE  VARIOUS  ACTS  OF  UNIFORMITY ; 

THE   LITURGIES   OF   1549,    1552,   and    1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC: 

THE    CANONS;    THE    ARTICLES; 

AND  THX 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER   ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 


I 


"  This  excellent  compilation  of  the  law  relating  to 
a  subject  ofirmyrreatiDterest  and  importance  .  .  . 
it  is  well  ammged ;  the  practitioner  will  find  all 
the  material  ready  to  hu  hand,  Mr.  Brice  having 
spared  no  pains  in  describing  the  |>rocedure  as 
elucidated  by  the  decisions  of  the  Privy  CounciL 
In  Mr.  Brice's  woric  the  ecclesiastical  practitioner 
and  the  church  authorities  will  be  provided  with  a 
reliable  guide  to  Church  Law  under  the  Act  of 
Z874."— Z«tv  TV/wM. 

"  Dr.  Brice's  book  upon  the  law  relating  to 
iniUic  worship  has  been,  as  may  be  supposed, 
spscially  framed  for  the  use  of  cleivymen,  church- 
wardens and  others,  interested  in  the  r^ulation  of 
our  Church  services.  Here  there  is  condensed  in 
one  volume  all  the  material  for  the  guidance  and 
control  of  public  worship,  and  both  ecclesiastics 
and  laymen  can,  by  aid  of  the  index,  find  out  at  a 
glance  the  exact  state  of  the  law  as  interpreted  by 
the  highest  authorities  upon  any  given  point ;  and 
churchwardens  and  others  can  ascertain  the  exact 
steps  which  should  be  followed  by  those  who  desire 
to  put  a  stop  to  breaches  of  the  law.  The  woric 
deserves,  and  will  no  doubt  have,  a  very  extensive 
sale." — Standard. 

"  To  law  students  ike  very  clear  exposition  of  the 
varwue  siatnies  relating  to  rites  and  sacrantents^ 
ceremonitUs,  vestments,  ornamentation,  ecclesias- 
ticai  remedies  and  /uniskmenis,  ike  jurisdiction 
^tke  ordinary^  ^c,  wUibe  of  ike  greatest  value, 
as  well  for  the  methodical  arrangement  wkick 
characterises  it,  as  fsr  the  omdiHim  disMe^ed  im 
ike  comments,  and  ike  clearness  andlmcCiity  oftke 
style  m  wksch  ikey  are  comked.  Several  autho- 
ritative enactmenu  relating  to  public  worship,  and 
the  various  editions  of  the  articles,  are  given  in 


I 


*'  To  the  vast  number  of  people  who  in  various  ways  are  interested  in  tiu 
working  of  the  Act^  Mr,  BricSs  volume  cannot  fail  to  be  welcome.  It  is  Tvdl 
concaved  emd  carefully  executed^ — ^Thb  Times. 


extenso;  and  the  numerous  cases  inddeatally 
nUuded  to  throughout  the  volume  ne  atphabtdcsD^ 
arranged  and  tabulated." — kfom&ig  Fast, 

**  Dr.  Brice's  large  and  learned  woric  is  a  very 
complete  manual  for  iu  purpose." — Gmardian. 

** Dr,  Bnc^s  book  comiahss  a  great  most  ff 
information  on  ecclesiastical  matters,  wksck  mast 
at  all  times  he  vmluabU  far  rtfyreme^^Va 
Record. 

"  We  can  confidently  recommend  the  trcaliK  to 
all  those  who  are  concerned  in  ^e  subjecL  To 
students  it  will  be  useful  as  a  compendium  of  ecde 
siastical  law.  To  lawyers  it  win  be  a  liandy  book 
of  reference.  To  clergymen  and  parishioners  it  «il 
be  a  valuable  ^ide,  and  may  pcrnaps  prevemsaB* 
useless  litigation.  An  index  of  twenty-two  pegcs. 
and  a  table  of  upwards  of  300  cases,  le^ifif  10  tbc 
labour  bestowed  upon  thu  treatise ;  but  it  b  aac  s 
mere  compilation,  and  only  an  author  who  bat 
thoroughly  mastered  the  subject  could  havcwiiim 
the  bode"— Z,atv  youmai, 

"The  purpose  of  Mr.  Seward  Brice's  tmtiMoa 
'  The  Law  Relating  to  Public  Woiship*  is.  as  staled 
in  the  preface,  to  give  *  a  full  ex|Msition  of  tbc 
Law  of  Public  Worship,  in  so  far  as  it  coDceras  the 
external  forms  and  cultus  enforced  or  meielT  per* 
missible  by  the  rules  of  the  Church  of  Engjtff*.' 

r:ial  prominence  beii^  assigned  to  the  sutjecis 
ornaments,  ceremonial,  and  vocmcais.  IV 
work  is  very  carefully  and  thoroughly  done,  and 
includes  not  only  a  clear  aceooai  bodi  of  the  snb- 
stantive  law  and  of  the  means  of  eafordng  it  but 
As  textof  die  pertinent  statutasaad  of  odbvdoco- 

mcnts  bearing  tqMMi  the  matters  discussed."' 
Newss, 


I 
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BXBVZn  *  EATnS,  BILL  TABD,  TBXFIS  BAB. 


In  one  thick  volume,  8vo.,  1873,  pnce  3or.,  dotli, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  the  Bankruptcy  Act,  1869 ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869 ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Practice  on  Procedure  to  Adjudication^  Procedure 

to  Liquidation^  Procedure  to  Composition^  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Hbnry  Philip 
Roche  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


From  THB  LAW. 
"The  aim  of  the  authors  in  writing  this  book  has 
been  to  make  it  useful  to  the  profession,  and  in  this 
they  have  eminently  succeeded.     Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
lawSf  they  have  been  able,  from  their  position  as 
R^istrars  of  the  Court,  also  to  acouire  more  know- 
ledge of  the  practical  working  of  tlie  new  Act  than 
cotiid  well  have  been  ubiainea  by  any  other  writer, 
however  gifted  and  industrious.    The  last  statute, 
which  by  itself  looked  so   simple,  has,  from  the 
number  and  complexity  of  the  rules  framed  thcre- 
mider,  probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of   form^  and    ceremonies. 
Therefore  it  is  that  a  book  like  the  above  becomes 
absohitely  necessary,  more  especially  to  solicitors 
who  have  but  a  small  practice  in  Bankniptcy.   llie 
portion  of  the  work  which  to  such  will  be  found 
most  useful,  Ls  that  on   the   practical  procedure ; 
where  they  will  find  plain  and  minute  durections  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Liquidation,  and  also  as  to  its  continuance  and 
conclusion.    There  is  also  a  special  and  carefully 
written  chapter  on  Costs.    There  are  includ«i  in 
the  work  all  the  statutes,  rules,  forms,  and  scales 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case ;  while  the  Index  is  a  book  of  itself,  and  seems 
unusuaUy  complete.    The  type  and  Unding  could 
not  wdl  be  better.    Altogether  we  can  say  of  this 
book  that  It  is  the  product  of  hard  work,  by  men 
who  know  of  what  they  write,  and  that  it  is  worthy 
to  ataad  beside  our  best  text-books  on  Uie  shelves 
of  tfrery  lawyer." 

Tram  the  ULW  TIMES. 
"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
lunring  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realiie  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
oditfcm.  Perhaps  the  most  valuable  feature  of  the 
vrorie  is  the  fulness  of  the  practical  details  which 
■rr***'*  a  tjrro  to  transact  his  business  with  tolerable 
•acority.  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
bMB  cannilhr  and  ably  noted  with  all  the  ded- 
■ioaa;  aad  the  latter  half  is  devoted  mainly  to 
ptactioe  and  procedure.  The  Bills  of  Sale  Act  and 
oaa  or  two  otner  enactments  are  incorporated  whida 
liequciitly  consulted  by  the  hanknipCcy  practi- 
A  way  tt/abotafe  mde*  ends  the  vdume." 


From  the  LAW  JOXTBlf  AL. 

"  The  work  before  us  also  contains  the  Debtors 
Act  of  1869,  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  Rules  in  Bankruptcy, 
printed  and  annotated  in  the  same  manner  as  the 
prindpal  Act.  There  is  also  a  very  full  collection  of 
forms  and  bills  of  costs :  Mti  the  portum  ofthtwork 
which  is  decidedly  the  Most  novel,  and  we  imagine 
will  prove  extremely  usejul,  is  that  comprised  in. 
AV"  355-474.  tt"4«"A  contain  an  expositten  by  the 
authors  on  the  pp  actice  on  procedure  to  adindication. 
liquidation,  and  composition  with  creditors,  emd 
on  procedure  under  a  debtor^  summons.  It  it  not 
often  that  a  prac tuning  lawyer  is  able  to  turn  to  a 
book  on  Practice  written  by  the  judges  of  the  parti- 
cular Court  to  which  it  relates,  and,  as  it  were, 
stamped  with  the  seal  0/  authority.  ....  In  con- 
clusion, we  hai'e  only  to  say  that  Messrs.  Roeht 
and  Haslitt  have  appended  to  their  worh  a  very 
full  and  copious  index,  and  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  if 
the  legal  profession.** 


From  the  BOLIOITOBS'  J0X7BNAL. 


« ' 


'  In  the  book  before  us,  a  reader  is  enabled  by 
means  of  large  consecutive  figures  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 

?uires  wiuiout  the  trouble  of  referring  lo  the  index, 
n  the  hurry  of  daily  pracdce  this  will  probably  be 
found  no  small  advantage.      In    the   subsequent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  aaopted  is 
the  convenient  one  for  practical  purposes  of  tradna 
each  consecutive  step  of  the  procedure,  and  weld- 
ing together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.     This     j 
appears  to  us  to  be  successfully  accomplished,  and     I 
the  book,  as  a  whole,  consdtutes  a  tiseiul  digest  of     J 
the  statutory  and  case  law.    As  regards  the  former,     I 
tiie  work  appears  to  contain  every  provision  lela-     ■ 
ting  to  or  connected  with  the  subject,  induding     { 
even  the  orders  made  in  December,  1869^  transfer- 
ring business  then  pending.    The  cases  are  taken     1 
from  a  wide  range  of  reports  and  indude  a  con-     ! 
dder^e  number  dted  from  MSS.  two^tek.    "^^t* 
index  is  unusnaill'V  (>]Ii«  con\MCvn^\ni^  «a.  vcaX^i^uk. 
and  index ;  aaMuilY.iQba  tiv«  ami  ^^f^  vc«  ^^ 
that  can  be       ' 


n 


IQ 


nwmn  n  whymeb,  bill  tabb,  bxpli  bul 


In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  && 

SECOND   EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 


0/  tMt  Intur  Temple,  BarrUter-eU-Law,  Editor  of  "  Kelyn^s  Crown  Cmeet^**  and 
HaiTs  Essay  on  iJke  RigkU  of  tko  Crown  in  tMo  Sea  SAoro," 
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In  one  volume,  8vo.,  1870,  price  l8f.,  doth, 

THE  LAW  OF  COPYRIGHT. 

In  Works  of  Literature  and  Art;  indudhig  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
CoPiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 


"A  book  that  is  certainly  the  most  complete  trea> 
tise  upon  the  complex  subject  of  copyright  vhidi 
has  ever  been  puUisbed  in  England." — Atkemtum. 

**  A  work  much  needed,  and  which  he  has  done 
enxedingly  welL" — American  Law  Review. 


"  The  book  is  a  thoroughly  good  onc'^TXr 
Bookseiler. 

"We  refer  oar  readers  to  thh  capital  book 
on  CopyrighL"— rJU  Pmbiiskors^  Circular. 


In  Svo.,  1873,  P^ce  lor.  6d,,  doth, 

THE  BO V ILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  by 
W.  W.  Wynne,  Attomey-at-LAw. 

In  8vo.,  1872,  price  I2j.,  cloth, 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8vo.,  1867,  price  161.,  cloth, 

THE  OHABITABLE   TRUSTS  AOTS,  1853,   1855,    1860; 

THE  OHABITT  OOMHISSIOirEBS  JUEISDIOTIOH  AOT,  1862; 
THE  SOMAN  OATHOLIO  OHAfilTIES  AOTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  induding  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  Deda- 
rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  Edition. 

By  Hugh  Cookr  and  R.  G.  Harwood,  of  the  Charity  Commianion. 


*'  Oiarkles  are  m>  numerous,  so  many  persons  are 
directlv  or  iadlrectlv  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rMtUy  those  abuses  and  to  call  in  the  aid  of  the 
eoBMnisswtaets  far  a  more  beneficial  application  of 
their  funds,  that  we  are  not  turprised  to  receive  a 


second  edition  of  a  cdlectioa  of  all  tfaa  flitiiHT^  flat 


regulate  them,  admirably  annotated  by  two  mA 
competent  editors  as  Messrs.  Cooke  and  Tfaioiofl. 
whose  oflkial  capcricnco  ptuHwIy  qwlMhi  Am 


for  the  task."— Z«w  TJMWt. 


STXTXn  k  HAtVtt,  BILL  TABB,  TXMfU  BAB. 
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Now  ready,  in  one  volume,  royal  8vo.,  1877,  price  3ar.,  doth, 

THE  DOCTRINES  AND  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 
OF   Lincoln's   inn,    barrister-at-la w. 

**  Mr.  Joyc^  whose  learned  and  exhaustive  work  on  '  The  Law  and  Practice  of  Injunctions,'  has 
gained  such  a  deservedly  hi^h  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  iN>luine 
on  the  '  Doctrines  and  Prinaples  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  bv  so  acluwwiedged  a  master  of  his  subject, 
aaa  wiUi  the  conscientious  carefulness  that  might  be  expected  nom  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — ^who  wants  to  grasp  principles  freed  from  their  superincum- 
bent dMails-— and  to  the  Practitioiker,  who  wants  to  refresh  his  memory  on  points  of  Doctrine  amidst  the 
oppKssJre  detaib  oS  professional  work." — Law  Magan$u  and  Rtvmu, 

BY  THE  SAME  AUTHOR, 
In  two  volumes,  royal  8va,  1872,  price  7or.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

XMBRACING  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By    WILLIAM    JOYCE, 

OF    LINCOLN'S    INN,   BARRISTER-AT-LAW. 


REVIEWS. 


"A  worie  which  aims  at  being  so  absolutely 
eompletttt  as  that  of  Mr.  Joyce  upon  a  subject 
vhidi  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
prolessioD  and.  doubtless,  it  will  be  well  received 
•ad  lus«ly  osea,  for  it  is  as  absolutely  complete  as 
k  aims  a«  being.  ....  This  work  is,  therefore, 
— inently  a  wortc  for  die  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  It.  •  •  .  .^  We  have  to  congratulate  the  pro- 
fcirion  on  this  new  acquisition  to  a  digest  of^the 
law,  aad  the  author  on  his  production  of  a  work  of 
permaoent   udiity  and  fame."— Z«sr   Magasins 


"Mr.  Joyce  has  produced  not  a  treatise  but  a 
eonralete  and  compendious  exposition  of  the  Law 
ajkl  Practice  of  Injunctions  both  in  equity  and  com- 
law. 


"Put  III.  is  devoted  to  the  practice  of  the 
CMrta,  Conimin*  an  am^nmt  of  valuable  tutd 
tweknical  matUr  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per^ 
ceived  what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  abilrty,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  woik. 
No  labour  has  been  spared  to  save  the  practitioQer 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  ducidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Leno  Journal. 

**  He  does  not  attempt  to  ^  an  indi  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  b  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  eveiy  subject  to  which  the  fmocess  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  16^  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen—^ccupyiiuE  nearly  300  pag^.  The  work  is 
probably  entirely  exhaustive.'  ->^«w  Times, 


"  Tham  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
ccwplcto  aad  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
mywiode  aU  odicr  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
nine.  We  know  of  no  book  as  suitable  to  supplv  a  knowledge  of  the  law  of  injunctions  to  our  common 
knrfitaHb  as  Mr.  Joyces  exhaustive  work.  It  is  al^e  indispensable  to  members  of  the  Common  Law 
•hI  Kqi^  Ban.    Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  b^  a^  v^kA 


HI.    nil  faidex  Is  very  fiiU  and  well  arranged.    We  feel  that  thi&  worWVs  de&^«^\&  xakft.  "»&  -^^ 
m  a  ttaadard  text-book,  and  tJbe  text-book  on  the  particular  subject  o«  w\i\<^  *«.  XxeaSfc.   "vVifc  *^2Sc 
gnar  endit  for  the  very  grestt  labour  bestowed  upon  it.    The  pubWdvcts,  aax»s»ai\,\«?t*^«*«»»*^ 
as  ib  a  nciiaer  deserving  of  the  high  reputation  they  bear." — Canada.  Lam  *}aiwrmaA* 


c  * 


12  tnnn  *  ha.t>ii,  bill  tabd.  tmplb  iab. 

In  one  v^lanne,  royal  8vo.,  1S69,  piice  301.,  doth, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS    POINTS   OF   ENGLISH   JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documenli  and  other  Sources ;  with  Notes.    Bjr 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing   Counsel  (o  the  Secretary  of 
State   in  Council  of  Indil,   Author  of  "  llorlcnsius,"   "History  of  Trial   by 
Jury,"  "  Lifeof  Cicero,"  etc,  late  Fellow  of  Trinity  College,  Cambridge. 

Txom  th*  COHTZUPOKART  RXTIKW. 

"Wc  nnnol  bui  ngard  o'iih  Iniirest  s  book 

whidt,  wllhiD  modcrnle  coinpa>A.  imucnn  as  wiih 

nn^SMtfslO™  °ardw>clia,''£bLliEld,  udi 
to  come  down  to  our  own  Aaj,  Lvfldbiiri-t.  AUnger, 
IHonu,  Cnnwonh,  Camubdl,  St.  Leonnnl*, 
WuibuTV,  CThclmsfaH,  Csckbiin,  Cabin,  and  llie 
niLonlCbuinllorllathaley.    At&aaiiot 


flau  chaiitDr  oT  the 
FonTih  fuu  iddcd  ni 


thai  bnach  of  hit  s<ib>ct  l-i  vliichths  'UdnuiPM' 
.  .  Uur  '•tatx  [Rdiiileii  v*  from  Jwclliag 
t  contents  of  ihik  voric  al  day  Ercatcr 

mnbT  lif  a  iJan  mi  the  tic>ul[.vtKlri9.  oiTour 
n,  and  all  wliu  laka  an  JntcK^t  in  eoatliiii- 
rrathcr,  nutionol  ;ind  colomal  qnchtirnui.'* 
the  ULW  MAaAZIRB  and  lAW 

BBVIEW. 
■'onylb  ha-  lxr|[cl)r.iiu]  buneRcblly  : 
alitl^rci.    IM'^Horhtn^y  be  tcc^iTflLi: 


.maybe 
■  Chal.i 


'II.E 


,■.  Oi.ini 


»«irl«Bal-.; 

HTKni. -    - 

idaiiuni  between  KD«bind  and  hi 
baaniiaa  evtry  djy  uf  muTU  ioiportanc*.  Tha 
xwk  uTMr.  Funylfi  will  du  mure  10  make  Ibe-e 
Rbtioai  pRfcclIf  clear  lh;ji  any  Khidi  hat  jteC 
appursd.    Kenccrgnh  il  will  ba  iha  -landanl  work 

eoBnaatl*  prncBiiDii  theniselin  fur  iuIuiIod  bo>h 
haraandmiiurcolonln.  .  .  .  QnniloB-Dfculoiii^ 
bw  by  BO  BiBani  ucGii|<y  an  cMClu-ive  >haTe  of  ibe 


and  fciKTali 


Mr.  For 

ylh.Melho*« 

.line  lo'ioi: 

S'SS 

■,S£KS.» 

■u"'riJ7j'uiidi 

liaitallr 


nam  Ui*  I.AW  TIUXB. 
""  v-.liiinc  uf  56a  fuf»  or  ihc 


roondauawhuc.  and 


„  ^..-., ,, to  vicB-adiiiindtr  joh»dict»a 

and  piracy ;  ib(  fifth  lo  cenaia  pteroaativu  at  ilu 
Crown:   web  1>  landi   in  (h>  coloBEes  P™- 
fcheal%  niins,  licaxin  ln»a,  royal  i>ii,Tcka'i 
goodt,  writ  Kv  f-Xfmt  "C^j  precLtnalHra,  cgh 
uf  Ivmtury,  and  cruuua  uf  coura  of  jui-tiec ;  1 
siiib  chatficr  cvnlaint  opiniont  on  martul  law  » 

diction :  the  eb^lh  on  (he  Ux  la.1  ud  iii  /h 
die  aiaih  on  aUcsunro  and  ulien^ :  and  ibtii  v 
cviiircly  un  eairaiUliun  j  vn  appeaTt  fn>m  the  ai»-    p 
niei ;  cia  ihe  levucatl  w  3I  chaiten  1  oa  the  CbaaKl 
Iiluul«  i  oa  Iha  nalinnality  of  a  >hip,  and  »ka    [ 
nullRi  relating  w  nbip* :  on  lb*  puwa  u(  At    1 
Cruwo  tg  grant  eidoilve  irfhii  uf  trade :  oa  wrin    I 
of  habeas  coqHii ;  on  curtain  pt^iita  rclalii^E  to  thi 

>uch  at.  the  detlarailoB  1^  war  before  hor^iilitiei ;  ■m    i 
the  rifht  of  war,  booty  and  priu.  .tad  on  the  cranl 
of  ■  nuTTiw  licence.  .  .  .  Tint  v  a  buok  u  te   I 
Tcad.  and  Iherefoie  we  leromniend  Ii  not  u  lU 
laayen  only,  but   10   eiery  law  itodiiit.     The 
editur'i  own  njtnaienBttheleai-tvaliiatilapanisi    , 


THE  REVISED   EDITION   OF   THE   STATUTES.  I 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE,  AND  I 

PUBLISHED  BYTIIE  AUTUOKITY  OF  HER  MAJESTY'S  GOVERNMENT.  ■ 


Volume  i.-Hinry  [H.lo  James  IL,  i235-i68S-/'     >    o  dolli. 

„      I.— WilL  &  Mary  to  10  Geo.  HI., 
„      3.-11  Cto.  III.  I041  Ceo.  in,, 
„      4.-41  Geo.  IIL  to  SI  Ceo.  III., 
„       S-— S*  (l't>-  III-  'o  4  Goo.  IV., 
„      l- s  Geo.  IV.  10  I  &  I  Will  IV., 
„       7.-2&3Will.IV.to6&7\VilLIV 
„      8.-7  Will.  IV.  &  1  Vict  -  -  "  '  ' 
„      9.-6  &  7  Viet,  to  9  &  10  Vict., 
„     10.— 10&  II  Vict,  to  13  &  14  VicL, 
„      II.— 14&  i;  Vict,  lo  16  &  17  Vii:!., 
„     I».~i7i  18  Vict,  to  19  &  20  Viet., 
„     13.— 20  Vi.!L  10  24  &  35  ^'iet., 
„     I4.-IS  &  26  Vict,  to  iS  k  29  Vict, 
„     15.-29  &  30  Vict  lo  31  &  32  Vict, 
*,"   Tkt  Fi/lfintk  i'ohtmt  Comfleles  Iki  EdilhH  ef  Iht  KkvisEO  STATUTES. 
CHRONOLOGICAL  TABLE  of  and  INDEX  lo  the  STATUTES,  to  the  end  of  the 
S<s^ion  of  1877.     Fourth  Edition,  imperial  Svo.,  ^\  91.,  dodh. 


I 235-' 68s   ■ 
I68S-1770  . 

iSoi-iSii  . 

1812-1823  . 

1824- 1E3 I  . 

1E31-1E36  . 


1847-1850  . 
1851-1853  . 
1854-1856  . 
I 85 7-1 861  . 
1862-1865  . 
1866-1867-8 
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In  8vo.,  1877,  price  Twenty-five  Shillings,  cloth, 

THE   LAW  OF  COMPENSATION 

FOR  IjANDS,  houses,  &o.» 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 

Jpourtfi  lEKiiion, 

Much  enlarged f  with  many  additional  Forms ^  including  Precedents  of  Bills  of  Costs, 

By   EYRE    LLOYD,    of  the   Inner  Temple,    Barrister-at-Law. 


<f 


A/ourtk  edition  of  Mr.  I JoytT  s  valuable  treatise  has  just  been  puhlished.  Few  branches  of  the  lam 
effect  so  many  and  suck  important  interests  as  that  which  gives  to  private  individuals  compensation/or 
property  compulsorily  tiikenjor  the  purpose  of  public  improventents.  The  questions  which  arise  under 
the  differetU  Acts  of  Parliament  now  in  force  are  very  numerons  and  difjicult,  and  a  collection  o/decided 
eases  epitomised  and  well  arranged,  as  they  are  in  Mr.  Lloyd's  work,  cannot  fail  to  be  a  welcome 
euUition  to  the  library  of  all  W'ho  are  interested  in  landed  property ,  whether  as  owners^  land  agents, 
public  officers  or  solicitors.** — Midlani.  Counties  Hbkald. 

may  add  that  the  type  and  general  appearance  of 


the  volume  are  TkAvsvadkA^.^'—Solicitorr  JoumaL 
"It  is  with  much  gratification  that  we  have  to 
express  our  unhesitatmg  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroujghly  satisfactory  to  the 
profession,  and  to  the  pubhc  at  large.  Thoroughly 
satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scof>e,  exhaustive  in  its 
treatment,  sound  in  its  exposition."— /rirA  Law 
Times. 


"  It  is  only  a  few  months  since  we  reviewed  the 
last  edition  of  this  useful  work.  Mr.  Lloyd  has, 
in  the  present  edition,  added  the  cases  which 
have  since  been  decided,  and  has  given  a  complete 
ftct  of  forms  under  the  Artisans'  and  Labourers' 
DwelKngs  Improvement  Act,  1875.  The  recent 
cases  appear  to  have  been  carefully  collected,  the 
only  omission  we  have  discovered  being  Re  Milnes 
(94  W.  R.  ^8).  which  should  have  been  mentioned 
under  section  69  of  the  Lands  Clauses  Act.     We 

"  In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relattne  to  the  Law  of  Compensation^  Mr.  lyre  Lloyd  has  long  since 
left  ail  competitors  in  the  distancr^  and  his  book  may  no7v  be  considered  the  standard  work  upon  the 
tubfect.  'J  he  plan  of  Mr.  Lloyd's  book  is  generally  known^  and  its  lucidity  is  appreciated ;  the  present 
quite  fulfils  ail  the  promises  of  the  preceding  editions^  and  contains  in  addition  to  other  matter  a  com' 
fdete  set  of  Jorms  under  the  Artisans  and  Labourers  Act,  1875,  and  spfcimens  of  Bills  of  Costs,  which 
wUl  be  found  a  novel  feature,  ejctremely  useful  to  Ug%il  ft  actitionc7-s.*' — Ji-stice  ok  thk  Peace. 

"  The  work  is  one  of  Kccat  value.     It  deals  with  ,  of  the  compensation.     All  the  statutes  bearing  on 

a  complicated  and  difficult  branch  m^  the  Ihw,  and  it  1  the  subject  hn\e  been  collated,  all  the  law  on  the 

deals  with  it  exhaustixely.     If  is  not  merely  a  com-  1  subject  cullected,  and  the  decisions  conveniently 

pilation  or  collection  of  the  statutes  bearing  on  the  ,  arran};ed.     With  this  comprehensiveness  of  scope 


subject,  with  occasional  nutes  and  references 
Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  and  digest  of,  the  law  relating  to  the 
compulsory  ac<juisition  and  purchase  Kti  land  by 
jMiblic  companies  and  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


I 


is  united  a  clear  statement  of  principles,  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
dcciNions  are  opi)oved  or  differently  understood."— 
Local  Gox'ernnient  Chronicle. 


In  8vo.,  1875,  price  I2j.,  cloth, 

THE    LAW    OF    FIXTURES. 

Third  Edition, 
Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT.  1875, 

Incorporating  the  principal  American  Decisions,  and  generally  bringing  the  law 

down  to  the  present  time. 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  The  decisions  given  since  the  second  edition  of 
this  work  was  published  in  the  important  cases 
of  Ex  parte  Daglish,  in  re  IV'ilde,  and  Ex  parte 
Barclay,  in  re  Joyce,  and  several  other  further 
<lecisions  of  the  Courts  on  the  Law  of  Fixtures, 
'bave  rendered  a  third  edition  desirable.  The  author 
}ms  taken  the  opportunity  to  reca.st  the  general 
form  of  his  treatise.  .  *  •  We  have  already 
Adverted  to  th«  recent  cases  of  Ex  parte  Daglish, 
iss.  re  H'ilde,  and  Ex  parte  Barclay,  in  re  Joyce. 
^Tbe  author  treats  of  them  at  some  length ;  and  ths 
conclusica  at  which  he  arrives  is  very  important. 


and  claims  the  attention  of  legal  draftsmen  and 
solicitors. 

We  have  touched  on  the  principal  fe?  tures  of  this 
new  edition,    and   we  h.tve  not  si»ace  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
arc  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  tft  \^«£oa»:. 
his  own  obscTvatvons,  %nCL  l\v«  xxeaxvi-«.  v&  CA\!KCGk'c:Bi&'- 
ablc  as  vrcW  tot  on^vxiaWx^  «&  lot  \a&Q«nas«?E«»''' 
— Levw  Joitrtial, 


A 
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STEYBHS  ft  HAYVE8,  BSLL  TAXD,  TEIIPLS  BAX. 


In  one  thick  Tolame,  8vo.,  1869,  price  32/^  cloth^ 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortf,  of  the  Middle  Temple,  Barristers-at-Law. 

"The  title  of  this  book  ix    the    bcitt  po)(«ib1e 
explanation  of  its  contents.      Here  we  huve  all  the 


statutes  affecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely  printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manual  of  reference  of  an  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  .  .  .  We  find 
pages  ot  authorities  on  '  transfer  of  shares,' '  calls,' 
forfeiture  of  shares/  *jci.  yb.,' 'Lloyd's  bonds,' 
'  contracts  by  companies,'  and  '  dividends.'    Then 


In  8vo.,  price  2s,  6d., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 

In  a  handy  volume,  crown  8vo.,   1870,  price   los.  6d,^  cloth* 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  Ihe 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

'*  Thb  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  ptiases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by,  the  American  lawyer  as  the 
Engll^,  because  the  salvage  laws  of  America  aud 
England  are  much  alike,  and  Mr.  Jones  maJces 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  b  their  own 
fault.  Mr.  Tones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


his  simplicity  of  style."  —  iUevy]^#0/  Jpmnmi  ^ 

CcttttHtIXt, 

"  An  admirable  treadse  on  an  important  bnach 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gray^s  Inn,  Barrister-at-Law,  who,  in  a  oain|CCi 
volume,  gives  us  a  very  comprehensive  statemot  of 
'  The  Law  of  Salvage,*  as  administered  in  die  Hi^ 
Court  of  Admiralty  and  the  County  Cbcuts;  wiA 
the  principal  authorities,  English  and  Amcriraa, 
brought  down  to  the  present  time,  and  an  Appea* 
dix  containing  sututes,  forms,  tables  of  fees,  ftc 
Mr.  Jones  has  consulted  a  wid«  range  of  CMCSk 
and  systemati&ed  with  mudi  skill  and  aeamoK  the 
leading  principles  dedudble  from  numerous  judr 
ments  and  precedents,  both  here  and  in  the  united 
States.  His  work  is  likely  to  become  a  lext-book 
on  the  law  in  question." — DmIj  Nem*. 


In  Svo.,  1867,  price  u.,  sewed, 

LLOYD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-mt-Law. 


I 


comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsory  acquisition  of  lands  by  Railwav 
Companies,  while  the  '  compensation*  cases  scretdi 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powen  and 
duties  of  Railway  Companies  in  the  constnictkm  of 
their  works,  while  the  hability  of  the  Comnanies  as 
carriers  of  passengers  and  goods  is  also  duddaled 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authmrities.  .  .  .  We 
believe  that  we  have  said  enoug^h  to  show  that  ikif 
book  will  prove  to  be  of  pre-eminent  value  to  pnc- 
titioners,  both  before  Parliamentary  comnuttces  aid 
in  the  Courts  of  Law  and  Equity."— Z^nv  Jmwnml. 


In  8vo.,  1870,  price  'js,  6^.,  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  III 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  of  the   Middle  Temple,  Barrister-ftt-Law. 


"  Mr.  W.  F.  Finlason  has  done  good  service  in 
pubUahing  a  concise,  well-written  history  of  the  law 
of  tenures  ot  land  in  Encland  and  Irebind,  with 
particular  reference  to  inheritable  tenancy,  lease- 
hold tenure,  tenancy  at  will,  and  tenant  right. 


lecil  hiilafT,ki 


Confining  himself  to  the  ftttta  of  , 

has  collected  and  presented,  in  aa 

pact  form,  all  the  really  oscfid  lafacmalioo 

uins.  "—Oherver, 


Mtitf 

BOO  K 
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In  87V.,  1^77 1  price  js^^'dotk^ 

THE  SUCCESSION  LAWS  OF 
CHBISTIAN  GOUNTEIES, 

WITH  SPBCIAL  REFERBNCK  TO 

THE  LAW  OF  PRIMOGENITURE  AS  IT  EXISTS 

IN  ENGLAND. 

By    eyre    LLOYD,    B.A., 

OF     THE     INNER    TEMPLE,     BARRISTE  R-A  T;L  A  W. 

Author  of  **  The  Law  of  Compensation  under  the  Lands  Clauses  Cotuolidation 

Acts;'  ^c. 

"  Mr.  Lloyd  has  eiven  us  a  very  useful  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  day  in  the  principal  States  of  both  Europe  and  America ;  and  we  should  say  it  is  a  book 
irtiich  Bot  only  every  lavryer,  but  every  politician  and  statesman*  would  do  well  to  add  to  his  library."— 
Pttll  MaU  Gtuetie. 

'*  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  page«  a  considerable  amount  of  matter  both 
valuable  and  interesting;  and  his  quotations  from  Diplomatic  Reports  hy  the  present  Lord  Lytton.  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  b  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Alagtuine  and  Revtnv. 

**  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subiject  of  succes- 
sion to  property  in  Christian  countries,  with  especial  reference  to  the  law  of  primogeniture  in  England. 
He  points  out  the  error  of  supposing  that  there  is  a  eeneral  compulsory  law  of  primogeniture  in  this 
country.  It  is  only  in  cases  of  intestacy  that  this  rule  is  imposed ;  and  though  entails  upon  the  eldest  son 
are  to  a  limited  extent  permitted,  the  fact  that  landed  property  b  sometimes  retained  in  families  for  many 

Bnemtions  is  mainly  mie  to  the  natural  desire  of  Englishmen  to  perpetuate  land  in  their  families 
r.  Lloyd  also  shows  that  the  compulsory  division  of  property  involves  all  the  evils  without  any  of  the 
advantages  of  a  perpetual  entail,  inasmuch  as  it  has  a  tendency  to  keep  a  constantly  diminishing  inherit* 
anceperpetually  in  tne  members  of  the  same  iTkmWy  "Saturday  Review. 

"  This  Is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  In  an  epitomised 
fbrm  information  which  would  have  to  be  sought  for  through  a  great  number  of  scattered  authorities  and 
foreign  law  treatbes,  and  will  be  found  of  great  value  to  Uie  lawyer,  the  writer,  and  the  political 
9baAffoau**-~Standard, 

In  a  handy  volume^  1876,  price  5^.,  cIoM, 

RAILWAY  PA88EN6ER8  &  RAILWAY  COMPANIES: 

%\zii  SDutfesf,  lElfg;l)t0  atiti  UfabiUUe^. 

By  LOUIS  ARTHUR  GOODEVE,  of  the  Middle  Temple, 

Barrister-at-  Law. 

"  Mr.  Goodeve's  little  book  b  a  concise  epitome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  personal  luggage.  It  b  clearly  written,  and  the  reader  b  able  speedily  enough  to  find  any 
point  upon  which  he  desires  to  inform  himself."— 'Zow  yaumal. 

**  Mr.  Goodeve  has  rendered  a  service  to  the  public  in  making  a  digest  of  the  law  relating  to  railway 
passengers,  including  the  respective  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concise  manner ;  and  it  b  to  be  hoped  that  thb  little  work  will 
be  widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them."-— 
Saturday  Review. 

"  After  reading  the  volume  with  great  interest,  we  can  only  say  that  it  b  clear  compact,and  accurate. 
Passengers  who  want  reliable  information  should  consult  thb  book." — Sheffield  Post. 

By  the  same  Author,  in  one  volume  royal  8vo.,  price  2%s., 

THE    LAW   OF  EVIDENCE, 

As  Administered  in  England  and  applied  to  India.  New  Edition,  with  Supplement : 
containing  the  Indian  Evidence  Acts,  the  Oaths  Acts  tu^cl  the  Code  01  Criminal 
Procedure  so  far  as  it  relates  to  Evidence.  By  L.  A.  Goodeve,  of  the  Middle 
Temple,  Banister*at-Law,  late  Assistant-Secretary  to  the  Government  of  BengAl 
(Legislative  Department). 

V*  The  Si/PPLBMENT  may  be  had  sepaxateVy^  ^tv«  n  j.  W. 


THE    LAW    OF    COBPOBATIONS. 

In  one  volume  of  One  Thousand  Pages,  royal  8vo.,  1877,  price  42/.,  doth^ 
A     TREATISE    ON    THE    DOCTRINE    OF 

ULTRA  VIRES: 

BEING 

An  Inrcstigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  liabilities  of 

Corporations^ 


AKD  MORE  ESPECIALLT  OF 


JOINT    STOCK    COMPANIES. 

SECOND  EDmoir. 

By  SEWARD    BRICE,    M.A.,    LL.D.,  Londok, 

Of  the  Inner  Temple,  Barrister-ai-Lmv. 


REVIEWS. 

"  Detfiie  Us  w$promtstHg  and^  cnbalistic  title,  and  the  teclutical  nature  of  its  tnhject,  U  ins  J» 
rtcommsnded  iise^  to  th*  fro/ession  that  a  second  edition  is  called  for  within  three  vears  from  thefi^ 
^ubiuation  ;  and  to  this  call  Mr.  Brice  has  responded  with  the  present  volume,  the  aevelopmetU  of  which 
in  excess  of  its  predecessor  is  remarkable  even  in  the  annals  of  law  hooks.  Sixteen  hundrni  new  casts 
have  been  introduced,  and,  instead  of  five  hundred  pages  octavo,  the  treatise  mno  occupies  a  thfiusani 
very  much  larger  pages.  This  increase  in  bulk  is  ^rtly  due  to  the  incorporation  with  the  English  le» 
on  the  subject  ojf  the  more  important  American  ana  Colonial  doctrines  and  decisiont'-a  course  which  we 
think  Mr.  Brice  wise  in  adopting,  since  the  judgments  of  American  tribunals  are  constantly  becoming 
more  frequently  quoted  and  more  respectfully  considered  in  our  own  courts,  particularly  on  those  nopd 
and  abstruse  Mnts  of  law  for  which  it  is  difficult  to  find  direct  authority  in  En^lith  reports.  In  the 
present  speeulatioe  times,  anythirg  relating^  to  yointStock  Companies  is  of  &ublic  importance,  and  the 
points  on  lahieh  the  const itutirn  and  operation  of  these  bodies  are  affected  by  the  doctrine  of  Ultrx  Vires 
are  just  those  which  are  moxt  material  to  the  interests  of  the  shareholders  and  of  the  contmunityat  la^- 

Some  of  the  tnuch  disputed  questions  in  regard  to  corporations,  on  which  lefal  opimen 

is  still  divided,  are  particularly  well  treated.  Thus  with  reference  to  the  authority  claimed  by  the 
Courts  to  restrain  corpMations  or  individuals  from  applying  to  Parliament  for  fresh  Powers  in  breach 
of  their  express  agreements  or  m  derogation  of  private  rights,  Mr.  Brice  most  elaborately  and  oHj 
reviews  the  conflicting  decisions  on  this  apparent  interference  with  the  rights  of  the  subject,  xMch 
threatened  at  one  time  to  bring  the  Let^islature  and  the  Courts  into  a  collision  similar  to  that  which 

followed  on  the  well-knorvn  case  of  Ashfiy  v.   IVhite Another  very  difficuH point  on  which 

Mr.  B rice's  book  affords  full  and  XHsluable  information  is  as  to  the  liability  of  Companies  on  contrxis 
entered  into  before  their  formation  by  the  promoters,  and  subsequently  ratified  oradopted  ^f  the  Company, 

and  as  to  the  claims  of  promoters  tkemseh'cs  for  services  rendered  to  the  inchoate  Company Tnt 

chapter  on  the  liabilities  of  corporations  cjc  delicto  for  fraud  and  other  torts  committt-i  by  their  agents 
within  the  region  of  their  authority  seems  to  us  remarkably  well  done,  reviennng  as  it  sloes  mil  the  iaiest 
and  somewhat  contradictory  decisions  on  the  point.  .....  On  the  whole,  we  consider  Mr,  Briefs 

exhaustive  work  a  valuable  euidition  to  the  literature  of  the  profession.— ^Ki\i^i>Kf  RsriBW. 

"  The  doctrine  which  forms  the  subject  of  Mr.    ,    book  on  the  Law  of  Corporations.    He  bas  gene 


Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  (in^wth  in  modem 
Jurisprudence.  His  book,  indeed,  now  almost  con- 
stitutes a  Digest  of  the  Law  of  Great  Britan  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations— a  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor- 

S orations  are  so  numerous  and  so  powerful.  Mr. 
eward  Brice  relates  that  he  has  embodied  a  refer- 
ence in  the  present  edition  to  about  x,6oo  new 
cxses,  and  expresses  the  hope  that  he  has  at  least 
referred  to  *  the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Foreign  Judgments 
and  Dicta,  which  have  not  found  theu-  way  into  his 
pages.    The  Question  what  is  and  what  is  not  Ultra 


far  towards  effecting  a  Digest  of  that  Law  ia  iu 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  edition  of  his  most  careful  and  comprehea* 
sive  work  may  be  commended  with  equal  confideDoe 
to  the  English,  the  American,  and  the  Colonial 
Practitioner,  as  well  as  to  the  Scientific  Jurisl.*'-' 
Law  Magasine  and  Review, 

"  It  is  the  law  of  Corporations  that  Mr.  Brioe 
treats  of  (and  treats  of  more  fully,  and  at  the  sane 
time  more  scientifically,  than  any  work  with  whick 
we  are  acouainted)^  not  the  Law  of  principal  and 
agent :  ana  Mr.  Brice  doe<:  not  do  his  book  Justice 
by  giving  it  so  vague  a  title.*— Low  JbumflL 

'  A  guide  of  very  great  value.    Much  {nforaiatiea 


Vires  is  one  of  very  gre:«t  importance  in  commercial    i    on  a   difficult  and  unattractive  subject  ha*  bees 


countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brio*  h.iK  done  a  great  service  to  the 
can^e  of  Comparative  Jurisorudence  by  his  new 
reccision  of  what  was  from  the  first  a  unique  text- 


collected  and  arranged  in  a  manner  which  will  be 
of  great  assistance  to  the  seeker  after  the  lawoa  a 
point  involving  the  powers  of  a  company.**— i 
yowmui,    (Review  of  First  Editioa.) 


"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  Bast  Angiimm  RaSw^f  Ca  t. 
Beutern  Counties  Railway  Co.  Brick  om  Ultra  Virrs  mav  be  read  with  advantage.*'---7M£n«ra/ '/ 
Lord  JUBrrcs  Bkamwbll  m  the  Case  of  Evershed  v.  Z..  6*  M  IK.  Ry.  Co,    (U  R.,  ^  Q.  B.  Div.  14I.) 
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In  two  volomes,  rojtl  8vo.,   1875,  price  7Qr.»  cloth» 

THE    LA^V 

RELATING  TO 

SHIPMASTERS    AND    SEAMEN. 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

By  JOSEPH   KAY,  Esq.,  M.A.,  Q.C., 

or  TSIN.  COLU  CAMBKIDGS,  AND  OF  THB  MORTHKKN  CIRCUIT  ; 
SOLlCrrOR-GBNBKAL  OF  THB  COUNTY   PALATINB  OP  DURHAM;    ONB  OP  THB  JUDGB8  OP  THB  COUBT  OP 

RBCORO  POR  THB  HUNDRBD  OP  SALPORD; 
AND  AUTHOR  OP  "  THB  SOCIAL  CONDITION  AND  BDUCATIOM  OP  TUB  PBOPLB 

IN  BNGLAMD  AMD  BUROPB." 


CONT 

PART  I.  —  The   Public  Autho- 
rities. 
PART  II.— The  Appointment,  Cer- 

TIFtCATES,  ETC.,  OF  THE  MASTER. 

PART  III.— Duties  and  Respon- 
sibilities OF  the  Master. 

PART  IV.— The  Master's  Duties 
AND  Powers  with  respect 
TO  THE  Cargo. 

PART  v.— Bills  of  Lading. 

PART  VI.— Stoppage  in  Tran- 
situ. 

PART  VII.— When  the   Master 

MAY  MAKE  THE  OWNERS  LIABLE 
UPON  HIS  PERSONAL  CONTRACTS. 


ENTS. 

PART  VIII.— HYPOTHECATION. 

PART  IX.— The  Crew. 

PART  X.— Pilots. 

PART  XL— Passengers. 

PART  XI L— Collisions. 

PART  XIIL— Salvage. 

PARTXIV.  —  The    Master's 
Remedies. 

PART  XV.  —  The   Master's   Lia- 
bilities. 

APPENDIX. 
Forms,  Rules,  Regulations,  &c. 


REVIEWS    OF    THE    WORK. 


From  the  NAUTICAL 

'*  The  bw-book5  of  the  present  day  are  mostly  of 
two  classes :  the  one  written  for  lawyers,  and  only 
to  be  understood  by  them ;  the  other  intended  for 
the  use  of  non-professional  readers,  and  generally 
in  the  form  of  handy  books.  The  first,  in  tho 
majority  of  cases,  is  of  some  benefit,  if  looked  upon 
merely  as  a  compilation  containing  the  most  recent 
decisions  on  the  subject ;  whilst  the  second  only 
aims,  and  not  always  with  success,  at  popularising 
some  particular  branch  of  legal  knowledge  by  the 
avoidance  of  technicid  phraseology. 

"It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes;  full  and  precise 
enocii^  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  YH  tht  iu» 
volu9m0»  bf  Mr.  Kay  «•  tht  lam  rttaiing  ia  tk^ 
mmatert  and  seamen  wiU,  we  venture  to  say,  be  4/ 
equal  service  to  tke  cohosh,  the  lawyer,  and  the 
Consul,  m  ikeir  ret^tive  canities,  and  even  of 


MAaAZINB,  July,  1875. 

interest  to  the  public  generally,  written  as  it  is  in  a 
clear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
ventiiro  upon  the  ocean  ;  more  than  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 

"We  can  make  no  charge  of  redundancy  or 
omisskm  against  otir  author ;  but  if  we  were  called 
upon  to  select  any  one  out  of  the  fifteen  paru  into 
which  the  two  volumes  are  divided  as  being  espe- 
dally  valuable,  we  should  not  hesitate  to  choa<«e 
diat  numbered  three,  and  entitled  'The  Voyage.' 
There  the  master  wSIl  find  a  sucdnct  and  compen- 
dious statement  of  the  law  respecting  his  duties^ 
general  and  particular,  «U)ivt«i;u^tXk  ^Sba  «iD2fi^  vil^. 
its  fraglbt  (rom  Ch*  m«nlBs^"t^^l«^»«o^^ai«sa!^«w^ 
mand,  be  Vs  bound  to  V»V.  \o  ^t  wac««tfQt6a«»  «!v 
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nsvnrs  *  KAms,  vmll  tasd,  aura  bas. 


THE  UW  REUTING  TO  SHIPMASTERS  AND  SEAMEN. 

REVIEWS  OF  THE  WORK-<»n«»««t 


the  ship,  and  to  the  delivery  of  her  lo^  at  the  final 
port  of  desdnation.  In  Part  IV.  his  dutici  are 
considered  with  respect  to  the  cargo,  this  being  a 
distinct  &ide  of  his  duplicato  character,  inasoiiich 
as  he  is  agent  of  the  owaer  of  the  cai^o  just  as 
much  as  the  owner  of  the  ship. 

"  Next  in  order  ofjposition  come  '  Bilk  of  Lading ' 
and  'Stoppage  in  Transiuu'  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 
subject  of  the  delivery  of  goods  by  the  master  given 
priority  over  that  of  bilU  of  lading  ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
authoi^s  desire  for  unity  in  his  above-mentioned 
chapters  on  'The  Voyage.'  That  this  is  so  is  evi- 
denced by  the  fact  that  after  his  sevendi  chapter 
on  the  latter  subject  he  has  left  a  blank  chapter 
with  the  heading  of  the  former  and  a  reference 
anie.  *  The  power  of  the  mxster  to  bind  the  owner 
by  his  personal  contracts,'  'Hypothecation,'  and 


'  The  Crew,'  form  the  remiunder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obviously  impossible 
to  criticize  in  detail  a  work  in  which  die  bare  Ust  of 
cited  cases  oocupitts  forty-four  pages. 

''The  question  of  compulsory  pilotage  is  full  «f 
dfficulties,  which  are  well  summed  up  by  Mr.  Kay. 

"In  conclusion,  we  can  heartily  congFatulate 
Mr.  Kay  upon  his  success.  His  work  everyvdiere 
bears  traces  of  a  solicitude  to  avoid  anythmg  like 
an  obtrusive  di^lay  of  his  own  powers  at  the  ex- 
pense of  the  solid  matter  pertainmg  to  the  subject, 
whilst  those  observations  which  he  permits  himself 
to  make  are  always  of  importance  and  to  the  point; 
and  in  face  of  the  testation  which  must  soon  take 
place,  whether  benendally  or  otherwise,  we  think 
nis  book,  looking  at  it  in  other  than  a  pcofesrioiisl 
light,  could  scarcely  have  made  its  appearance  at  a 
more  opportune  moment." 


From  the  IjIVERPOOIj  JOURNAL  OF  COMMERCE. 


" '  The  Law  relating  to  Shipmasters  and  Seamen  ' 
^-such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
The  author  is  Mr.  Joseph  Kay.  Q.C.,  and  while 
treating  generally  of  the  law  relatine  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. .  .  .  TAf  WQrk  mtu/  be  am  invaimabie  tmt 
to  ifu  skif><n»ner^  shij^master^  »rcetuul  at  a  fordgn 
port.  The  language  is  clear  and  simple,  while  ue 
legal  standing  of  the  author  Is  a  sufficient  guarantee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  ouoted  by  him  are  decisive  as  resvds 
the  points  on  which  be  touches." 


From  the  LAW  JOITRNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  xz8z  pages  of  text,  8x  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"  Mr.  Kay  says  that   he  has  '  endeavoured  to 


I 


compile  a  gtiide  and  reference  book  formastcn,  ship 
agents,  and  consuls.'  He  hns  been  so  modest  as 
not  tu  add  lawyers  to  the  list  of  his  pupils:  but  hi* 
work  will,  we  tkink,  be  welcomed  by  Utgeyert  teko 
have  to  do  with  tkip^ing  tnmsactwmt,  abmost  tu 
cordially  as  it  undoitbtedly  will  be  by  tkne  i»A» 
occupy  their  business  im  the  great  wafers." 


I 


In  crown  i2mo.,  1876,  price  I2x.,  cloth, 

ON  THE 

LOCUS  STANDI  OF  PETITIONERS  AGAINST  PRIVATE  BILLS 

IN  PARLIAMENT. 

TiariK^iD   EiJiTioasr. 

By  JAMB;S  MELLOR  SMETHURST,  Esq.,  of  Trinity  College,  Cambridge,  M.A^ 

and  of  the  Inner  Temple,  Barrister-at-Law. 

2  vols.  4to.,  1876-77.    s'-  $•'•>  c»Jf' 

THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH  NOTES  AND  INDEX. 
Edited  by  G.  B.  Barton,  of  the  Middle  Temple,  Barrister-at-Law. 


THE  NEW  ZEALAND  JURIST  (NEW  SERIES). 

Journal  and  Law  Reports,  published  Monthly.    Subscription,  42s.  per  Annum. 

Edited  by  G.  B.  Barton,  Barristar-at-Law,  Dunedin,  New  Zealand. 

The  Reports  include  all  cases  of  importance  argued  and  determined  in  the  Coart  of 
Appeal  of  New  2^aland,  and  in  the  Supreme  Court  in  its  various  Districts. 
THE  New  Zealand  Jurist  is  the  only  Legal  Journal  published  in  New  Zealand. 
Orders  for  the  "Jurist"  will  be  received  by 

STEVENS  &  HAYNES,  BELL  YARD,  TEMPLE  BAR,  LONDON, 
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In  8vo.,  1875,  price  7^.  6^.,  doth, 

THE  UW  OF  USAaES  and  CUSTOMS: 

SL  pcactical  Hato  ^cact. 

By   J.    H.    BALFOUR    BROWNE, 

Of  the  Middle  Temple^  BarrisUr-^t-Law  ;  Registrar  to  the  Railway  Ccmmistioners. 


"  The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume,  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
lefl^  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne, 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  art  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise— a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazi$u. 


In  one  volume,  8vo.,  1875,  price  i&r.,  cloth, 

THE  PRACTICE  BEFGEE  THE  RAILWAY  COMMISSIONERS 

UITOEE  THE  REGULATION  OP  RAILWAYS  ACTS,  1873  and  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies  ;  and  Appendices  of  Statutes  and  Cases. 

By  J.  H.  BALFOUR  BROWNE, 

0/  the  Middle  Temple,  BarHster-at-Law,  artd  Registrar  to  the  Railway  Commissioners, 
Mr.  Browne's  book  is  handy  and  convenient  in        work  of  a  man  of  capable  Iejg;al  attainments,  and  by 


form,  and  well  arranged  for  the  purposes  of  refers 
ence ;  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real  want 
and  to  p^ve  of  ser%'ice  to  the  legal  profession  and 
the  public.— Z.aw  Magaeine. 


Municipal  Corporatk>ns,  and  it  is  hardly  too  much  to 
say  that  evory  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabl^r  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pas«  under  municipsu 
contxx)],  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  tadc  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  bv  the  action  of  the  Parliamentary 
Committee  which  last  Session  passed  the  preamble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  BiU,  1876.'  The  yuAvime  accordingly  con- 
lains  A  full  report  of  the  case  as  it  was  presented 


"  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law."— C/VJMi/0      ' 
Lam  yotimal. 

**  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirabl^-the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible,  and 
distinguished  when  necessary." — Irish  Law  limes. 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law.  ....  In  this  way  the  book  is  invaliiaole  to  the  practitioner." — Law  Magasme. 

In  one  thick  volume,  8vo.,  1875,  pnce  25/.,  doth, 

THE   PEINOIPLES   OF  THE  LAW  OF  RATING 

OF 

HUEEDITAMENTS  in  the  OCCUPATION  of  COMPANIES. 

By  J.  H.  BALFOUR  BROWNE, 

Of  the  Middle  Temple,  Barristers-Law ;  Registrar  to  the  Railway  Commissieners. 


In  8vo.,  1876,  price  ^s,  6^.,  cloth, 

ON  THE  COMPULSOEY  PUEOHASE  of  the  UNDEETAKINGS 

OF  OOMFAIHES  BT  OOBfOBATIONS,  I 

And  the  practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament    By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law ;    j 
Author  of  "The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,**  &c,  &c         j 
"  This  is  a  work  of  considerable  importance  to  all 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  tne  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.    As  a  matter  of  course,  many  inci- 
dental  points  of  interest  arose  during  the  progress 
of  the  case.    Thus,  brides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  otaer  kindred  su1>- 
iects  were  disciused.  These  are  all  treated  at  length     v 
by  the  Author  in  the  body  oC  ^iit  "<iKri«.,'«\cLOEv  vs.    \ 
lhu»  a  complele  Ye^nX  comv^n^vNVMi  ««k^*\wVi      \ 
subject  with  wYucVv'^  so  «ib\^  ^%.^%.^^  «  \ 
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•B?in  *  HATra^  BILL  YAS]I»  XEMFU  BAB. 

Now  ready,  in  8yo.,  187S,  price  6s,,  doth. 


THE  LAW  EELATING  TO  CHAKITIES, 

Especially  with  Reference  to  the  Validity  and  Construction  of 

CHARITABLE  BEQUESTS  and  CONVEYANCES. 


BY 


FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford,  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  Statutory  provisions  on  the 
subject.     Decisions  in  reported   Cases  occupy  a 


large  portion  of  the  text,  together  with  the  ex- 
planations  pertinent  to  them.  The  general  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  nsefulness  for  purposes  of 
reference." — Law  Ma^azime  and  Revtew. 


In  8vo.,  1872,  price  7^.  6</.,  doth, 

AN  EPITOME  AND  ANALYSIS 


ow 


SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  UW. 

By  ARCHIBALD  BROWN,  M.A. 

Edin.  and  Oxon  and  B.C.L.  Oxon,  of  the  Middle  Temple,   Barrister-at-Law. 


"Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  *^**dy  or  a  practice,  for  his  edition  of 
Herr  von  Savignjr's  great  work  on  'Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty  pages.    At  the  same  time  tHe  pith  <A  Ton 
Savign^rs  matter  seems  to  be  very  successfully  pie* 
served,  nothing   which    might    be  useful   to  the 
I  English  reader  being  apparently  omitted. 

''The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  by  Engfish  lawvers. 
If  it  is  not,  it  will  not  be  the  fault  of  the  txaBslator 
and  epitomiser.  -  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  dear  definitions  ami  acc»> 
rate  tests  are  of  great  use  to  the  legal  practitioner. " 
— L€nu  Journal, 


THE    ELEMENTS     OF    ROMAN    LAW. 


In  2x6  pages  8vo.,  1875,  price  zor.,  doth. 


A  CONCISE   DIGEST  OF  THE    INSTITUTES 

OF 

GAIUS    AND    JUSTINIAN, 

With  copious  References  arranged  in  Parallel  Columns^  also  Chronological  and 

Analytical  Tables  y  Lists  of  Laws  ^  dr»r.  &*r. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR   F.    HARRIS,   B.C.L.,  M.A., 

07    WORCBSTBR    COLLEGE,     OXFOKD,     AKD    THE     INNER    TEMPLE,     BARRISTER-AT-LAW  ; 


AUTHOR  OP   "  UNIVERSITIES  AND  LEGAL  EDUCATION. 


I 


*^Mr.  Harris's  digest  ought  to  have  very  great  success  among  Una  stmients  hoik  in  the 
Inns  of  Court  and  the  Universities.      His  book  gives  evidence  of  praiseworthy  accuracy    ' 
and  laborious  condensation,''^ — Law  Journal. 

**  IViis  took  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gains  and  Justinian ^  and  is  so  arranged  that  the  reader  can  at  cnce  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.      From,  tlu  very  exact 
and  accurate  referettces  to  titles  and  sections  grven  he  can  at  once  refer  to  the  origitul  I 
writers,     7 he  concise  manner  in  which  Mr.  llarris  has  arranged  his  digest  will  render   \ 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originally  writtai^  Imt  also  to  tkost   \ 
persons  whOy  though  they  have  not  the  time  to  wade  through  the  larger  treatists  of  P^stt^    ' 
Sanders,  Ortolan^  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  Law^ — 
Oxford  and  Cambridge  \3i\Di.^G^jM>\3kTEs'  Journau 

**  Mr,  Harris  deserves  the  credit  oj  Having  Jnrodticed  an  t^lome-wFttcfc  Tvill  he  of  sermd 
to  those  numerous  sttidents  voho  have  no  time  or  sM|^ci<nt  abilit^j  to  anaV^w  iK«  Insdt^Ma  jbr 
fhemsetves:^ — Law  Times, 


W0BXS  voB  lAw  snnuRi.  ai 


In  one  thick  volume,  8va,  1875,  P"^  21/.,  doth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

)SfmSttib  as  n  ®tjrt-§00h  for  S^bxhtrdB  anb  #%r8. 

BY 

T.  P.  TASWELL-LANGMEAD,  B.CL., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian  Scholar  in  the  University 
of  Oxford,  and  Tancred  Student  in  Common  Law. 


Extracts  from  some  Reviews  of  this  Work: — 

"  We  thmk  Mr.  Taswell-Langmead  may  be  congratulated  upon  having  compiled  an 
elementary  work  of  conspicuous  merit" — Pdll  Mali  GoMette, 

*'  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  all  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  •  •  •  and  is  very  full  and  clear." — Spectator* 

"  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly 
recommend." — Law  Times. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  histoiy  and 
kw.**— (7&^ 

"  For  conciseness,  comprehensiveness,  and  clearness,  we  do  not  know  of  a  better 
modem  book  than  Mr.  Taswell  Langmead's  '  English  Constitutional  History.' " — Notes 
and  Queries. 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-LAngmead,  is  exactly 
what  such  a  history  should  he,^* -^Standard, 

"As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete 
work." — Law  JoumaL 

"  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development  It  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Lang- 
mead's  work  a  knowledge  of  the  growth  and  progress  of  the  present  system,  whidi 
elsewhere  could  only  be  obtained  in  many  volumes." — Irish  Law  Times. 

**  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject  It  is, 
however,  in  dealing  with  that  chief  subject  of  constitutional  history — vaiUams^oiri 
government — that  the  work  exhibits  its  great  supenonty  over  yX&tW^^&T — Acodcm'^^* 
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Fourth  Edition,  in  8vo.,  1878,  price  251.,  cloth, 

THE  PRINCIPLES  OF  EQUITY. 

3nreiitieti  for  rf)e  WL^£  af  ^tuHenrg  anti  t^e  ^rofeddion. 

By  Edmund  H.  T.  Sneli^  qf  the  Middle  Temple,  Barrister-at-Law. 

FOURTH  EDITION. 

TO     •WHTICH     IS    JLIDIDED 

AN  EPITOME  OF  THE  EQUITY  PRACTICE. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxen.,  and  B.C.L.  Oxon.,  of  the  Middle 
Tem])le,  Barrister-at-Law  ;  Author  of  **  A  New  Law  Dictionary,**  "  An  Analysis 
of  Savigny  on  Obligations,**   and  the  "Law  of  Fixtures." 


REVIEWS.  I 

**  The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present  j 
edition  of  Mr.  Sneli's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conscientiously  ! 
accomplished.  We  perceive  the  fruitful  impress  of  the  '  amending  hand '  in  every  page  :  the  results  oif 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  mto  the  original  text : 
and  in  a  word,  Sneli's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  who.^  featurex  no  one  is  able  to 
delineate.'  He  has  added  a  book,  comprising  127  paces,  on  the  present  'Practice  in  Equity,'  as  to 
which  he  observes  that  it  '  will  be  probably  found  by  students  very  serviceable,  and  by  practitioners  very 
handy  and  convenient,  seeing  that  it  embodies  the  whole  procedure  (even-  in  its  minutest  details),  and  at 
the  same  time  collects  it  all  together  under  efficient  practical  headings,  with  their  sub-divisions,  so  much  so 
that  everything  may  be  found  in  the  "Practice"  without  either  difficulty  of  search  or  diversity  of  | 
reference.  This,  on  the  whole,  accurately  describes  the  general  character  and  quality  of  that  portion  of  ■ 
the  work ;  but  at  the  saQie  time,  we  mast  .say  that  it  cannot  well  claim  to  be  mudi  more  than  a  skii/ul  1 
pricis  0/  the  procedure  as  formulated  and  prescribed  by  the  Acts  and  Rules  tkemtelves,  with  a  few  ' 
exceptions,  but  without  anything  like  an  expanded  treatment  such  as  might  render  that  portion  of  the  I 
work  equal  to  the  portion  dealing  with  the  i>nnciples  of  equity.  Suggested,  however,  by  the  necessities 
experienced  by  its  writer  in  his  own  practice,  it  will  doubtless  prove  useful  to  others  in  an  equal  dcg^ree ;  ' 
and  it  certainly  forms  a  valuable  and  much-needed  supplement  to  Mr.  Sneli's  work." — Irish  Law  'Jumet,    ; 

" '  Sneli's  Equity,'  as  this  work  is  so  familiarly  called,  is  a  work  which  is  probably  known  to  students 
of  the  Law  in  all  countries  where  the  English  language  is  spoken,  and,  as  a  matter  of  fact,  no  one  who    I 
attempts  the  study  of  Equity,  can  obtain  a  really  proper  insight  into  the  science  without  a  perusal. 


or  later,  of  this  book.     In  1868  the  '  Principles  of  Equity'  appeared  for  the  first  time.    £ver  since  dut 
date  it  has  been  the  standard  work  on  the  subject.  -  Tne  Edition  before  us  is  the  fourth  th%t  has  appeared,    j 
and  from  the  many  additions  and  improvements  that  are  embodied  in  it,  it  will,  we  are  convinceo,  quite    ■ 
e^ual,  if  not  increase,  its  hitherto  well-deserved  popularity.    The  present  edition,  unlike  former  ono,  is    ■ 
divided  into  two  Books.    The  first  Book  consists  of  the  original  '  Principles '  in  form  and  style  similar  10 
the  edition  first  published  by  Mr.  Sncll,  with  the  exception  that  some  paiagraphs  have  been  enrifdy 
re>written  and  additions  made  to  it,  so  as  to  bring  it  more  in  consonance  with  the  existing  state  of  loe    ■ 
law.    In  its  general  character  this  part  of  the  work  is  not  much  altered  from  former  editions,  as  the  many 
minor  errors  and  deficiencies  have  been  corrected,  while  the  language  used,  and  the  contents  of  the  book 
ftenerally,  have  been  worked  up  to  the  level  of  the  new  procedure  introduced  by  tha  swce|mig  and 
important  legislation  which  has  been  effected  during  the  last  five  years.    The  second  Book,  comprisiag    ■ 
an  '  Epitome  of  the  Equity  Practice,'  is  an  entirely  new  addition  to  the  original  work,  and  ^m^f^^tft  (jom    1 
the  pen  of  Mr.  Archibald  Brown,  B.C.L.  of  Oxfonl,  and  of  the  Middle  Temple.  Barrister^t-Law,  who  hss 
bandied  his  subject  in  an  eminently  able^  and  satisfactory  manner.     This  'Practice  in  Equity*  embodies   I 
the  whole  procedure  in  its  minute!>t  details,  and  will,  doubtless,  be  found  most  serviceable  to  practitioners    . 
as  well  as  to  students.     Leaving  out  of  question  the  use  which  this  part  of  the  work  will  be  to  ^ 
practitioner,  there  can  be  no  doubt  that  to  students  the  whole  book  will  oe  as  indispensable  in  the  future    ' 
as  it  has  been  in  the  past ;  and,  as  regards  the  second  part,  namely  that  portion  of  the  work  whidi  relates    ■ 
to  Equity  Practice,  we  have  nu  doubt  that  a  proper  knowledge  of  it  will  enable  a  student  to  successfully 

Sss  any  examinations  in  the  subject,  whether  it  be  at  the  Universities,  at  the  Inns  of  Court,  or  in  the    | 
all  of  the  Incorporated  Law  Society." — Oxford  and  Cambridge  Undergraduate t  y^umal.  I 

"  We  know  of  no  better  introduction  to  the  Principles  of  Equity/^^^  1 
Canada  Law  Journau   

"  Within  the  ten  years  whidi  have  elapsed  since  the  appearance  of  the  first  edition  of  tlus  wofk,  its  > 
rcpuLition  has  steadily  increased,  and  it  hais  long  since  been  recognised  by  students,  tutors  and  practitiooess*  ■ 
as  the  best  elementary  treatise  on  die  important  and  difficult  branch  of  the  law  which  forms  its  sni'ject.  ' 
In  editing  the  fourth  edition,  Mr.  Brown,  while  '  working  up  the  language  and  contents  of  the  book  to  ■ 
the  level  of  the  new  procedure  introduced  by  the  Judicature  Acts,'  noting  dianges  of  the  law.  uA  \ 
correcting  minor  errors,  has  wisely  abstained  from  interference  with  the  general  diaracter  of  the  wwk, 
which  equally  with  its  lucidity  and  trustworthiness  has  shared  in  gaining  the  approval  of  the  profe  ' 
Bat  he  has  added  a  new  feature  in  an  Epitolne  of  the  Practice  in  Equity  which  forms  a  vnlnaMe  eo 
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"  Mr.  Deane  is  one  of  tho  Lecturen  of  the  Incorporated  Law  Society,  and  in  his  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  liall  of  tha^  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
Interesting  "  History  of  Conveyancing/'  and  for  practical  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  oU  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  con^dered 
in 'this  chapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendations  which  we  have  already  recorded." — Law  Timet. 


"  Wc  hope  to  see  this  book^  like  Snelts  Equity^  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taught^ — Canada  Law  Journau 


"This  is,  as  its  auChor  states,  a  purely  elementary 
woric  It  may  indeed  be  called  the  A  B  C  of  con- 
veyancing. .  In  the  clearest  and  simplest  language 
die  student  will  find  an  outline,  firstly,  of  die  various 
forms  of  ownership  In  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  in  transferring 
such  land  from  one  person  to  another.  The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  auUior  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  clear  and  practicaL  The  whole 
work  is  very  well  and  thoroughly  done.  Mr. 
Deane  has,  we  believe,  succeeded  in  writing  the 
very  .simplest  work  ever  published  on  the  abstruse 
subject  of  convejrandng ;  and  has  by  his  language 
and  illustrations,  explained  points  of  law  in  a  way 
that  cannot  be  misunderstood.  For  this  reason,  and 
as  being  the  most  elementary  work  combining  the 
elements  of  real  property  law  with  the  principles  of 
pracdcal  conveyancing,  we  can  heard! y  recommend 
it  as  a  first  book  on  the  subject  of  which  it  treats. 
As  sudi  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparadon  for  the 
various  Law  RxaminatJons.*'— 7<&/  Law, 

"  We  can  confidently  recommend  Mr.  Deane's 
wock  on  the  '  Principles  of  Conveyancing.'  It  is 
notexhausdve,  and  does  not  pretend  to  go  fully  into 
the  laws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  difierent  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
of  alienation  used  in  conveyances  inter  vivos  and  by 
will.  It  also  fully  explains  the  meaning  and  value 
of  the  teveral  parts  of  the  conveyances,  the  cove- 
nants, condidons,  provisoes,  exceptions  and  reser- 
vations, habendums,  and  the  proper  form  of  recitals, 
Ac,  &c.'-a  point  frequendy  neglected  in  other  and 
more  pretendous  treatises.     It  coatalaa  excellent 


chapters  on  purchase  deeds,  leases,  mortgages, 
setdements,  and  wUls ;  and,  in  addition,  Mr.  Deane 
treats  of  conditions  of  sale  most  fully  and  clearly. 
It  seems  essentially  die  book  for  young  convey- 
ancers, and  will,  probably,  in  many  cases  supplaat 
Williams.  It  is»  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  to  iu  prototype."— /mi  Law  Times. 

"A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapters 
have  brought  us  to  die  conclusion  that,  though  its 
contents  are  purely  elementary,  and  it  contidaa 
nothing  which  is  not  familiar  to  the  pracddoner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinadons.  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  use 
it  in  conjunction  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amount  of 
equity  case  law,  especially  in  the  second  part  of 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Insdtudon." — Law  yourTuU, 

'*  As  Mr.  Deane's  work  b  addressed  to  the  rising 
generation  of  conveyancers,  '  students  entering 
upon  the  difiiculdes  of  real  property  law,'  it  may  be 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation of  that  noble  science  in  its  traditional  forms 
by  any  legislative  changes.  The  first  part  of  the 
volume  is  composed  of  a  series  of  chapters  on  cor- 
poreal hereditaments,  and  the  second  part  of  some 
lectures  on  conveyancing  recendy  delivered  by  the 
author  at  the  Law  Institution.  It  is  enough  to  say 
that  Mr.  Deane  writes  dearly  aad  to  the  potat.*— 
Sahsrdaj  Xeoatw. 


In  one  volume,  8vo.,  1874,  price,  i&r.,  cloth, 

PRINCIPLES   OF  GONVEYANGING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Deane,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the   \ 

Incorporated  Law  Society  of  the  United  Kingdom. 


••  Of  all  die  elementary  works  on  die  Principles  of  Conveyaxudnt  ^V\c\i  \lVtt*\s«««i  twx  ViAxnA  M* 
lead.  It  is  our  optaion  Mr.  Deane's  work  ii  the  dearest  and  }aicA.**'-^ke(^d  Post. 


\ 


\ 


In  one  volume,  8vo.,  1876,  price  20s. ,  doth, 

PEmCffLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  OF   **  A  MANUAL  OF  THE  PRACTICE  OP  THE  SUPREBffB  COURT," 
**  EPITOMES  OP  LEADING  CASES,"    AND  OTHER  WORKS, 


<i 


77Us  worky  tk€  author  tells  us  in  his  Prefactt  is  writtm  wuunfy  with  a  vUw  to  tkt 
examinations  of  the  Incorporated  Law  Society;  but  we  think  it  is  Hkefy  to  attain  a  wider 
usefulness.  It  seems^  so  far  as  we  can  judge  from  the  parts  we  have  examined^  to  he  b 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable;  and 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  oj  its 
pages,** — Solicitors*  Journal. 

"  Mr.  Indermaur  has  very  clear  notions  of  what  a  law  student  should  be  taught  to 
enable  him  to  pass  the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  last 
work,  the  law  b  stated  carefully  and  accurately,  and  the  book  will  probably  prove 
acceptable  to  students." — Zcno  Times, 

"  Mr.  Indermaur's  book  will  doubtless  be  found  a  useful  asdstant  in  the  legal  pupil 
room.  The  statements  of  the  law  are,  as  far  as  they  go,  accurate,  and  have  been  skiUuilj 
reduced  to  the  level  of  learners.  Mr.  Indermaur  possesses  one  great  merit  of  an  instructor 
— ^he  is  able  to  bring  out  the  salient  points  on  wide  subjects  in  a  telling  manner." — Law 
Journal, 

"  Mr.  Indermaur  has  acquired  a  deservedly  high  reputation  as  a  writer  of  convenient 
epitomes  and  compendiums  of  various  branches  of  the  Law  for  the  use  of  students. 
Within  the  limits  which  the  author  has  assigned  to  himself,  he  has  certainly  given  proof 
of  praiseworthy  industry,  accuracy,  and  clearness  of  exposition,  which  cannot  &il  to  be 
of  the  greatest  advantage  to  the  law  student  The  practising  solicitor  will  also  find  this 
a  very  useful  compendium.  Care  has  evidently  been  taken  to  note  the  latest  dedsioDS 
on  important  points  of  law.  A  full  and  well-constructed  Index  supplies  every  fiuality 
for  ready  reference.*' — Law  Maganne, 

*'  The  works  of  Mr.  Indermaur  are  the  necessary  outcome  of  the  existing  system  of 
legal  education,  and  are  certainly  admirably  adapted  to  the  needs  of  students.  We 
observe  that,  in  the  preface  to  his  Principles  of  the  Common  Law,  the  author  announces 
that  he  had  a  collateral  object  in  view — viz.,  to  produce  a  work  useful  to  the  practitioiMr. 
To  sessional  practitioners,  and  those  whose  libraries  are  limited,  we  have  no  doubt  that 
this  work  will  prove  a  useful  acquisition ;  but  its  special  merit  appears  to  us  to  be  that 
it  most  adequately  achieves  that  which  was  the  author's  principal  object — namely,  to 
supply  a  book  upon  the  subject  of  Common  Law  which,  whilst  being  elementary  and 
readable  on  the  one  hand,  yet  also  goes  sufficiently  into  the  subject  to  prepare  students 
for  examination.  The  author,  who  possesses  a  well-established  reputation  as  a  law 
tutor,  and  as  an  able  and  indefatigable  writer  of  books  for  students,  certainly  knows 
precisely  just  what  it  is  that  students  require,  and  that  desideratum  he  has  fully  supplied. 
We  might  suppose  that  the  work  itself  was  the  didactic  embodiment  of  the  prize  answers 
to  a  voluminous  code  of  examination  questions  on  the  subject  of  common  law ;  and 
presenting,  as  it  does,  a  lucid,  careful,  and  accurate  outline  c^  the  dementary  principles 
applicable  to  contracts,  torts,  evidence,  and  damages,  such  a  woric  cannot  fail  to  prove 
abundantly  useful  to  the  student**— /ruA  Law  Tinuu 
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In  8vo.,  1878,  price  lor.,  doth. 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT 

OF  JUDICATURE, 

In  the  Queen*8  Bench,  Common  Pleas,  Exchequer,  and  Chancery  Divisions.    Intended 
for  the  use  of  Students.    By  John  Indbrmaur,  Solicitor. 

'*  Intended  for  the  use  of  fftodeats,  this  book  is  executed  with  that  accurate  knowledge  and  care  which 
distinguish  Mr.  Indermaor.  It  treats  carefully  of  the  steps  to  be  taken  in  the  several  divisions,  and  in  the 
appendix  is  given  a  table  of  some  of  the  principal  times  of  proceedings.  Not  only  the  student  but  the 
practitioner  will  find  this  little  volume  of  use."— Z^nv  Times. 

**  Mr.  Indermaur's  treatise  is  addressed  to  the  attention  of  students  ;  and  what  student  bat  knows  that 
the  name  of  that  author  is  a  guarantee  of  die  utility  of  any  work  so  presented  ?  His  '  Manual  of  Practice,' 
while  avoiding  unnecessary  details,  furnishes  a  concise  but  complete  elementary  view  of  the  ptxxxdure  in 
the  Chancery  and  Common  Law  Divisions  of  the  High  Court  of  Justice  under  the  English  Judicature 
Acts ;  and  certainly  any  examination  on  the  subject  most  be  very  unreasonable  that  a  student  who  has 
mastered  Mr.  Indermaur's  perspicuous  reading  on  the  practice  could  fail  to  pass."— /rirA  Zow  Timn. 

Fourth  Edition,  in  8vo.,  1877,  price  6/.,  cloth, 

AN    EPITOME    OF   LEADING    COMMON    LAW   CASES; 

WITH    SOME    SHORT    NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  **  Smith's  Leading  Cases."    By  John  Indermaur, 

Solicitor  (Clifibrd's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  haTe  received  die  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder> 
maiir.  Solicitor.  The  fimt  edition  of  this  work  was  published  in  February,  1873,  the  second  in  AprQ,  1874,  and 
now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  tnc  value  of  this  book  can  be  fur* 
nished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition."— .^«sv  yommai,-^ 

Third  Edition,  in  Svo.,  1877,  price  dr.,  doth, 

AN   EPITOME   OF   LEADING   CONVEYANCING   AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indbrmaur,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases." 

**  We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Trading  CooToy- 
aadng  and  Equity  Cases.     The  work  is  very  well  done." — Laiw  Times. 

'*  The  Epitome  wtXL  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  b  eqtedatty 
intended.    Mr.  Indermaur  will  soon  be  known  as  the  'Students'  Friend.' " — Ctuuula  Law  y^nmii. 


Second  Edition,  in  8va,  1876,  price  4/.,  doth, 

SELF'PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A  COMPLETE  COURSE   OF  STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

'  By  John  Indkrmaur,  Solicitor. 

"  la  thb  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  iatelliffaitly  followed,  the  articled  cleric  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  final  examination." — SoUciUr^  JounuU, 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  stud^r  for  the  above  examinatioo 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  striatum.  We  need  only  remark 
tfiat  it  is  essential  for  a  student  to  be  set  on  the  right  tack  in  his  reading,  and  that  any  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit.'* — Law  ypumai. 

In  8vo.,  1875,  price  dr.,  cloth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS. 

AND  THE  RULES  THEREUNDER : 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indbrmaur,  Solicitor. 

'*As  die  resnh  of  the  well-advised  method  adopted  by  Mr.  Indennauf ,  w%  Va?t%  %  ^>£H&»'«^&d^^«N&. 
imqueationably  be  found  most  useful,  not  only  to  SbideaU  and  Teadhen  tox  xVkA  yoxvoAfc  <a&  oLVB&EAAn^^ 
but  to  anjooc  desixwu  of  acquiring  a  first  aoquaiotanceil^  with  ^e  tt«w  »^f««ca:*— iHik  Uam  T%m«a. 
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WOBU  TOB 

LAW  STUDUTIb 

In 

one  volume,  8vo. 

f  1874,  price  2is,,  doth. 

A 

NEW 

LAW 

DICTIONARY, 

AND 

institute  of  tf)e  te))ole  Hato ; 

EMBRACING    FRENCH  AND    LATIN  TERMS,  AND  REFERENCES  TO  THE 

AUTHORITIES,  CASES,  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law;  Author  ! 
of  the  "  Law  of  Fixtures/'  "  Analysis  of  Savigny's  Obligations  in  Roman  Law,"  &c 

"  Afr.  Brown  has  succeeded  in  the  first  essential^  thai  of  brevity.      He  has  -. 
compressed  into  a  wonderfully  small  compass  a  great  deal  of  matter.     Our  im» 
pressioH  is  that  the  work  has  been  carefully  executed,^* — Solicitors'  Journal. 


"  This  work,  laborious  and  difficult  as  it 
was,  has  been  admirably  carried  out,  and 
the  work  is  xeally  what  it  professes  to  be, 
a  complete  compendium.  An  index  to  a 
dictionary  is  a  novelty,  but  from  the  excep- 
tional nature  of  the  contents  an  index  was 
likely  to  be  most  useful,  and  accordingly 
Mr.  Brown  has  prefixed  to  the  book  a  co- 
pious index  by  which  a  student  can  at  once 
turn  to  the  main  body  of  the  work  and 
obtain  the  information  he  requires.  Autho- 
rities and  cases  are  abundantly  cited,  and 
Mr.  Brown  can  claim  with  justice  to  £all 
his  book  an  institute  of  the  whole  law." — 
Standards 

**  In  a  modest  preface  Mr.  Brown  intro- 
duces-us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 


four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  much 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brovoi  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  book  to  have  at  one's  elbow." 
— Saturday  Review, 


\ 
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"  This  book  has  now  been  for  some  time  published,  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dicttonary^  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  fi  fid  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers,  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  'of  study,  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously  ^  they  will  ther^ 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular^  and 
public  speakers  too,  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend.^^lRlSH  Law  Times. 
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^    In  8vo.,  1877,  price  20f.,  cloth, 

PBINOIPLES  OF  THE  OEIMINAL  LAW.  i 

INTENDED  AS  A  LUCID  EXPOSITION  OF  THE  SUBJECT  FOR  THE  USE 

OF  STUDENTS  AND  THE  PROFESSION, 

By  SEYMOUR  F.  HA.RRIS,  B.C.L.,  M.A., 

Of  Worcester  College,  Oxford,  and  the  Inner  Temple,  Barrister-at-Law ;   Author  of 
**  A  Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian." 
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REVIEWS. 

**  TTkiTi  is  no  iaek  of  IVorks  on  Criminal  Law^  but  thtre  was  room  for  such  a  useful 
handbook  of  Principles  as  Afr.  Seyniour  Harris  has  supplied.  Accustomed^  by  his  previous 
labours,  to  the  task  of  analysing  the  latOy  Mr,  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambUious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  clcuses,  and  for  the 
yet  7oider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  etear  and  convenient  Epitome  of  the  Lmo,  A  noticeable  feature  of  Mr,  HarrC?s  work, 
whkh  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  infiicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
founds — Law  Magazine  and  Review. 

"This  work  purports  to  contain  *  a  concise  exposition  of  the  nature  of  crime,  the  various  offences 
^niflhable  by  tm  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with 
tables  of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats 
of  crime,  its  divisions  and  essentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and 
accessories.  Book  li.  deals  with  offences  of  a  public  nature;  offences  aeainst  private  persons; 
and  offences  against  the  property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as 
much  brevity  as  could  well  be  used  consistently  with  a  proper  explanation  of  the  le^al  characteristics  of 
the  several  offences.  Book  III.  explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and 
the  various  steps  in  the  apprehension  and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the 
work  is  extremely  well  done,  the  description  of  the  trial  betng  excellent,  and  thoroughly  calculated  to 
impress  the  mind  of  the  uninitiated.  Book  IV.  contains  a  short  sketch  of  'summary  convictions  before 
magistrates  out  of  quarter  sessions.'  The  table  of  offences  at  the  end  of  Che  volume  is  most  useful,  and 
there  is  a  very  full  mdex.    Altogether  we  must  congratulate  Mr.  Harris  on  his  adventure." — Lom  /oumol. 

**  Mr,  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  ly  obiiterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactoty,  Tne  author  hcLs  shown  an 
ability  of  omission  which  is  a  good  test  of  skill,  and  from  the  ovenuhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and  has 
presented  it  in  terms  which  render  it  capable- of  being  easily  taken  into  the  mind.  The  first 
half  of  the  ZHtlume  is  devoted  to  indictable  offences,  which  are  defined  and  explain^  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecution 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be  found 
particularly  useful.  Few  young  counsel,  on  their  first  appearance  eU  sessions,  have  more  than 
a  loose  Oful  general  notion  of  the  manner  in  which  a  trial  is  cotidtuted,  and  often  commit 
blunders  which,  although  trifling  in  kind,  cur  nevertheless  seriously  discouraging  a$ui 
annoying  to  themseii*es  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that  of 
mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined,  they  may 
be  saved  by  the  table  of  instructions  ^iven  here,^' — Solicitors'  Journal. 

"  Le  livre  de  M.  Seymour  F.  Harris  est  iin  manuel  de  droit  criminel  destine  aux  tftudiants  en  droit 
ct  aux  praticiens.    11  contient  ime  exposition  concise  mais  complete,  sobre  mais  trfcs-daire  dea  faits 
punissables,  des  peines  ^ict^es  par  la  loi,  de  I'or^anisation  des  juridictions  criminelles  et  de  la  maniere 
de  Procter  devant  elles.    Ce  qui  est  surtout  pr^cteux  pour  ceux  auxquels  cet  ouvrage  est  destln^,  c'est 
line  table  niAhodique  des  faits  punis  par  la  loi,  des  petnes  qui  leur  sont  applicables  et  des  lois  qui  les 
prononcent.    Cette  table  et  Tindication,  au  bas  de  chaque  page,  du  texte  de  loi  dont  le  r&um^  est  doan^ 
dans  le  livre,  rendront  cet  ouvrage  indispensable  2t  ceux  qui,  dans  ce  pays,  veulent  connattre  cette  loi 
criminelle  anglaise  qui  s'icarte  tant  de  la  legislation  fran9ai9ie,  et  qui  est  toujours  I'objet  de  la  curiosit^ 
eo  mteie  temps  que  de  radmiration.    lyaineurs,  en  ce  moment  oh  f'on  soul^ve  tant  de  questions  tn^^dbAsoft.   \ 
la  r^nession  p^nale,  cette  ^tude  du  droit  criminel  anglais  est  deveuu«  vndVsvenM^A.^     Cl^Xk  -««.  vonora. 
mieux  la  fsdre  que  dans  le  manuel  de  droit  criminel  dont  nous  poxVous  \c^  «1  <v^«  Tvc»a&  xa  V»&oc*  ^)fi»A 
cxunme  U  le  mdnte."—JPevite  Gin,  du  Droit,  1878. 
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In  one  Tolnme,  8va,  1878,  price  doth. 

LEADING   STATUTES   SUMMARISED, 

FOR  THE  USE  OF  STUDENTS. 

By  ERNEST  C.  THOMAS, 

Baooa  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  ofTrinity  College,  Oxfocd ; 
Author  of  "  Leading  Cases  in  Constitutional  Law  Briefly  Stated." 

In  8va,  1876,  price  6s,,  doth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BBISFXT  STATED,  WITH  ZHTBODlFOTIOVt  SXCUSSUSBI,  AVD  V0IS8. 

By  ERNEST  C.  THOMAS, 

BaooB  Scfaohr  of  the  Hon.  Society  of  Gray's  Inn,  Ute  Sdiolar  of  'ninity  College,  Oxford. 

"Mr.  E.  C  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  iUastratiag  Coa* 
stitutional  Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  nndcr  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
whidi  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  cksr 
and  intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  whidi  they  an 
regulated ;  and  then  follows  a  summary  of  leading  cases." — Satttrdaj  Xtvuw. 
"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitooio  of  the  CumUar  loading  casei.*' 


In  8va,  1876,  price  &r.,  doth, 

AN  EPITOME  OF  HINDU  LAW  CASES, 

WITH  SHORT  NOTES  THEREON. 

And  Introductory  Chapters  on 

SOUBCES  OF  LAW,  MARRIAGE,  ADOPTION,  PARTITION,  AND 

SUCCESSION. 

By  WILLIAM  M.  P.  COGHLAN, 

BOMBAY  CIVIL  SBRVICB,  JUDGB  AND  SBSSIONS  JODGB  OP  TANNA. 

"  This  interesting  volume  may  briefly  be  described  as  an  qatome  of  the  principal  ^>wsiiTni  on  Hiadn 
Law  passed  by  all  our  High  Courts.  But  it  gives  also  a  dear  and  intelligible  history  of  die  Hiada 
customs  of  Marriage,  Adoption,  and  Partition,  with  a  disquisition  on  the  sources  of  Hindu  Law.  ia  the 
course  of  which  the  different  authorities  are  marshalled,  and  their  order  of  precedence  and  r"****""  ia  the 
different  schools  of  Hindu  Law  pointed  out.  Apart,  altogedier,  from  their  professiooal  value,  theie 
introductory  chapters  are  interesting  to  the  lajrman,  as  presenting  a  series  of  curiously  exact  pholagnvhs 
of  every  day  Hindu  life,  which  are  further  illustrated  by  the  rulings  of  the  various  High  Courts.  We 
have  only  space  to  direct  the  readers'  attention  to  die  chapters  on  marriage,  and  die  cases  died,  far  we  male 
use  of  this  text-book  among  others  in  discussing  the  Hindu  marriage  laws  in  our  cohunns  last  year.  Mr. 
Coghlan  u  well  known  as  the  Judge  and  Session  Judge  of  Tanna,  and  as  one  of  die  closest  ittudents  of 
Hindu  life  as  well  as  of  Hindu  Uw.  His  volume  is  already  a  tex^book  to  the  students  of  Hiwiu  law  la 
England,  and  should  also  find  a  wdcome  here  from  practitioners,  and  even,  through  the  intrinsic  lateitBt 
of  die  subject  and  the  ability  of  treatment,  from  those  general  readers  who  may  b«  intcreMad  ia  ladiM 
matters."— TlwMt  0/  India, 

"Mr.  Coghlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  Iaw4 
as  a  guide  to  the  law  reporu  and  to  the  standard  text-booka.    Apart  firom  its  prafasaioaalvaliM^  it  pi«Mlia 
cnrioos  picture  of  Hindoo  customs  and  ideas  on  various  subjects,  sodi  as  mairiaga,  fiunUy 
Smtunimy  Rnitw. 
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Third  Edition,  in  Sra    (/s  tkeprest), 

WE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

1862,   1867,   1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,   1871,   1872; 

AND  OTHEB  ACTS  KBLATINa  TO  JOINT  STOCK  COMPANIES, 

Together  with  Rules,  Orders,  and  Forms,  &c.  &c    By  H.  Burton  Buckliy,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

*^*  In  the  preparation  of  the  Second  Edition  the  Reports  have  been  carefully 
researched^  and  numerous  authorities  added.  Table  A .  of  The  Companies 
Act^  1862,  is  now  printed  with  Notes ^  in  which  many  points  not  touched 
upon  in  the  First  Edition  are  discussed.  The  authorities y  including  those 
in  the  Albert  and  European  Arbitrations,  are  brought  down  to  the  date 
of  publication, 

EUBOFEAXr  ARBITRATION. 


Part  I.,  price  7/.  6</.,  sewed, 

LORD    WESTBURY'S  DECISIONS. 

Reported  by  Francis  S.  Rsilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


ALBERT    ARBITRATION. 

Parts  I.,  IL,  and  III.,  price  25X.,  sewed, 

LORD   CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,   of  Lincoln's  Inn,  Barrister-at-Law. 

In  8vo.,  1 87 1,  price  2ij,,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts,  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 

"Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  ^  it  entirely  worthy  of  beine  accepted  as  a 
guide  in  this  confewedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  •  .  •  On  the  whole,  he  has  produc«l  a  very 
useful  book  of  an  exccpdonally  scientific  diaracter. 
Solicitor^  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
"—American  Law  Revirm. 

"  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'that  no  pains  have  been  c^md  \»  vMtkAiOcA\K«3«^ 
as  concise  and  pTacXlcaX  «»  \nigd^«,'<«\^dM»ax  ^^i^MC 
so  at  the  expense  oC  yetwAcx&t^,  «t  V^  ^Bttfc  ^ 
of  any  Unponant  v^vuXa.  " — Low  T\iw«». 


"  This  treatise  has  not  been  published  before  it 
wanted.     The  statutes  of  Elisabeth  against 


was 

fraudulent  conveyances  have  now  been  in  force^  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt^  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  ^reat  labour,  and  we 
are  pleased  to  observe  that  ui  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
ifidth  consklerable  professional  skill.  .  •  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  thepublishers  as  well 
as  the  author.  The  facilities  aflforded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  of  treatises 
by  vising  men  in  our  profession  are  deserving  of 
ftfl  praise.  We  feel  assured  that  they  do  not  lightly 
tend  their  aid  to  woiks  presented  tor  publication, 
nnd  that  in  eonsequenct  publication  by  mch  a  firm 
is  to  some  extent  a  guarantee  of  the  value  of  the 
wwk  pubUsbed."-— Canada  Law  yaurmai. 
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In  one  volnme,  8vo.,  1875,  price  2$s^  doth, 

AN    ESSAY 

OH 

THE    RIGHTS  OF  THE  CROWN 

AND  THB 

PRIVILEGES   OF  THE  SUBJECT 

3ln  the  ^ea  ^botes  of  tie  Eealnt. 

By  Robert  Gream  Hai.l,  of  Lincoln^s  Inn,  Barrister-at-Law.  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAND  LovELAND,  of  the  Inner  Temple,  Barrister-at-Law. 
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"  This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  lega] 

writer  to  take  up Mr.   Hall,   whose 

first  edition  was  issued  in  1830,  was  a  writer  of 
conbiderable  power  and  method.  Mr.  Loveland's 
editing  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretension, 
but  in  a  solid  and  efficient  manner.  The  '  Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  '  Essay/  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  De 
yurt  MariSf  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewethcr's  learned 
argument  on  the  rights  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modern 
authority  on  the  subject." — Law  yourruU. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 
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necessary  to  suf^ement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loreland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  maj 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50b  At  the  latter  place  be 
begins  his  notes  by  stating  under  what  expressicfis 
a  'several  fishery'  has  been  hdd  to  pass,  pro* 
ceeding  subsequently  to  the  evidence  which  is 
suifident  to  support  a  claim  to  owncnhip  of  a 
fishery.  The  important  quesdon  under  what  61- 
cumstances  property  can  be  acquired  in  the  soil 
between  high  and  low  water  mark  is  lucidly  dis- 
cussed at  page  77,  whibt  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  of 
wreck  in  goods  stranded  within  hu  liberty. 

"We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistxmce  to  those  engaged  in  cases  relating  to  die 
foreshores  of  the  country." — Lam  Time*. 


"  The  entire  book  is  inasterlyr — ALBANY  Law  JOURNAL. 

In  one  volume,  8vo.,  1877,  price  I2x.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION    AND    OBSTRUCTION   OF    WATER    COURSES; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution. 

By    CLEMENT    HIGGINS,    M.A.,    F.C.S., 

OF  THE  INNER    TEMPLE,    BARRISTER-AT-LAW. 


"  As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatUe  cannot 
but  ^rove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought." — ItirA  Law 
Times. 

"We  can  recommend  Mr.  Higgins*  Manual  as 
the  best  guide  wc  possess." — FmLUc  Health, 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Hi^ins 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  subject.  Mr.  Higgins  has 
•ccompKsbed  a  work  for  which  he  wuT  readily 
b«  recognised  as  having  special  fitness,  on  account 


of  his  practical  acquaintance  both  with  the  sckatife 
and  the  legal  aspects  of  his  subject.**— Z^nv  Mmg^- 
Mine  and  Review, 

"  The  volume  is  very  carefun^r  artmnged  throogh- 
out,  and  will  prove  w  great  utility  both  to  miners 
and  to  owners  of  land  00  the  bflmlcs  of  riren.*— 
The  Mining  younuU, 

**  Mr.  Higgins  writes  tersely  and  cleariy.  wink 
his  facts  are  so  well  arranged  that  it  is  a  pleasiire 
to  refer  to  his  book  for  informatkni ;  anid  ahoge^cr 
the  work  is  one  which  will  be  found  very  nscfiJ 
by  all  interested  in  the  subject  to  which  it  refaies." 
^Emgiiutr, 

*'  A  compact  aad  convenient  ■»— "«*1  of  the  hm 
on  the  subject  to  which  it 
y0$tr9$ai. 


mVJUil  ft  HAYNEB,  BEI£  TABD,  TEXPU  BAX. 
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In  8vo.,  Third  Edttion  (November),  1877,  price  25J.,  cloth, 

MAYNE'S     TREATISE 


OK  THB 


LAW    OF    DAMAGES. 


BY 


JOHN    D.    MAYNE, 

Of  the  Inner  Temple,  6arrister-at-Law : 

AND 

LUMLEY   SMITH, 

Of  the  Inner  Temple,  Bam'ster-at-Law. 


"  During'  the  twenty-two  years  which  have  elapsed  since  the  publication  of  this-  wcU-hunvn 
warkf  its  reputation  has  been  steadily  growings  and  it  has  long  since  become  the  recognised 
autharUy  on  the  important  subject  of  which  it  treats^—'LK^  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
woik  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  autnor  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre* 
pared,  and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has.  doubtless,  been 
improved  by  the  reappearance  of  its  author  as  co* 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten.  ^ 

Upon  the  general  principles,  according  to  which 
damages  are  to  b«  assessed  in  actions  of  contract, 
Ifadtey  v.  BaxendaU  (9  Ex.  341)  still  remains 
the  leading  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  swond  chapter 
of  Mr.  Mayne's  book.  Properly  understood  and 
limited,  the  rule  prop(»ed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  u  a  sound 
one,  and  has  been  repeatedly  approved  both  in 
En|i;land  and  America,  llie  subsequent  decisions, 
which  are  concisely  summarized  by  Mr.  Mayne, 
have  established  tKat  mere  know1«lge  of  special 
circumstances  is  not  enough,  unless  it  can  be  in- 
ferred from  the  whole  transaction  that  the 
contractor  consented  to  become  liable  to  the  extra 
damage.  This  limitation  is  obviously  just, especially 
in  the  case  of  persons,  such  as  common  carriers, 
who  have  no  option  to  refuse  the  contract.  Mere 
knowledge  on  their  part  of  special  circumstances 
ought  not,  and,  according  to  the  dicta  of  the 
judges  in  the  Exchequer  Chamber  in  Homt 
v.  Midland  Railway  Company  (ai  W.  R.  481, 
L.  R.  8  C  P.  X3z),  would  not  involve  the  carrier  in 
additionaJ  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  which  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  32,  33)  appear  to  us 
to  exhaust  the  subject. 


Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  |i;ovemed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  penon  or 
reputation,  fur  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  Judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  "for  example's  sake,"  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  "vindictive"  or 
"  exemplary  **  damages  cannot,  except  in  vuy  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Riding  v.  Smith  [^i^  W.  R.  487^  z 
Ex.  D.  91)  furnishes  the  author  with  an  opportunity 
of  discussing  the  well-known  rule  in  Ward  v. 
Weeks  (7  Bing.  91  z)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  every  one  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

It  b  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  rnxude.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up'  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  thait,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
diat  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
Soliciionf  Journal. 


**  This  text'book  is  so  liiell  known ^  not  only  as  the  highest  authority  on  the  subject 
treaUd  of,   but  as  one  of  the  best  text-books  ever  written^  that  it  would  be  idle  for 
us  to  speak  of  it  in  the  words  of  commendation  that  ii  deseroti.      It  is  a  luorlt  tHat 
no  preietisit^  lenoyer  can  do  tvithout?^ — Canada  Ljon  "Jo\3K^k\-. 
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In  Svo,  price  2s, ,  sewed, 

TABLE  of  the  FOSEIQN  MERGAHTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Chauxs 
Lyon-CaE!V,  Professeor  agreg^  it  la  Facnlt^  de  Droit  de  Paris ;  Profcsseur  k 
TEcoIe  libre  des  Sciences  politiqoes.  Translated  by  Napoixon  Ajlgles, 
Solicitor,  Paris. 


In  one  Tolnme,  demy  Svo.,  1866,  price  lor.  6k^,  doth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 

mcoessfully  sormouiit  the  difficulties  in  the  waj  of 
this  arduous  andertaldiig  as  the  one  bdcvc  us ;  (at 
the  language  is  veil  chosen,  it  is  exhaustive  of  the 
law,  and  u  systemaiised  with  great  method.*— 
AmtricmM  Lam  RevUm. 


"  We  have  no  hesiutioo  in  saying,  that  we  thunk 
Mr.  Houston's  hook  will  be  a  very  useful  accession 
to  the  Itbrarv  of  either  the  merchant  or  the  lawyer." 
'—Soiicit^rr  youmal. 

**  We  have,  indeed,  met  with  few  worlu  which  so 


In  Svo.,  1870,  price  los,  6c/.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburx.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  thb  Doctrink  of  Com- 
mercial Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 

"  It  wiU  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gumey  directors  is 
forgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
unmensely  important  question  where  innocent  nm- 
representation  ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  All  who  peni<ed  the  report  of  this  case  in  the 
columns  of  the  Txmfs,  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


i2mo.,  1866,  price  I  or.  6</.,  cloth. 


In  royal  8vo.,  1867,  price  ioj.  6</.,  cloth, 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"Mr.  Pemberton  hxs,  wnth  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


In  8vo.,  1873,  price  5J.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Condse  View  o(  lYie  L«w  tda.\.\Tv^  lo  Priority  of  Incumbrance!  and  of  other  Rights  a 
Property .    Bv  NN .  O .  "Rxs^i^^o^ ^  '^\»  ^^^  ^wrfi^jwc-at-Law. 

"Mr.  Robinson's  book  maybe  tecowvmntAeA to  \  >ft,OTv«  VvV!Kw^\t&K&«^^T(^tcEMsbx>i^ 
'  advanced  student,  and  VA\  tunu&^i  x:tve  \»^a.t\>  \  «Ka\\«fc^oi*&r— SoUcilone  •} 


duty  was  discharged,  and  nochlng  could  be 
natural  than  that  the  reporter  should  puUish  a 
separate  report  in  book  form.  This  has  becB  dooe, 
and  Mr.  Finlason  introduces  the  report  by  <smt 
hundred  pages  of  dissertation  on  the  general  bv. 
To  this  we  shall  proceed  to  refer,  simpJy  remarkii^ 
before  doing  so,  that  the  charge  to  the  jury  b^* 
been  carefully  revised  by  the  Lord  Chief  JuAtJce." 
— Law  Times, 


I 


A  TREATISE  ON  THE  GAME  LAWS  OF  ENGLAND  &  WALES: 

Including  Introduction,  Statutes,    Explanatory  Notes,   Cases,  and   Index.      By  Johx  \ 

Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.     The  Fifth  Edition,    in  which  art  ' 

introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.    By  Gilmore  ! 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


will   probably  be  applied  to  future   cases. "-^^^ 
citcr^  Journal. 


SVJBVJUIS  Ik  HATRS,  BSLL  TABD^  TEKFLX  BAS. 
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ELECTION      L  A.TV^. 

In  crown  8vo.,    1874,   pnce   I4r.,   cloth, 
A    MANUAL    OF   THE 

PRACTICE   OF   PARLIAMENTAET   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN   CLERKS,  AGENTS,  POLI^CLERKS,  &c., 

AND  THE 

f  ato  flf  €Urtian:  €3fpaises,  Carrwpt  Drartiws,  (t  lll^pl  $apiente. 

WITH 

AN  APPENDIX   OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 


■  ^^^X^^M^^^^^N^^^N^-l^fcil^^N  ■•#■ 


FOURTH    EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Aet^  the 
Instrttctums  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited   by    HENRY    HARDCASTLE, 

OF  THB  INNBR  TBMPLB,    BARRISTBR-AT-LAW. 


**We  have  just  received  at  a  very  opportune 
moment  the  nevr  edition  of  this  useful  woric  We 
need  only  !$ay  that  those  who  have  to  do  with 
elections  will  nnd  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  die  recent  changes  of 
the  law." — Law  Journal. 

"  As  far  as  we  can  judfi^,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  CMalley 
and  Hardcastle's  Election  Reports,  has  done  his 
work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  omcers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."— >S'tf/i'- 
citors"  Journal, 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  1874,  price  8j,,  cloth, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Fomu;  of 

Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

**  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 


?uide.  Beginning  with  the  effect  of  the  Election 
etitions  Act.  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  '  particulars '  will  be  found 


extremely  useful,   and  he  gives  all  the  law  and 

Eractice  in  a  very  small  compass.  In  an  Appendix 
>  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  {practice  of  election 
petitions." — Law  Times, 


Now  ready.  Volume  I.,  price  3af.;  Volume  11.,  price  24^.; 
and  Volume  III.,  Part  I.,  price  5/. 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868, 

By  EDWARD  LOUGHLIN  O'MALLEY  ajtdH^^^X  ^KSCC^Q-K^'^VS-, 


\ 


S4  snvzm  *  hatrs,  bux  tjjui,  tkdix  bab. 


i^Ubentf  anH  Ka^nftf'  i^metf  of  HeprinM  of  tl^e  Car!;  iBitpotUti. 

SIR  BARTHOLOMEW  SHOWER'sHPARLIAMENTARY  OASES. 

In  8vo.,  1876,  price  4/.  4s.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

Resolved  and  Adjudged  upon  Petttions  and  Writs  of  Error. 
FOUR  TH      EdTt  ion. 

COVTAZVZWO    A]>]>ZTZOirA&    CA8B8   WOT   BZTBBSTO   SBVOSTBH. 

REVISED  AND   EDITED    BY 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-I^w  ;    Editor  of  **Kelyng's  Crown  Cases,"  and 
**  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Seashore." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes*  New  Cases,  Choycc  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament 

**The  volume,  although  beautifully  printed  on  old-fashioned  paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

*'  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

**  Shower's  Cases  are  models  lor  reporters,  even  in  our  day.  The  statements  of  the  case, 
the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  •  be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'  " — Canada  Law  Journal, 

BEIiIiEWE'8  CASES,  T.  BICHABD  U. 


In  8vo.,  1869,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND.       | 

Collect'  ensembl'  hors  les  abridgments  de   Statham,    Fitzherbert,   et   Brooke.       Per 
Richard  Bellewe,  de  Lincolns  Inne.     1585.     Reprinted  from  the  Original    I 


Edition. 

"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  ot  this 
edition  of  Bellewe." — Canada  Law  Journal'. 

"  We  have  here  a  fac-sitnile  edition  of  Bellewe, 
and  It  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  b  a 
pcnect  ^m  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belonn  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  1.  and  other  umilar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


highly  creditable  to  die  spirit  and  enterprise  of    \ 

{>nvate  publishers.  The  woric  is  an  important  link 
n  our  legal  history;  there  are  no  year  books  of  the 
reign  of  Richard  1 1.,  and  Bellewe  supplied  the  only 
substitute  by  caiefully  extracting  and  coDcctiag  all 
the  cases  he  could  find,  and  he  did  it  in  the  mo»t 
convenient  form — that  of  alphabetical  amuDgcnicBt 
in  the  order  of  subjects,  so  tnat  die  woric  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fisct  a 
collection  of  cases  of  the  rei^  of  Richard  II.. 
arranged  according  to  their  subjects  inatphabelicai 
order.  It  is,  therefore,  one  of  the  most  mtellii^e 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Timex. 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  1871,  price  3/.  31.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  IT. ;  to  which  is  prefixed  a  Proposal 
ior  renderin^r  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  niuncioiis 
Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execudon  of  them.'  The  histtwy 
of  the  dvil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Repoiten,  b^giaaing  wiA 
the  reporters  of  the  Year  Books  from  z  Edw.  lU. 
to  sa  Hen.  VIII.— being  near  aoe  1 
wards  to  the  time  of  ne  author.' 
Journal. 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  01  the  reported  cases.  That  chapter  begins 
with  words  whidi  ought,  for  the  inforniati<m  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows:  'Nothing  conduces  more  to  the 
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^tfbnur  xtiH  Hsyiictf'  ^friei^  of  iEUptintt  of  t^t  ffsrip  Beportrnf. 
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CHOYCS   CABSB   IN  CHANCESY. 

> 

In  8to^  1870,  price  2/.  2f.,  calf  antique, 

THE  PBAOTICE  OF  THE  HIGH  OODET  OF  OHAUOEET. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  'Where  denyed. 

"  This  volume,  in  paper,  type,  and  binding  (like  "  Bellewe's  Casek  ")  is  a  facsimile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Law  JoumeU. 


In  8vo.,  1872,  price  3/.  y,^  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Reigns  of  Qneen  Anne,  and  Kings  George  I.  and  11. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Not€8 
taken  from  L.  C.  J.  Eyre*s  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BUCKNILL,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead,  it  is  cer* 
tainly  surprising  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modem  publuhers,  whose  good  taste  is  only  equalled 
by  their  enterprise." — Canada  Law  Journal. 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Brooke's   (Sir  Robert)  New  Cases   in  the  time  of  Henry  VIII.,  Edward  VI.,   and 

Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  jreais, 

with  a  table,  together  with  March's  (John)  Translation  ^/"Brooke's  New  Cases 

in  the  time  of  Henry  VIII.,   Edward  VI.,  and  Queen  Mary,  collected  out  of 

Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 

titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 

"  Both  the  original  and  the  translation  having  i   Stevens  and  Haynes  have  reprinted  the  two  books 

long  been  very  scarce,  and  the  mispaging  and  other  in  one  volume,  uniform  with  the  preceding  volumes 

errors  in  March's  translation  making  a  new  and  of  the  series  of  Early  Reports." — Canada  Law 

corrected    edition    peculiarly    desirable,    Messrs.  )   yottmal. 

ke1/^¥ge's  (w.)  reports^ 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Kelyngr's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  'were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  4r.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  il.,  with  Directions  to  Justices  of  the  Peace,  and  others ;  to  which  are 
added,  Three  Modem  Cases,  viz..  Armstrong  and  Lisle,  the  King  and  Plummcr, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  TREATISE  UPON  THE  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  '^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Baxrister*at-Law. 

"  We  look  upon  this  volume  as  one  of  the  most  .    good  service  rendered  by  Messrs.  Stevms  &  Haynes 

important  aod  valuahle  of  the  unique  reprints  of  i    to  the  profession.    .    .    Should  occasion  arise,  the 

Messrs.  Stevens  and  Haynes.     Little  do  we  know  Crown  posecutor  as  well  as  counsel  for  the  prisoner 

of  the  mines  of  legal  wealth  that  lie  buried  in  the  wiU  fina  in  this  volume  a  complete  vadt  wmgwm^  <:ft. 


old  law  books.   But  a  careful  examination,  either  of      the  Uw  o(  H\|^  XT«aMm  axA  vraciti«Kva«>*vft.  v&aabcn. 
the  reports  or  of  the  treatise  embodied  in  the  volume   I  th«reto.'*~-CafuuUi  Low  ^onmaU 
now  before  as,  will  give  the  reader  some  idea  of  the 
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FOREIGN  AND  DOMESTIC  LA  W, 

In  one  volume,  octavo,  1878,  price  25 j.,  doth. 

A   CONCISE   TREATISE    ON 

PRIVATE  INTEMATIONAL  JTTRISPETJBENOE, 

Based  on  the  Decisions  in  the  English  Courts. 

By   JOHN    ALDERSON    FOOTE, 

Of  Lincoln's  Inn,  Barrister-at-Law  ;  Chancellor's  I^gal  Medallist  and  Senior  Whewcll 
Scholar  of  International  Law  Cambridge  University,  1873  *  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination  Hilary  Term,  1874. 

In  two  volumes,  demy  8vo.,  price  381.,  doth. 

HALLECK'S   INTERNATIONAL    LAW; 

Or,  Roles  Regulating  the  Intercourse  of  States  in  Peace  and  War. 

A  New  Edition  Revised,  with  Notes  and  Cases. 
By  Sir  SHERSTON  BAKER,  Bart. 

"  General  Halleck's  work,  as  that  of  a  practical  soldier  and  statesman,  ought  always 
to  be  maintained  in  use,  both  by  students  and  men  of  affairs,  by  the  side  of  the 
writings  of  amateur  or  theoretical  international  languages.  We  are,  therefore,  glad  to 
see  this  reproduction  in  which  Sir  Sherston  Baker  appears  to  have  done  his  part  well, 
not  overloading  the  text,  but  keeping  it  fairly  abreast  of  the  occurrences  which  have 
taken  place  since  it  was  published  m  1861." — Academy » 

*'  We  must  not  omit  to  draw  attention  to  a  feature  of  Sir  Sherston's  book,  unique,  we 
believe,  among  general  Treatises  on  International  Law — viz.,  a  list  of  Extradition 
Treaties  between  the  principal  States,  given  at  page  210,  Vol.  I.,  and  which  cannot  fail 
to  be  found  a  useful  source  of  reference  on  a  subject  of  great  difficulty  and  increasing 
importance.'' — Law  Magazine, 


In  8vo.,  Fourth  Edition,  1878,  price  6j.,  cloth,  j 

THE 

MAEEIED  WOMEN'S  PROPERTY  ACT,  18T0,  \ 

AND  THE  '  j 

Married  Women  s  Property  Acty  i8yo^     i 

A7nend7ite7it  Act,  18^4. 

THEIR  RELATIONS  TO  THE 

DOCTEINE    OF    SEPAEATE    USB. 

Wii^  9ppent(tr  of  ^tatuM  antf  jTormtf. 

By   THE   LATE   J.    R.    GRIFFITH,    B.A.    OxoN, 
Of  Lincoln's  Inn,  Barrister-at-Law. 

FOURTH  EDITION. 

By  W.   GREGORY  WALKER. 

Of  Lincoln's  Inn,  Barrister-at-Law  ;  Author  of  "A  Manual  of  the  Law  of  Paititioii,'*  && 

"  The  subject  of  this  little  treatise  is  one  which  is  of  evexy-day  interest  and  pxsctical   ' 
importance,  and  the  public  and  practitioner  will  find  in  this  edition  a  brief  but  pithy 
statement  of  the  laws,  comprising  the  Acts  themselves,  and  the  Cases  bearing  upoa  tlwir 
coostmction.*'— Zoii;  Times, 
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THE 


AND 


QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price  FIVE  SHILLINGS  eaoh  Number. 


No.  CCXVIII.    (Vol.  I,  No.  I.  of  the  New  Quarterly  Series.)    November,  1875. 

No.  CCXIX.    (Vol.  I,  4th  Series  No.  II.)     February,  1876. 

J^.B. — TAcse  two  Numbers  are  out  of  print. 

No.  CCXX.         (Vol.  I,  4th  Series  No.  III.)        For  May,  1876. 
No.  CCXXI.        (Vol.  I,  4th  Series  No.  IV.)        For  August,  1876. 


No.  CCXXII.      (Vol.  2,  4th  Series  No.  V.)  For  November,  1876. 

No.  CCXXIIL     (Vol.  2,  4th  Series  No.  VI.)  For  February,  1877. 

No.  CCXXIV.     (Vol.  2,  4th  Series  No.  VII.)  For  May,  1877. 

No.  CCXXV.      (Vol.  2,  4th  Series  No.  VIII.)  For  August,  1877. 

No.  CCXXVI.        (Vol.  3,  4th  Series  No.  IX.)  For  November,  1877. 

No.  CCXXVII.       (Vol.  3,  4th  Series  No.  X.)  For  February,  1878. 

No.  CCXXVIII.     (Vol.  3,  4th  Series  No.  XI.)  For  May,  1878. 


No.  CCXXIX.    (Vol.  3,  4th  Series  No.  XII.)    For  August,  1878. 

1.  German  Jurists  and  Roman  Law.     By   Hon.  Mr.  Justice  Markby  (High  Court, 

Calcutta.) 

2.  Registration  of  Deeds  Affecting  Land.     By  Alexander  Robertson,  M.A.,  Barrister- 

at-Law. 

3.  Copyright  Reform  in  Belgium,  Spain,  and  England. 

4.  Our  Unpaid  Magistracy.     Ey  W.  Edmund  Ball,  LL.B.,  Barrister-at>Law. 

5.  Marriage  Articles  and  Privity  of  Contract     By  H.  W.   Boyd  Mackay,  LLB., 

Barrister-at-Law. 

6.  Select  Cases  :   Scottish.     By  Hugh  Barclay,  LL.D.,  Sheriff-Substitute  Perth.       ^ 

7.  Legal  Obituary  of  the  Quarter, 

8.  Reviews  of  New  Books. 

9.  Quarterly  Notes. 

10.     Quarterly  Digest  of  all  Reported  Cases. 
Table  of  Cases. 
Index  of  Subjects. 

Title  Page  to  the  Quarteriy  Digest,  1877-1878. 
Title  Page  and  Index  to  Vol.  III.     (Fourth  Series.) 


An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will 
secure   the  receipt   of  the   LAW    MAGAZINE,   free   by   \^o%\^  ^SsCd^xi  >Cc^^ 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Kbtoad. 
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Jnst  published,  in  one  vol.,  8vo.,  1878,  price  30*.,  doth. 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D,  Mayne,  of  the  Inner  Temple,  Bairifter-at-Lftw,  Author  of  "  A  Tieatite  on 

Damages,"  Slc 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  exptaieiice  in  Southern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

*'  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable 
treatise." — Law  Alagatine  and  Review, 

In  8vo.,  1877,  price  151.,  cloth. 

A   DIGEST    OF    HINDU    LAW, 

As  ADMINISTEBED  IN  THE  COUBTS  OF  THE  MADBAB  PBESIDBNCT. 

ARRANGED   AND   ANNOTATED 

By  H.  S.  Cunningham,  M.A.,  Advocate-General,  Madras. 

In  imperial  8va,  price  4r., 

A.     DIGEST 

OF  TUZ 

ENGLISH  AND  INDIAN  DECISIONS,  Beported  in  the  INDIAN 

JUEIST,  daring  the  Tear  1877. 

By  EDMUND  FULLER  GRIFFIN,  of  Lincoln's  Inn,  B«rrister-»t.Law. 
%*  Antaial  SubtcripHon  to  the  Indian  Jurist  [»^Nos.\  Forly-Btght  ShilKtigt,  post /ret. 

bXJTCH:    LAWl 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Coort  of  the  CAPE  OF 
GOOD  HOPE.    Vols.  I.,  II.,  &  III.     i868-7a    Royal  8vo.    631. 

Volume  IV.,  parts  i.  to  iv.    22j.  6d, 

Volume  v.,  parts  L  to  iv.    4af. 

^-^— -  Volume  VI.,  parts  i.  and  ii.     15^.  6d. 

Menzies*  (W.),  Reports  of  Cases  decided  in  the  Supreme  Couit  of  the  CAPE  OF 
GOOD  HOPE.    Vol  I.  and  VoL  IL,  parts  !•  to  iv.     5/. 

Vol.  III.,  parts  i.  to  iv.    42J. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Mbnzibs.  Compiled 
^       by  Jambs  Buchanan,  Advocate  of  the  Supreme  Court    In  One  VoL,  roysd  8va, 


2 IX.  cloth. 


In  Crown  8vo.,  price  31^.  6</..  boards. 

THE    INTRODUCTION    TO    DDTCH   JURISPRUDENCE   OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Trans]at«l  by 
A.  F.  S.  Maasdorp,  B.  A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  zamo.y  price  zor.  &/.,  boards. 

SELECT  THESES  on  the  LAWS  of  HOLLAND  and  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  moce 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  GoDSniDUS 
van  der  Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  k 
the  Universities  of  Leyden.  Translated  from  the  original  Latin  by  C  A.  LotJDi^ 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biognphical  Note 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 


THE 

ar  (K^^mitt^tiirn  Jirtrrnal 

No.  18.    Price  2s. 

TBINITY,  ~1878. 

CONTENTS:— 

FURTHER  PRIZES  OPEN  TO  STUDENTS. 
SUBJECTS  OF  EXAMINATION. 
PASS  PAPERS,  WITH  ANSWER& 

Real  and  Personal  Property. 

Common  Law. 

Equity. 

Roman  Law. 
BARSTOW  SCHOLARSHIP  PAPERS. 

Constitutional  Law. 

Jurisprudence  and  International  Law. 
LIST  OF  SUCCESSFUL  CANDIDATES. 

Edited  by 

A.   D.    TYSSEN,   D.C.L.,    M.A., 

Of  the  Inner  Temple,  Bamster-at-Law ; 

AND 

W.   D.   EDWAEDS,   LL.B., 

Of  IJncoln's  Inn,  Bamster-at-Law. 

*^*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each 

Examination, 

are  most  accurate,  and  will  Im  fooad  of  die  greatest 
valiie  to  future  candidates.  In  addition  to  the 
examination  questions  alluded  to,  other  information 
most  useful  to  law  students  is  given.  All  students 
at  die  Inns  of  Court  who  do  not  possesa  a  copy  of 
the  journal  should  order  one  at  once." — Oxford 
and  Cambridge  Undergraduat*^  yournal. 


w 


'  The  seventeenth  number  of  this  periodical  takes 
a  new  and  improved  form.  For  the  futtue  a 
number,  containmg  the  questions  and  answers  set 
at  each  examination  for  call  at  the  Bar,  will  be 
issued  immediately  the  examination  is  concluded. 
The  answers  given,  in  the  journal  before  us,  to  the 
questions  set  at  the  examinations  held  last  month. 


In  8vo.,  1878,  price  $s,,  cloth. 


A  SUMMARY  OF  JOINT  STOCK 

COMPANIES'  LAW. 


BY 


T.   EUSTACE   SMITH, 

Student  of  the  Inner  Temple. 


"  The  author  of  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
MM,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies.  .  .  .  Law 
students  may  well  read  it :  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  pracdce,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  &ct.  Mr.  Smith  has 
by  his  Utde  book  oflered  a  fresh  inducement  to 
students  to  make  dienuelves— at  all  events,  to  some 
extent — acquafatcd  widi  company  law  at  a  separate 
hnauh  ofMtttdr.''-—Zauf  TUmet. 


«(< 


'These  pages  give,  in  the  words  of  the  pcvface, 
'as  briefly  and  concisely  as  possiUe,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited ;  but  in  no  case 
IS  the  very  language  of  die  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness ; 
and.  both  amongst  students  and  iaymen,Mr.  Smith's 
book  ought  to  meet  a  ready  tide/*— Law  youmal, 
**  The  book  is  one  from  which  we  have  derived 


ate^  y<mma4. 
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In  8va,  1878,  price   s,,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  Ameriou 

SECOND    EDITION. 

By  Robert  Campbell,  Advocate  of  the  Scotch  Bar»  and  of  Lincoln's  Inn; 

Barrister-at-Law. 

REVIEWS   OF  FIRST  EDITION. 


"  I  would  also  refer  to  some  ingenious  remarks 
as  to  the  misapplication  of  the  term  *j[toss  ntg- 
ligtMce*  which  are  to  be  found  in  a  very  good  book 
-A^arapbeir»  Law  of  Negligence." — Mr.  Justice 
WiUe*  in  the  case  qf  **  Offenfuim  v.  White  Lien 
HoUlCc:* 

"  We  presiune  from  this  being  styled  the  first  of 
a  series  of  practical  Law  Tracts,  that  Mr.  Campbell 


is  about  to  devote  his  attention  to  <»cher  subjects, 
which,  from  the  success  of  his  first  attempt,  we 
shall  expect  to  see  him  elucidate^  considerably.  If 
however,  he  should  ever  find  time  to  espand  this 
tract  on  the  Law  of  Negligence  into  a  complete 
treatise,  we  &hall  expect  to  find  it  one  of  the  most 
satisfactory  text-books  on  English  law.** — SMciitenf 
Journal. 


BIBIiIOTHECA  liEQUM. 


In  i2mo.  (nearly  400  pages),  price  2j.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1878.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers  ;  Exporters  of  Law  and  MisccUaneoos 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c  &c. 

In  small  4to.,  price  2j.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A    CATALOGUE    OF   THE    REPORTS 

IN   THE  VARIOUS  COURTS  OF  THE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND, 

Etc.,  Etc. 
ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES, 

Law  Publishers. 


In  royal  8vo.,  1872,  price  2&r.,  cloth^ 
AN  INDEX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING. 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivbions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870^  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Literature  and  Art" 

"  We  cannot  dose  this  review  of  Mr.  Copinger's 
publication  better  than  vrith  the  apt  quotation  with 
which  he  inaugurates  it :  '  Knowldge  is  of  two 
kinds :  we  know  a  subject  ourselves,  or  we  know 
whore  we  can  find  information  upon  it.' 

'*  Mr.  Copinger  has  not  only  designed  an  Index 
which  cannot  fail  to  be  of  practical  use,  but  has 


successfully  elaborated  the  woilc  designed  byi 
bining  a  perspicuous  order  of  airaoceaier'  ~ 
most  exhaustive  table  of  coafeat^  and  moi 
references  to  precedents.  The  Index  U  arruni 
in  alphabeticaf  order,  with  subdiviaioMof  an  ■■■V* 
ttcal  nature,  tne  Utter  beaui  mad*  ihwwighoK  ■>■ 
servient  to  the  former.**— /aw  fwrnt  nmi. 
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Second  EdUion  m  one  volume  of  ifiOO pages^  royal  8«v.,  frict  50r.|  cloth^ 

PElNilBEIlTOlSr 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE   UPON  THE  JUDGMENTS,  DECREES 

AND  ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH  COMPLETEFORMS  OF  ORDERS. 

gbeconln  gBhitfon,  consftierabiB  CTlarocli. 
By    LOFTUS    LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature ; 
Author  of  **  The  Practice  in  Equity  by  way  of  Revivor  and  Supplement^* 


REVIEWS    OF    THE    FIRST  EDITION. 

"This  is  a  work  with  an  unpretending  title,  which  in  reality  contsJns  much  more  than  would  naturally 
be  inferred  from  its  title  page.  .  .  .  The  work  before  us  contains,  not  only  a  copious  and  wdkselected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  (and  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but^  also  a  series  of  notes,  in  which  the  result  of  the 
leading  cases  is  succinctly  given  in  a  highly-convenient,  though  somewhat  fragmentary,  form ;  by  the 
light  of  which  the  practitioner  will,  in  all  oniinary  cases,  be  easily  able  to  adapt  the  opposite  ^cedent 
to  the  general  circumstances  of  his  own  case.  We  consider  the  b«ok  one  of  great  ment  and  utility,  and 
we  confidently  recommend  it  to  the  consideration  of  the  Profession." — Solicitor^  youmoL 

*'  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  has 
had  the  benefit,  therefore,  of  patient  care,  and  patience  and  care  having  been  backed  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  been  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  Any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Professtoo 
and  the  Bench  a  very  decided  acauisition. 

"  Mr.  Pemberton  has  digested  tlie  cases  without  expressing  any  opinion  as  to  their  soundness  or  applica- 
bility—not  giving  head  notes  as  too  many  text  writers  are  fond  of^  doing,  without  taking  the  trouble  to 
consider  whether  the' reporter  has  correctly  epitomised  the  case,  but  statmg  in  a  few  words  the  effect  of 
each  decision.  This  makes  the  work  a  compendium  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  looked  through  it  more  than  once ;  we  have  carefully  examined  the 
citations,  and  we  have  formed  the  very  highest  opinion  of  the  olan  of  the  work  ana  its  execution, 
and  we  feel  that  Mr.  Pemberton  has  placed  the  entire  profession  uncier  a  lasting  obligation." — Law  Time*. 

**  A  somewhat  hasty  investigation  of  the  book  has  disclosed  evidence  of  the  conscientious  labour,  regard 
for  accuracy,  comprwensiveness,  and  practical  aim  of  the  A"thor.  At  this  transitional  period,  Mr. 
Pemberton's  work  must  prove  of  great  value  to  the  Practitioner  in  both  branches  of  the  Profession, 
harmoniously  combining,  as  it  does,  those  portions  of  the  Old  Procedure  in  Chancery  left  unaffected  by 
the  Judicature  Acts  and  Rules,  with  that  large  portion  of  the  New  Procedure  which  the  Acts  and  Rules 
have,  without  ambigtiity,  demonstrated. "-~Z,aw  MagoMttu  and  Rivitw. 

**  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
but  even  necessitated,  a  new  publication  of  forms  of  judgments  and  orders.  We  may  safelv  say  that  Mr. 
Loftus  Leigh  Pemberton's  work,  in  our  opinion,  shoidd  take  its  rank  among  the  most  valuable  publications 
that  have  been  issued  ot  late. 

"  Mr.  Pemberton's  position  as  one  of  the  registrars  of  the  Supreme  Court  ol^  Judicature  would  of  itself 
be  a  guarantee  of  the  genuineness  and  correctness  of  his  precedents.  The  title  indicates  that  his  work 
contains  forms  of  judgments  and  orders  of  the  Court  of  Appeal  and  High  Court  of  Justice,  though  we 
must  explain  that  these  are  chiefly  in  refetence  to  actions  assigned  to  the  Chancery  Division.  But  the 
scope  ot  the  book  goes  far  deeper  and  wider  than  its  title  would  intimate ;  the  forms,  indeed,  ore  very 
numerous  and  comprehensive,  all  such  as  are  likely  to  be  used  in  the  ordinary  practice  of  the  Chancery 
Division  being  embodied ;  but  beyond  these,  and  subjoined  thereto,  the  rules  and  orders  with  explanatory 
notes,  and  the  supplementary  treatises  on  the  practice,  backed  up,  in  all  cases  where  authorities  are  needed, 
by  citatimi  of  such  authorities,  compof>e  in  themselves  a  work  of  paramount  importance  and  of  universal 
utility.  A  very  superficial  perusal  will  satisfy  the  practitioner  that  not  only  all  such  matters  of  practice  as 
be  could  reasonably  have  expected  to  be  embraced  in  a  book  of  this  kind  are  comprised  therein,  but  also 
that  nothing  which  ought  to  have  found  place  therein  b  omitted.    The  ordinary  forms  of  judgments  and 


embodied  are  worthy  <tf  die  highest  encomium.    Mr.  Herbert  3au^^uou,<^  ih«  C -  c  -w       *,•<««- 

deserves  a  few  words  of  commendacion  for  an  Admirable  k»d«x  to  tkue  ^oAl-^  IcaXmsa  «a  ^o^a  >as»iar- 
/    importaace."^-Law  y^$tmm/. 
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In  one  volume,  8vo.,  1877,  price  I  dr.,  cloth, 

A  CONCISE  TREATISE  ON  THE  STATUTE  LAW 

OF  THE 

LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 

and  to  the  French  Code,  and  a  Copious  Index. 

By  henry  THOMAS   BANNING,  M.A., 

OF  THK  INNER  TEMPLE,    BARRISTER -AT-LAW. 

"  In  this  work  Mr.  Banning  has  grappled  with  one  of  the  most  perplcxinf  branches  of  our  statute  law.  j 

The  law,  as  laid  down  by  the  judicial  decisions  on  the  various  Statutes  of  Limitations,  is  given  in  thirty-  .' 
three  short  chapters  under  as  many  headings,  and  each  chapter  treats  of  a  sub-division  of  one  of  the  mam 
•  branches  of  the  subject ;  thus  we  have  ten  chapters  devoted  to  real  property.   This  arrangement  entaih  a 

certain  amount  of  repetition,  but  is  not  without  its  {advantages,  as  the  subject  of  each  chapter  b  loleraldy  I 

exhaustively  treated  of  within  the  limits  of  a  few  pages.     We  think  that  in  this  respect  the  author  has  * 

exercised  a  wise  discretion.    So  far  as  we  have  tested  me  cases  cited,  the  effect  of  the  mimerous  decisioas  j 

appears  to  be  accurately  given — indeed,  the  author  has,  as  we  are  informed  in  the  preface,  '  so  far  as  i^  1 

consistent  with  due  brevity,  employed  the  ipnssima  verba  of  the  tribunal  /  and  the  cases  are  brought  down  j 

to  a  very  recent  date The  substance  of  the  book  is  satisfactory ;  and  we  may  commend  it  ' 

both  to  students  and  practitioners. "^%S'^«<:iVtfn'*  youmal.  \ 

^ "  Mr.  Banning's  '  Concise  Treatise'  justifies  its  title.     He  brings  into  a  convenient  compass  a  general  , 

view  of  the  law  as  to  the  limitation  of  actions  as  it  exists  under  numerous  statutes,  and  a  digest  of  the  I 

pMrindpal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  courts." —  • 

StUurday  Kevitw.  \ 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  In  an  anpendiz,  and  making  his  book  a  I 

running  treatise  on  the  case-law  thereon.     Tne  cases  have  evidently  been  investigated  with  care  and  \ 

digested  with  clearness  and  intellectuality." — Law  Journal. 

In  8vo.,  1876,  price  8^.,  doth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an  , 

Introducdon  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS,  j 

together  with  practical  Notes  and  Instructions,   and  a  copious  Index.     By  ! 

Edward  Morton  Daniei^  of  Lincoln's  Inn,  Barrister-at-Law.  I 

"  The  Last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  been  very  carefully  done.  ) 

Mr.  Daniel's  book  is  a  satisfactory  and  useful  guide."— 7Ar  Engineer.  j 

"  This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law,  as^  far  as  practicany  required,  ; 

on  the  subject  of  trade  marks.    The  publication  is  opportune,  the  subject  being  one  which  mast  nearly  ' 

concern  a  considerable  portion  of  the  public,   and  ft  may  be  recommended  to  all  who  desire  to  take  I 

advantage  of  the  protection  afforded  by  registration  under  the  new  letsislation.    It  is  practical,  and  seems  j 

to  be  complete  in  every  respect.    The  volume  is  well  printed  and  neatly  got  up.'*— Z<»m  Timet, 

In  8vo.,  1876,  price  ix.,  sewed,  ■ 

an    essay   on    THE  I 

ABOLITION  OF  CAPITAL  PUNISHMENT.   I 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Lam  as   ■ 

applicable  to  Criminals  of  the  Highest  Degree  of  GuilL  j 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Temple,  Esq.,  Barrister-at-Law  ; 

Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"   "  Index  to 
Precedents  in  Conveyancing,"  •*  On  the  Custody  and  Production  of  Title  Deeds." 
"  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  collection  we  have  seen  of  facts  and    | 
quotations  from  eminent  jurists,  statisticst  and  general  information  bearing  on  the  subject  of  capiol    ■ 
punishment." — Manchester  Courier.  I 

IiT  one  volume,   8vo.,    1877,   price   151.,   doth, 

A  treatise  ON  THE 

LAW  OF   EEVIEW  IN   CRIMINAL   OASES. 

WITH  A  C0M3IENTARY  i 

ON  THE  SUMMARY  PROCEDURE  ACT,  1864,  AND  THE  SUMMARY     1 
PROSECUTIONS  APPEALS  {SCOTLAND^  ACT,  1875.  j 

WITH    AN    APPENDIX 
OONTAXNINa  THB  STATUTES ;   WITH  NOTES  AMD  OA8B8. 

By  The  Hon.  HENRY  J.  MONCREIFF, 

ADVOCATE.  I 


8TXTEV8  ft  HATVIfl,  HEEL  TAU,  XXKPLI  BAB.  48 

In  8vo^  1877,  price  6s.,  doth, 

THE  PARTITION  ACTS,  1868  and  1876. 

A  MANUAL  OF  THE 

LAW  OF  PAETITION  AND  OF  SALE  DT  LIEU  OF  PABTITION. 

WM  the  Dedded  Cases,  and  an  Appendix  coHtaining  Decrees  and  Orders, 

By  W.  GREGORY  WALKER, 

OP  Lincoln's  inn,  bakristek-at-law,  b.a.  and  late  scholar  of  bxeter  college,  oxpord. 


"This  is  a  very  painstaking  and  praiseworthy 
little  treatise.  That  such  a  work  has  now  been 
published  needs,  in  fact,  only  to  be  announced ; 
for,  meeting  as  it  does  an  undoubted  requirement, 
it  is  sure  to  secure  a  place  in  the  librarjr  of  every 

equity  practitioner We  jure  gratified  to  be 

able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  b,  is  equally  exhaustive  and  valuable.*'— 
Irish  Law  Tirrus. 

*'  This  handy-book  contains  the  above-mentioned 
Partition  Acts,  with  a  manual  of  the  law  of  partitbn. 


and  of  sale  in  lieu  of  partition,  and  with  the  decided 
cases  aAd  an  appendix  containing  decrees  and 
orders.  There  are  so  many  actions  under  the  Par- 
tition Acts,  that  there  is  little  doubt  ^is  small 
volume,  containing  as  it  does  not  merely  references 
to  all  the  reportea  cases,  but  the  pith  of  the  deci- 
sions extracted  therefrom,  will  prove  exceedingly 
useful.  The  appendix  of  decrees  and  orders,  tjdcen 
from  the  registrar's  books  kept  in  the  Report  Office, 
will  be  of  great  service  to  solicitors  and  counsel  in 
settling  minutes.  Several  of  the  judgments  quoted 
will  also  help  to  keep  those  wlw  have  the  conduct 
of  partition  suits  in  the  right  road."— Zow  JoumaL 


In  8vo.,  1875,  price  2U.,  doth, 

A  TREATISE  on  the  LAW  and  PRACTICE  RELATING  to  INFANTS. 

By  ARCHIBALD   H.  SIMPSON,  M.A, 

Of  LincoUC*  Ihh,  E*1',  Barrisier-at-Law,  and  Fellow  0/  Chris  fa  CoUegt^  CamtbriJgt, 

able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

^  *'  Lawyers  in  doubt  on  any  point  of  law  or  pm^ 
tice  will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  Magtuine,  February,  1876. 

"  The  reputation  of  '  Sunpsoa  on  Infants '  is 
now  too  perfealy  established  to  need  any  enco- 
miums on  our  part ;  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  mvariably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practioe  relating  to  its 
subject."- /ruA  Law  Tinut,  July  7,  1S77, 


"  Mr.  Simpson's  book  comprises  the  whde  of  the 
law  relating  to  infants,  both  as  regards  their  per* 
sons  and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  X\me"— Solicitors*  7ourmal. 

"  lu  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  ouestwn, 
a  compendium  of  sound  legal  principles.''— Z.aw 
Timrs. 

''Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike,  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


In  8vo.,  1875,  P"c^  ^'9  cloth, 

THE  LAW  OONOEENING  THE 

EEGISTRATION  OF  BIRTHS  AND  DEATHS 

IN  ENGLAND  AND  WALES,  AND  AT  SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  Edited  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index.  By  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Barrister-at-Law.  _ 

tration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly  merited."— Z,aw 
yot/mal. 

**  Mr.  Arthur  John  Flaxman,  barrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
'  The  Law  Concerning  tne  Rttnstration  of  Births 
and  Deaths  in  Engluid  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  is  the  index,  wUdi  filb  no  leas 
than  45  out  of  a  total  of  iia  va^««*  '^^Vw^  Vgk^kx. 
alone  would  be  e&tcemidt  ^mkIxEl,  «&&.  \&««i«n^  ^Cni^ 
money  asked  for  xYve  ^ohl** — Lorn  Times. 


"  Mr.  FlaxmarCs  un^ienitons  hut  admi" 
rahU  littU  booh  makts  thf  duties  of  all  parties 
under  the  Act  abundantly  clear.  .  .  .  Lawyers 
will  find  the  book  not  only  handy,  but  also  instruc- 
tive and  suggestive.  To  registrars^  and  all  persons 
engaged  in  the  execution  of  the  law,  the  book  will 
he  itspeUuable.  The  index  occupies  thirty-five  pages, 
and  is  so  full  that  information  on  a  minute  pomt  can 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thought  and  time. 
The  statements  of  what  is  to  be  done,  who  may  da 
it,  and  what  must  not  be  done,  are  so  clear  that  it 
it  well  nigh  impossibU  for  amy  one  wka  consult t 
tko  book  to  frr.    Those  who  use  '  Flazman's  Regis- 


\ 
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THB      LAW      OF      SXTHADITION. 

»■■ 

Second  Edition,  in  8vo.,  1874,  price  iBs,,  cloth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UF ON  THE  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    OASES    DECIDED    THEREON, 

By   EDWARD    CLARKE, 

OF  LINCOLN'S  INN,   BARRISTER-AT-LAW,   AND  LATX  TANC&KD  STUDKNT. 

"  Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition.'* — Saturday  Review, 

*'  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  fiist  appeared  has  been 
fully  justified  by  the  reputation  it  has  ^ned.  This  new  edition,  embodjring  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — SoUcitori  Journal, 

'*The  appearance  of  a  second  edition  of  this  treatise  does  not  surpriie  ns.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  bv  Mr.  Churke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  refoeuce. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  t 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  reaa  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  i843»  we  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  the  second  on  the  '  Eariy 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  Journal, 

"  One  of  the  most  interesting  and  valuable  contributions  to  1^^  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon   the  Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  Stato,  ia 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  UiereoiL  .... 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  evety 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Aibamy  Law 
Journal, 

The  Times  of  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treaties" 
makes  considerable  use  of  this  work,  and  writes  of  it  as  ** Mr,  Clarke s  useful  Work 
on  Extradition,^ 

In  8vo«,  1876,  price  &f.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By  £.  B.  MICHELL  and  R.  B.  MICHEUU  BarrisHri^'Lam.  \ 

"A  tneful  manual  ammging  die  practice  in  convenient  order,  and  gi^rfag  tho  ibIm  in  fiaice  la 
Coiirtr.    It  win  be  a  decided  acquiuuon  to  those  engaged  in  Appnis  firom  India."    Zmm  TUmm*. 
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PBACTICB    OF    CONVBYANCINa. 

In  8vo.,  1878,  price  ax.  6</.,  doth, 

TABLES  OF  STAMP  DUTIES 

FROM    181S   TO  THE  PRESENT  TIME, 

Showing  at  a  Glance  the  AD  VALOREM  Duties  Payable  during  that  Period 

ON 

CONVEYANCES,  MORTGAGES,  AND  SETTLEMENTS, 

TOGBTHBR  WITH  THE  KBGULATIONS  OP 

THE  STAMP  ACT,  1870, 

SPECIALLY  AFFECTING  THE  SAME, 

AND   AN  ABSTRACT  OF   THE   GENERAL    PROVISIONS   OF   THE  ACT. 

BY 

WALTER    ARTHUR    COPINGER, 

AT  TUB   UIDDLB  TKMPLB,  ESQUIRE,   BARRI8TBR-AT-LAW ; 

Author  0/  "  The  Law  of  Copyright  in  Works  of  Littraiure  and  Art*  **  Indtx  to  PrectdenU  in 

Conveyancingr  "  TitU  Dteds;*  "  Capital  Punishment;*  6fe. 


In  One  Volume,  8to.,  1875,  price  14X.,  cloth, 

€UU  §tth: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

SLt  HatD,  ill  (Cquitp  anH  fn  9^atter0  of  Conbepancfng:, 

Including  Covenants  for  the  Prodaction  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "  The 
Law  of  Copyright "  and  **  Index  to  Precedents  in  Conveyancing.'' 

"  There  is  no  subject  on  which  a  prcuHcal  knowledge  is  more  required  than  that  of  title 
deeds  ;  and  this  tfolume  supplies  a  want.  Mr.  Copinger  has,  in  his  well-written  chapters, 
entered  most  fully  and  thoroughly  into  the  special  subject  matter  of  his  work,  and  has 
accordingly  produced  a  book  worthy  of  being  used  by  every  careful  conveyancer  who  knows 
the  importance  of  studying  all  questions  of  title,^* — The  Law. 

'*  In  dealing  with  '  documentary  evidence  at  law  and  in  equity  and  in  matters  of  con- 
veyancing, including  covenants  for  the  production  of  deeds  and  attested  copies,'  Mr. 
Copinger  has  shown  discrimination,  for  it  is  a  branch  of  the  general  subject  of  evidence 
which  is  very  susceptible  of  independent  treatment  We  are  glad,  therefore,  to  be  able 
to  approve  both  of  the  design  and  the  manner  in  which  it  has  been  executed. 

**  The  literary  execution  of  the  work  is  good  enough  to  invite  quotation,  but  the 
volume  is  not  large,  and  we  content  ourselves  with  recommending  it  to  the  profession." — 
Law  Times. 

"  A  really  good  treatise  on  this  subject  must  be  essential  to  the  lawyer ;  and  this  is 
what  we  have  here.  Mr.  Copinger  has  supplied  a  much- felt  want  by  the  compilation  of 
this  volume.  We  have  not  space  to  go  into  the  details  of  the  book  ;  it  appears  well 
arranged,  clearly  written,  and  fully  elaborated.  With  these  few  remarks  we  recommend 
this  volume  to  our  readers.  It  may  be  remarked  that  there  is  an  appendix  added, 
showing  the  nature  of  the  evidence  required  in  verification  of  abstracts,  a  list  of  the 
searches  and  inquiries  which  should  be  made  on  a  purchase,  and  concluding  with  a 
selection  of  precedents  of  covenants  for  production  of  deeds." — Law  Journal, 

In  8vo.,  1876,  price  21s.,  cloth, 

LATIN  MAXIMS   AND   PHRASES, 

COLLECTED  FROM  THE  INSTITUTIONAL  WRITERS  OF  THE  LAW  OF 

SCOTLAND  AND  OTHER  SOURCES. 

WITH  TRANSIaATIGNS  AND  ILLUSTBATIONa 

Bv  JOHN  TRAYNER,  Advoca:!^ 

SECOND   EDITION. 
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In  One  thick  Volume^  Sva.,  1874,  ^t/"  nearly  One  Thmsand  Pages ^ 

price  42J.,  strongly  bound  in  Clothy 

A  MAGISTERIAL  &  POLICE  aUIDE: 

Being:  t^e  Statute  ILato, 

INCLUDING   THE  SESSION  OF  1874, 

WITH  NOTES  AND  REFERENCES  TO  THE  DECn>£D  CAaES, 

RBLATING  TO  THE 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY, 

With  an  Introduction  showing  the   General  Procedure  before  Magistrates 

both  in  Indictable  and  Summary  Matters. 

By   HENRY    C.   GREENWOOD, 

Stipendiary  MagixtraU  for  tfU  Dittrici  of  tMt  Slaffordthirw  PotUHa; 

AND 

TEMPLE    C.    MARTIN,  i 

Of  the  Soutkwark  Police  Court. 


NOTICES     OF    THE     WORK.  ; 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.    We  may  say  we  haje  { 
here  our  ideal  law  book.    It  may  be  said  to  omit  nothing  which  it  ought  to  contain.** — 
Law  Times. 

**  This  handsome  volume  aims  at  presenting  a  comprehensiTe  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out.** — Solicitor^  Journal, 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  whole  favouraUy.'* — 
Solicitor^  Journal. 

•*  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensure  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the  j 
subject  it  deals  with  is  often  of  the  utmost  importance.'* — Morning  Post. 

"  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it,   1 
in  completeness  and  accuracy.    It  ought  to  be  in  the  hands  of  all  who^  as  magistrates  or  '■. 
otherwise,  hai'e  authority  in  matters  of  policed — Daily  News,  \ 

"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving  j 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — ^nay,  admo»t  , 
invaluable." — Liverpool  Mercury,  \ 

"  Mr.  Greenwood,  stipendiary  magistrate  in  the  Staffordshire  Potteries  district,  and  ' 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  the  i 
procedure,  jurisdiction,  and  dudes  of  magistrates  and  police  authorities,  with  notes  and  1 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected  ! 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner."  1 
— Saturday  Review.  \ 

"  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistrates  are  called 
upon  to  adjudicate,  systematically  arranged,  so  as  to  be  easy  of  reference,  II 
ought  to  find  a  place  on  every  Justices  tabUy  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserved 
— Midland  Counties  Herald, 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject  | 
has  been  ably  and  dhciently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  won- 
derful  what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  n»ace.  We 
have  much  pleasure  in  recommending  the  volume  not  only  to  our  professional  out  alio  to 
our  general  readers  ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  widh 
the  outlines  of  magisterial  jurisdiction  and  procedure." — Sheffield  Post, 


Now  ready,  in  One  Vol.,  Svo.,  1878,  price  12s.,  cloth. 

A  COMPENDIUM  of  ROMAN  LA  W, 

FOUNDED  ON  THE  INSTITUTES  OF  JUSTINIAN: 

TCX5ETHER  WITH 

EXAMINATION  QUESTIONS 

SET  IN  THE  UNIVERSITY  AN1>  BAR  EXAMINATIONS 

(WITH     SOLUTIONS), 

And  Definitions  of  Leading  Terms  in  the  Words  of  the 

Principal  Authorities. 

By  GORDON  CAMPBELL, 

Of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College,  Oxford;  M.A 
Trinity  College,  Cambridge  ;  Author  of  "  An  Analysis  of  Austin's 
Jurisprudence,  or  the  Philosophy  of  Positive  Law." 

in  English  of  Roman  law.  interspersed  with  such 
comments  taken  from  the  above  authors  and  editors 
as  serve  to  render  clearer  and  to  rectify,  when 
necessary,  the  main  principles  and  definitions  which 
are  founded  in  that  law.  Thus  in  the  opening  page  we 
have  Ulpian's  definition  of  justice  and  jurlspnidence, 
followed  by  Austin's  objection  to  those  definitions, 
namely  that  they  would  embrace  not  only  law  but 
positive  morality  and  the  test  to  which  both  are  to 
be  referred.      Again,  the  definition    of  an  action 

S'ven  in  Justinian  is  contrasted  with  a  quotation 
am  the  student's  Austin;  and  the  same  plan  is 
adopted  throughout  the  Compendium.  This  p4an 
will  undoubtedly  be  of  service  to  students  of^the 
civil  law.  There  b  a  very  useful  appendix  con- 
taining questions  taken,  for  the  most  part,  from 
papers  set  at  examinations  at  the  Universities  and 
m  the  Bar  examinations,  and  some  definitions  and 
descriptions  of  leading  terms." — Law  Times, 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  works 
already  existing  on  the  subject,  and  has  made  ex- 
cellent  use  of  the  materials  found  in  them.  The 
volumt*  is  especially  intended  for  the  use  of  students 
who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming." — Saturday  Review. 

**  This  compendium  is,  in  the  words  of  the  preface, 
'  intended  for  those  students  at  the  Universities  and 
the  Inns  of  Courts  who  have  to  pass  an  examination 
in  Roman  Law.'  In  its  preparation  the  author  has 
made  use  of  the  works  to  which  those  students  are 
generally  required  to  give  their  attention,  such  as 
Sander's  Justinian,  Poste's  Gains.  Maine's  Ancient 
Law,  Austin's  Jurisprudence,  and  similar  publi- 
cations.   Practically  this  compendium  is  an  analysis 


MINING  LAWS  OF  THE  UNITED  STATES. 

In  8vo.,  1877,  price  7j.  6^.,  cloth, 

Titles  to  Mines  in  the  United  States, 

WITH  THE 

Statutes  and  Seferences  to  the  Decisions  of  the  Courts 

relating  thereto. 

By  W.  a.  HARRIS,  B.A.,  Oxon., 

Of  Lincoln's  Inn,  Barrister-at-Law,  and  of  the  American  Bar. 


"  We  have  merely  sketched  the  contents  of  this 
interesting  volume,  and  though  the  author  apolo- 
gises in  the  preface  for  its  incompleteness,  we  are 
bound  to  admit  that  we  cannot  suggest  any  point 
on  which  information  on  this  subject  amid  be 
desired  that  it  has  been  withheld.  Mr.  Harris  may 
be  credited  with  having  done  his  best  to  simplify 
the  American  mining  laws,  and  in  so  doin^  has 
earned  the  thanks  otall  persons  interested  in  the 
subject."— 7Vk^  Afitti'ng^  lyoHd. 

"  It  is  carefully  and  thoroughly  written  through- 
out, and  the  information  given,  whilst  it  is  brief 
and  free  from  technicalities,  will  prove  ample  for 
the  professional  man  who  may  be  called  upon  to 
transact  legal  business  connected  with  American 
mines,  and  will  be  found  useful  and  interesting  to 
the  |eneral  reader.**— 7**/  Mining  Joumal. 

"  The  author  is  an  EngliA  hamster,  who  is  also 


a  member  of  the  American  Bar,  and  he  has  had 
much  experience  in  American  and  Anglo-American 
Mining  Law. 

"  He  has  now  collated  such  of  the  mining  laws 
of  the  United  States  as  are  likely  to  be  of  unport- 
ance  to  English  mining  adventurers  who  invest  in 
American  mines. 

"  i*he  information  is  very  comprehensive,  and 
seems  to  embrace  all  things  pertinent  to  the  subject. 
The  case  of  the  "Emma"  Mine  has  drawn  much 
attention  to  the  American  mining  law,  and  Mr. 
Harris'  work  will  be  found  an  excellent  exponent." 
—London  Iron  Trade  Exchange. 

"This    is  a  most    valuable  work— indeed,  we 
might  say  indispensable — for  leeal  ^«oA.\ft.\SL«DL  vcA    \ 
investors  in  Amencaxi  \wd.  axA  tb\tL«niik.  v^^^^^^>     \ 

don  and  aAvice  uecAeA."— Tke  CollUr^r  Gwi-rdxati, 
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